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Laws as Monarchs, fince by 

them Millions whom cor- 
rupt Inclination , and mi- 
ſtaken Intereſt tempt to. 
ſhake their Thrones, are 
yet forced by theſe to defend 
them, and find great ſatisfaction in the reaſonableneſs . 
andgentlen {s of that kind of force; By thoſe Your 
Majeſties Predeceſſors were able to Govern us very 
long, without any other Arms : And when ſucceſsful 
| Ulurpers got the-moſt victorious Armies in Europe, 
theſe Armies were perſwaded by Law to ferve You 
and rujine them,tho they ſaw in Your ſervice a diflolus, 


tion of that Society for which they had wich much 
A 2 Courage, 


mo 
DYE but 1 no Juſtice ſo often expoſed their lives : 


Toprevent which for the future, provident Law ſett- 

led on Your Majeſty, ſuitable Revenues to defend 

| Your Authoritic, and therein ſhewed that the ſafery 
of the King and Law. were —— joyncd. | 


Ieistoour FAMES, s that we owe the great Bo- 
 dyof our Laws, and ſo there lyes a ſpecial obligati- | 
on upon Your Majeſty to cheriſh them as their Off- 

ipring, to maintain them as Your ſureſt and leaſt ex- 
penſive Guards , and to look on them as the only 
Counlſellours that can neither be byaſſed ” partiali- 


ty nor intereſt. 


But becauſe Your Majeſty has a ſpecial eſteem for 
- Heroes,and Courage; Allow tetorepreſent to youthat 

all thoſe eminent Romans, who conquered theW orld, 
were raiſed by Pleading, and the Command of Ar- 
mies were rewards beſtowed by the ſuffrages of the 
People on thoſe who Pleaded beſt for them; nor did 
Ceſar (as their Story obſerves) take him to the Camp, 
but becauſe he loved rather to be firſt there, than ſe. 
cond to Cicernat the Bar, whereif he had ſtayed, he 
had not deſtroyed his native Countrey, which Cicero 
| 5.9 who 
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who continued to Plead, ſo vifty preſery 'd.Thatis ths 
moſt generous heart, which is warmed by Reflection, 
elevated by the hopes of Fame, and uſed to Vigory; | 
And no Reflections are fo ſtrong as thoſe of men 
alwaysimploy'd in reaſoning;Famehasno ſuchTrum- 
pet as Eloquence ; nor can Courage give ſo many 
and ſolide Victories as Reaſon does, and ſuch Cou- 
rage does the love of Juſtice inſpire in thoſe who a- 
dore it , that our Profeſſion has had its own Martyrs 
£00, who dar'd to die for it, without being diverted by 
ation, from looking fixedly on the terrours of 
death, or comforted by the hopes of eſcaping it, as 
Souldiers inBattels are. T he vertuous Tapinian isa 
glorious inſtance of this, who being chict Miniſter 
of State to his Emperour, aker he had illuftrated the 
| Law by many learned Volums before he attained to 
the age'of 35. chooſed rather to die than juſtific a 

barbarous a cven in his Prince & Maſter; This only . - 
uſe of our Reaſon we want under Your Majefties hap- 
py Reign, you being more unwilling ro command 
what is unjuſt, than any of Your Subjets would bero 
ſuffer. And it was,Sir,the attending YourRoyal Bro- 
ther& You, that hightn'd thus in me an eſteem of Law, 
for I could not bat admire that fixt Juſtice which 
governd | 


" 71 | 
governd lo abſolutely two Glorious and Wiſe Mo: 


narchs, and made ſo many thouſands happy under 
them, amongſt whom none is | more ſenſible of 
that general Happinelſs,and of Your at [peci- 
al Fayours, than, 


My itpleſe Tow MAJESTY, _ + 


©”. Tow MAJESTIES 
*, moſt Dutiful, Loyal, 
::.., and Obedient $ ubjeft 


<Wr 


and Servant, 


. © GEORGE MACKENZIE, 


[0 
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TO THE 


Y great pleaſures are to inform. and defend my Countrey, the 
M one whereof I do without vanity, and the other without hu- 
70ur, e1ually defirons to have my deſigns ſucceed, andcare- 
le(s how they are cenſur'd. We have an excellent pattern for a Lawyer 
7n the great Labeo, tit. de Orig. Juris-, Labeo plurimum ſtudiis ope- 
ram dedit : & totum annum ita diviſerat ut Romeſex menſibuseflet, 
ſex menſibus le cederet,8& conſcribendis]ibris operam daret. I» thoſe 
Obſervations 1 have ſatisfied the ardent deſire our Parliaments have hat 
zo hawe the L aws reviſed; &+ I have ſincerely endeavour'd topreſerve hone# 
men from falling into ſuares by their ignorance, and toinfliru# my young- 
er Brothers in a Science, by which I miſhthemtoriſe, for the ſervice 
of their . Conntre), and their own advantage 5, One of the reaſons 
which mou d me to undertake this work , was, that cvin after 1 
w45 a Lawyer, I fonnd that I underſtood 1 0t our States, though theſe 
be the chief Pillars of our Law, aud I wiſht often then ſuch a Interpre- 
ter, as now 1 hope this Book will be. Theſe who have read my Ob- 
Jerwations upon the AGF concerning Bankr«pts, will find that Impghy 
have betn more Voluminons\, and ſeem d more Learn'd; but my eſe 


was to write Notes, and not Commentaries : «And this Book, as aff” 


others of this kind, ſhould not be jude'd by any one Page, but by the 
whole: and yet oft times a Line which may ſeem ggfie now, hu» coff 
we conſiderable pains, even after 1 was Kings Aﬀvocat, The dijjr- 
cult As or Queſtions, which ſomeiime I omit, ſhall belargely treats 
ed in the Papers | ſhall leave; * -; 4 CFR IE 

I. Iris fs for my Readers to know, that T cine ſometimes theſe acty 


Ly Skcens Editioy, ard ſometimes by Glendoeks, and ſothat A# which 


for inflancess the 3d inthe one, maybe the ath is theater, "air 
.2. Sometimes 1 refer my Reader fir the Explication of one AG, is 
the. Obſervaiions on another, and yet ſometimes poſſibly it 5s x0t treated 


there, which was accaſion'd by my not havirg all my Papers together 5, 


but the Reawtr\ may look the Index of Glendocks 4s, and be will 
' find1he A: omitted treated in one or other of the Aids relating to1ht 
Subje& : and thus alſo that Index may ſerve generally for one to this 
Bookalſs, © : + | FP gy 


3. 1 follow ſometimes the ordinary opinion , though ofſbly it 5s not 


my own: Common opinions being ſtill ſafe even when they are not well 
founded, *f f T 4 3. x He? ES 
4-: The errors ofthe Tranſcriber have occaſion'd thoſe here correfted, 


and it were very fit that the | uyer would gauſe corre the Book before 


he read it, for thys by ſmall pains he may prevent conſiderable miftakes, 


— — _ 


Errata. 
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Errata, 


Agina 1. Linta 4. for Joſtimans read- 7uſtinians. Parf(8. AR 11, |. 3.T, 74. 7634. t. ult; ſor 

Sunday r. Moonday. P. 14. 1.8, At 37. for AQL18, Pars. r. Par. 12. 6 126. P.25.A& 

x15. 1.8. r- Eſſolrzie. P:26, 1.9. for Reub. r. Repub. P. 3o.AR 139.1.17.d8e (Io) P.36. in- 

ſert betwixc the 10and 11 AQs KR. James the 24, Par.s. p.39. AG 17. 1.8. for feverts rx, re- 
vives.'P. 38. 1. 16. r. obe heir. P. 46. /-35.r. perſon. P. 47. l.5. for is r.as. P, 65, after the 

end of the 16 AR,add*K,, Zemes the 34. Par. 3. P.68. AR 31. l. 2.1. get. P.71. {.31.T. a 3d. 
Compriſing. ibid. . 34, r. 4th. ibid: l. 38. r. fifth. P.92. 1, 3. for prejudged r. perjured, ib. 

- 1.8. r.\to more than 5. P. 74. (.31-r. 3d Seſſion. P. 83. dele the whole 2o live from /y,&c, 

P. 87.1. 2: for pull r. quarrellable. P.113.t.13. A@ 74. for of r. under. P. 129. /.44- forre- 

: paracſon r. repetition. P.132- {. 2.7, 1525 P-134- . 21-AR 59. r. Jadges.: P. 136. 1. 5: 
| A&R yo. dele (8) P. 138. {.5. A& 70. r. prohiteatur. P.J41. to notwithſtanding, &*c. 
Add in the Margin A&R 82. ibid. for 82.r, 83. ibid. for 83.r.92. , Þ. 149.1. 4. AR 118. r. 

; appolnts.P.159.1.7.A& 65.r. {.1.% 2. ff de ltgatis 3:P.190, 1. AR 88.forConfirmarions r.In- 
 fefcments. P.196. {.28.r; $ ſed naturalie. P.185.1.1r.Par.g. P.185. 1.2. AR 55. r. was firft, 
P.187:/.26. for ARs't. and.7b:4,1.21-r.for ont obily,was only. P.188.1.9. AR 66.r. thelr Rights. 
P.193. 1.18. A& 80. r. is probable. P. 226. &. 12: r. quod Clericus in Patrimenialibss ut Laichs 
trafiandus. P. 228. 1.44. 1+ 189. P. 233: l. 4. for Ercions r. Kirk lands. P.258. l.1.r. as; 

P. 263. l. 5. r- Hoſuſmedi. P. 296, l. 9. A 156; r. Pars. A 42. 1bid, 1.11: t. 1. 43. f. de 

Pig pub. P. 298.h2 I, AR 166.r. Par:34 4.5» P.298-/.18.AR 261.T- volextibs. P. 2599.A 259, 

Sic. le8. r.55. P-300. 1:3, AR 263, for not In cbicrvance, r. not put in praRtice, P. 339. l. 7; 

AR 2. r, geftebat. 1bid: {.8.r. tit. 17. P. 358. (.17. r, correftorie. P. 396. 1-8. r. this AR. 
#bid: 1. 38. for proportg. r: progenty: P. 377-1. 24. dele and for the property that was 

Feued our the rime of realon. Ibid: 1. 29.r. Infevourable. P. 399.4. 16. AR 19; for 
Beneficed perſon, r. Heretor. P. 396. A 29. r: 199. P. 259.1. 32; add after prerogative 

theſe words,iz matters of Trade,and delet all that follows. P, 40g. {. 41 r- could not ſell. P.4o6 

I. 19. for firſt Compriter, r. Debitor. P. 407. |. 42. r. a firſt Compriſer: P. 413. Margin, r. 

AQ 4. P.415-. 4.1.1. in fin. P.gu6-4 5: dctc tas nit.) P. 429. 1. 30. dele (refulc to.) 

P. £2844. 10: A's. for fauffied , r: juſtified. P. 429.1. 6, for tranſaR, r: travimir, Ibid, 

T7. 2. r. improving. P. 437. 7. 44- r. the half of the Fines ofall whoare vor Heretors. P. 448. 

1; pn, ele (not. ) 15:4. for ſhort, r, forelajd. P. 462. all from before A& 16; ſhould have 

been placed before AR 15, + | | 7 
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OBSERVATIONS 


Upon the 


STATUTESand ACTS 


K. JAMES I 
_. Parliament |. 


. Wy 
he A Mb RY _” 


=== T is obſervable, that our Parlia- 4 C T 
223} mems, do ordinarily begin with x, * 

" Acts in favours of the Church, . ., 

as juſtin» codex Does « and=means 

this Statute renews the firſt 

Statute, Robert 1. cap: 1. Our 

Hiſtory obſerves , that this AQ 

was made to- oblige the Clergy 

to aſſiſt the King againſt Duke 

Murdoch; and this is the firſt 

of theſe As, upon which the 

redugion of. Eretions was 

founded in 40 1627. It being 

| ' ſubſumed there, that though by 

this A& , all Deeds 'done to the prejudice 'of the Church , are 

declared null 3 yet theſe EreQions were very prejudicial to if, be- , 

ing in <«ff:& alicnations of Church-benefices and Lands, in favours 

of Laicks, | Es 


O make War againſt the King, is Treaſong and even to 4Cp7 
make War agair ſt private Perſons, 1s puniſhable conformto \,,* 
the Common Law 3 that is to ſay, conform to the Civil Laws for 


the Civil Law is ſtill -called the Common Law. in our Statutes, * 
>: Rn, which 


numbers. 


l 4 


Obſervations upot the firſt Parliament | 
which word we have borrowed from the Frerch, who call the 
Civil Law (Le droi# commun;) and by the Common Law, and our 
preſent cuſtom, the raiſing of Men in War-like manner, by Muſter- 
1ng thqm, or forming them in Companies , or ſwearing them to 
Colours, though no defign againſt the King be proved, 1s Treaſon: 

| for to raiſe War, is a part of His Majeſties Prerogative; and who- 
ever makes War, uſurps the Regal Power. The Civil Law , to 

-which this relates , is, /. 3. 4d, Jul. Maj. & I. an. C, Ot armo- 
rum «ſus, inſcio principe, duterdiGius fit: Nulli prcrſus, nobis inſciis © 
atque inconſultis > quorwmlibet armorum movendorum copia tribuatur 3 
but the Juſtices refuſed to ſuſtain the raiſing of fewer than an 
hundred men , to be Treaſon; or to ſuſtain, that the raifing them 
till after Letters of Fire and Sword, did infer more than a Convoca- 
tion. Earl of Seaforth contra Ajſint, Feb. 2. 1674. And Invaſions 

made by one Subject upon another, with numbers of Men withour 

theſe qualifications, was found only puniſhable as a Convocation 
by an Arbitrary puniſhment, but I confider more the defign than the 


ACT 'Ebellion., is properly riſing in Arms againſt the Common- 
Zo * wealth , openly and notorly.. It was called Perduellion by 
the Common Law : and that is the ſpecies of Treaſon , that 1s 
here puniſhed by forefaulture of Lite, Lands and Goods, vid, R. 4. 

I, 4. c. 1. leg. Malcel. 2. c. 12. quon, attach. c..19, * 


ACT Heſe who refuſe to aſliſt the King, to puniſh notor Rebels, 
- be are by this A& puniſhed as fayourers of them. Notor Rebels, 
arc only ſuch as are denounced Rebels, or againſt whom there are 
Commiſtons of Fire and Sword granted by the Council, or theſe 

who have riſen m open Rebellion, though there be yet no legal dili- 

gence againſt them ; as was decided: Febrwary 1680. and theſe who 

| refuſe to aſliſt againſt ſuch, are. puniſhable as favourers of ſuch Re- 
E - © | bels; that isto ſays as Art and Part of their Crimes; as is clear bythe 
+4. 29 AG Par.3. Jas. 4. where favourers of Rebe)s, are declared-pu- 
niſhable, as Artand Part; and conſequently , the ſtaying from the 

Kings Hoſt, after open Proclamation, commanding all Heretors-to 

'g0 thereto, is puniſhable as Treaſun- and it is clear by the Fowrnal 

Books, that this Crime has been puniſhed by Forefaulture , Jaz. 9. 

1577. and the 21- of April 1599. Likewiſe, I find Andrew Naiff in 

Baldordy, pannalled for Treaſonable abidingtrom the Kings Hoſt, at 

the Raid of Bigger, 1568. And yet I find, that Abſens from the 

Hoſt are Bail'd , eHarch 15. 1576, though Treaſon 1s not of its 

own nature Bailable ; and that theſe Pznnals, who are doom'd to 

: have loſt their Eſtates and Goods, after much debate, are notwith- 
ſtanding quead their Perſons only warded during the Kings pleaſure: 
And His Majeſty, by His gracious Letter Now. 1699: allowed fuch 
as were abſent from the Holt at Bothwel-Bridge, to be only fined at 
mof}, in two years valued Rent- _ bo 
This A& was alſo the foundation of all our old Proclamations, 
whereby all the Heretors, betwixr ſixty and fixteen, werecharged 
to come to the Kings Hoſt, when our Kings were either engaged 


againſt 


Cl 


O 
of King James the firſs. 
againſt their Enemies at Home or Abroad 3 at whick occafions, He+ 
retorsand Literenters, whether Men or Women, holding immediat- 
ly of the King , Werecited; and they cited and brought out their 
Vaſſals: and therefore it was a good defence that they held not of 
the King, as is to be ſeen in the Journal Books, Feb: 19; 1600. But 


now the Councy. commands all Heretors by Proclamation, to go. 


tothe Hoſt,under-the command of ſuch Captains as are named in the 
Proclamation, This Obligation and Statute, is not now taken a- 
way by the late AR, giving His Majeſty the Militia, as was found 
by the Privy Council 0-ber 1677: and by the Juſtices in Marcb 
1630, ſo that Heretors muft attend either, but not both in the 
ſame Countries : 10 the laſt A& abrogates not the firſt, and that 
being givenas a favour, were none, if it took off the firſt, which is 
greater, and ariſcs from a feudal obligation, or at leaſt is due to the 
 Kingas King, and without which the peace of the Country could 
Not be maintained : and by the A@ 25:. Seſſe 3: Par: 1: Car: 2: after 
the Militia is granted, the Parliament in the ſame AQ, makesa further 
tender of all their Lives and Fortunes, berwixt fixty and fixteen, 
when they ſhall be called for. | 
Secundo, It-was found that this Crime was not puniſhable now on- 
ly by the puniſhment expreſt in Chap: 15: Stat: Alexander 2: where- 
by a Thane was only puniſhable in fix Cows, and a young Cow : an 
Ochiern in fifteen Ewes, or fix Shillings: and a Labouring Man 
in one Cow and one Sheep - for that Statute is juſtly abrogated by 
this' A& that is poſteriorz the Remedies inthat Statute having been 
probably found ineffeftual becauſe of their meanneſs. This Ochi- 


ern is by Skeen called a Freeholder ,z but E find by many old evi- _ 


dents, that an Ochiern 1s a Chief of the Branch of a great Family, 
who hasa conſiderable command; and it is the corruption of the 
Iriſþ Wockteran, which ſignifies ſtill in the Hzghlands, a Maſter or 
Superior, | | | 
Teritio, It was found, that though ſuch as were above ſixty, or be- 
Jow fixteen, were not obliged togo to the Hoſt themſelves, becauſe 
of the 23, Stat: K. Will: ( and this is ſuſtained Feb: 21:1600: ) yet 
their Age did not excuſe them from ſending, which clears, why 
David Lawſon wasconvidct for byding from the Raid of "Dumfries, 
- Regent Moriens time , though he was alleaged to be paſt ſixty 
VE. | | 
- Bnarto, That ſuch Burgefles as had Lands in theCountrey, were 
obliged.to ſend one for theſe Lands ' ( though it was alleaged 
that Burgeſles did not uſually keep Horſes ) except they had been 
commanded by the Town where they lived, to ſerve there. 
Owinto, That the Captains urider whom they were command- 
edtogo to the Hoſt, could not warrand them to ſtay at home 
becauſe this Feudal obligation could not be diſpenſed with by Cap- 
tains, who were only impowered to command - - but if they came 
once out, and were lifted; it was found, that the Captains might al- 
low them to return home, upon occaſion of ſickneſs,or for other ex- 
cuſes, of which he was a competent Judge, b 
Sexto , That the King needed not prove that the Pannels came 


HZ 


s . 


B 2 | not 


I 


4 


Obſervations "upon the fir} Parliament 
not to the Hoſt, that being a Negative; but that it was neceſſary 
for the Pannel to provethat he was at the Hoſt. 


Septimo, That the King was not obliged to prove the Pangels to 
be Heretors, butthat they were obliged to renunce any Heretage 


\. they had, in favours of the King, if they denied they were Heretors; 
. even as In other caſes, the King is not obliged to prove -that any 


were his Vaſſals, but they behoved to diſclaim, upon their hazard : 
and of old, the notoriety of their being Heretors, was-refer'd tothe 
Afſize, without any further probation, as F#ne 12. 1557. and ſome 
times to the Pannels oath, asin the caſe of Willem Wallace, July 2, 
1600, 

OFavo, That not only ſuch as were Heretors by being afually In- 


 feft, were toſend tothe Hoſt, but that appearand Heirs, and ſuch 


as poſſeſſed the Lands, were to ſend; it being unreaſonable, that the 
appearand Heir's lying out, and not entering, ſhould prejudge 
the King more 1n this caſe , than it does as to the caſuality of Ef 


/ cheat, &c. 


Nono, It was found, that ſuch as poſſe(s*d by the courtefie of $cot- 
land, were obliged to go to the Hoſt, by an expreſs Decihion at this 
time, though the curiality be but a Liferent, and other Literenters 
were not obliged to go, ſince Heretors in our Law are exponed in 
oppoſition to Liferenters. | 

Theſe words in this AR, ( without a reaſonable excuſe) ſeem to in- 
ſinuate, that not cnly relevant or legal Defences, but even reaſon» 
able or equitable Defences ought to be received , to defend ſuch as 
ſtayed from the Kings Hoſt » And thus Inqueſts favour ſuch as were 
known to be of ſo infirma Conſtitution, asthat they could not with. 
out great danger to their life z undergo the fatigue of an Army; 
though they were not labouring under any preſent form'd Diſcaſe, 
or Morbus Sonticss : and for the ſame reaſon, mean Heretors were 
excuſed, though of old; I find that this was found to be no Defence, 
in the caſe of Fohr: Roſs of Drumgranich, July 2. 1600. but the rea- 
ſon that inclined the Judges in this year 1680. not to fine ſmall He- 
retors, Was, becautle the Proclamation commanded none to come 
out , but ſuch as were to come upon Horſeback; and ſo, ſuch ons» 
ly could be fined as could keep Horſes: and though the Deciſions at 
this time, did only oblige ſuch as had 100/: of valued Rent to goz 
yet by the 120 eAd Par: g: Jac: 1: ſuch as can ſpend twenry pounds 
of Land-rent yearly, are obliged to keep a Horſe, which by the 
267 AG Par: 15: Jac: 6: is tobe computed. 200 /: of yearly conſtant 

: | 


- Rent. 


T find by the Feudal Law,, that the Vaſlal quz Dominum # bello 
210m adjuvavit , aut periclitanters deſernit , feudum amittebat, Roſen- 
thal. Conclufs 16: um: 1: bur yet the words of the Text in the - 
Feudal Law, fendorums lib: 2: tit: 24: Par: 2, are only, Jtem gut do- 
minum ſun cv quo ad prelium iverit, in acie periclitantem dimijerit_ 
beneficio indignum ſe judicavit;- and yet even by this Text itis imply. 
ed, that he is obliged to go, and the expreſſing of that Obligati- 


. on ſeems omitted, becauſe it was utmeceſſar, being iwplyed in the 


very natureof the-Few; Craig expreſſes it thus, Alia eft etians fend), 


—_ 
of King James the firſt, 
| non amiltendi,” ſaltem Y aſfalli, ob quaſs deliZuew, puniend ratio, 
Dominum, ſe pro Cxfaris expeditione inflruentem , non ſuerit Comita- 
tus, feudum enim eo caſu amittet & dimidiuns fruduum illius anni, 
ex feudo domiro perdet , non enim hi tantum contra dominum, ſed 
' contra imperium' & Remp: peccatur: ſothat it ſeems in his time, the 


Vaſſal who held of another Superior then the King, forfaulted his | | 


Feu for not going to the Hoſt 3 but the immediat Superior had 
Right to half a years Rentz and the reaſon of this ſeems to haye 
been, becauſe, by all our old Laws, the Vaſſal was obliged to at= 
tend his immediat Superior 1n goirg tothe Kings Hoſt; and the Pro- 
clamation then commanded every man to come with his Vaſlals ; 
and therefore, as the King had Right to the Forfaultare, for not at- 
tending his Hoſt, ſo the immediat Superior had right to this half 
" years Duty, for his notattending him; and ſometimes by the Journal 
Books it appears, that when Vatlals were Fined , and not Forfault- 
ed , the immedtat Superior craved the half of the Fine, | 


TX puniſhment of ſuch as-ride with moe than their ordinary ACT 
Jo 


Houſhold, is Arbitrary; and this A& muſt only be interpret 
againſt ſuch as ride ordivarly with great Trains, and which may look 
like-anunpeaceable d<figng noris any man puniſhed for riding at ſo- 
| lemn Occaſions with his Friends and Followers3 and I alfo'think, 
that this A& would only extend to ſuch, againſt whom there 
lies a preſumption, that they gather, or keep men together, upon 


ſome {iniſtrous deſign, either againſt the Government , or their | 


Neighbours 3 for it this were allowed , great men might kee 
Troups together; and for this ſ2me reaſon are Convocations Gifs 
charg'd by other Acts; and betwixt theſe Atts and this, there is this 
difference, that by theſe, the Convocating for a time irregularly 
thoſe in whom the Convocater pretends no intereſt, is dilcharg'd ; 
but by this AR, the conveening men upon pretext of a Retinue 
is diſcharged; and though it may ſeem, that every man may keep 
as great a Retinue as he pleaſes ; yet quiltbet tantum in ſno fas 
 cere pot ſt illud qued fieri poteſi ſine emulatione vicins, but multo ma- 
Jus ſine amulatione Reipublice. 


fe by this Law it is only appointed, that there be Offi- 4£T 
6, 


cers and Miniſters of the Law, made through all the Realm 
indefinitly, without telling by whom they are to be made ; yet by 
the 2. AG Par, 1. Ch. 2. The power of chooſing Judges is declar'd tobe 
one of His Maje#ties Prerogatives. 

It is obſervable from this A, that none can be Judges who have 
not ſufficiently of their own , where-through they may be pu- 
niſhed, if they tranſgreſs, which is very juſt; for a Judge who 
Decerns unjuſtly. by palpable unjuſtice litexr ſnar facit;, and there- 
fore it way be well argu'd, that when any who isa Judge, or has 
an heretable Office, becomes inſolvent, he may be forc'd to find a 
Depute, who is fo/vert, or elſe he may be diſcharged to fit. 


Obj. Though it may ſeem, Thar if any Heretable O flicer be in- 


capable to exerce 3 the King ſhould name Deputs jure devoluto 3 
CG: 3:8: (Gree + 174}. yet 


5 


<> 


6 ''* Obſervations upon the firt Parliament 


yet by this A@ it is ordained , That if the Heretable Officer be 
incapable, he ſhall ordain others , for whom he ſhall be anſwer- 


able. 


SCcCT 1} Deſign of this AQ is to empower the Sheriff to arreſt Op- 
”, prefſors and Vagabonds 3 By:thele words to ſojourn Horle, 
Is meant, to quarter Horſe, from the French word ſcjowr ; By 
Huſbands of the Land , is ſtill meant Huſband-men in our Acts of 
Parliament'; By taxing the Kings. Skaith 1s meant, to cauſe mo- 
difie what is due to the King 3 and by Afſyrhing the King is meant, 
the cauſing the MalefaQors pay what is modified. 
O8ſ. That the Legiſlative Words in our Statutes are- very vart- 
ous , for in this and many other Statutes of this King, the formu- 
| E | la is the Parliament Statutes, and the King forbids, which words 
J ſhew, that the Legiſlative Power- is in the King; tor to forbid is 
- | - ; 
- the chief and moſt vigorous part of a Statute. 
38 In the 17th A it 1s ſaid, It zs Statute, and the King forbids, 
3! | Ia the 1 41h It is Statnie bythe whole Parliament, and the King for- 
4 | , bad. S 
| | In the 13th It is Statute by the whole Parliament, and bythe King 
"1 forbidden, | 
ſi In the 3o A@ 2 Par. Jac, I, It is Decreeted by the whole Parlja. 
| ' ment, \ / . 
BY In the 4& 27 7tis Neceeted and Statate. | 
+ . In the 4& 47- Par. 3d. 1t is ordaincd by the King and Parlia- 
ment, 
2 » AST 50. It is ordatned and forbidden. 
4 AG 60 Par. 3. Jac. ft. Our Suucraign Lord through the whole Ordi- 
| | nance of the Parliament Staiutes, | | 
| AG 125 Par: g Jac: 1: Through the conſent of the whole Parliament, 
it is ordair'd. ; h | | 
£ | AF 62 Par: 3 Fac: 1. It is ſeen ſpeedful. 
| AG 76 Par: 5 Fac: 1. It is Statute aud Ordain'd, and A4& 98 and 
bo 79; Itis Orduin'd. | 
I | | AF 83 Par: 6 Jac: 1. Rex per modum Statuti ordinavit. 
1 AFG 35 Rex mandavit, | 
3 | In the old Statutes of King Robert and King Alexander &c. Tt is 
3, ; ſaid, Dominws Rex wult, or Fatnit Rex. or defintuit Rex, or prohives 
3 Rex, or decrevit & deliberauit Rex, without ſpeaking one word of 
3 the Parliament or Eſtates. 
| Ry 105 Par: 7 Jac: 1. The King with the conſent of the Conn 
cl, 
AG 104. The King with the conſent of the Parliament and Conncil, 
| AG 108, The King of deliverance of Council. : 
 Þ But the formula now 1s, Our Soveraign Lord with aduice and con- 
; ' ſent; or, Our Soveraign Lord and Fſtates of Parliament ; which laſt 
| | "1s not ſo proper , and though in moſt of the AZs of the 14th Par- 
IF liament K, Ja. 3d, It be ſaid, That it '5:;Statnte and Ordained by the 
; whole three Eſtates, yet it may be eaſily ſeen , that theſe Acts were 
A 'but in effe& Overtures proposd by the three Eſtates, to be _— 
; | 2 
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of King James the foi, \' 
fied in Parliament3 and fo in «ett are concerv'd rather as Overs 


tures than Acts: Asalſo, where any thing is to be put in executi- 
on by the King, there the AR runs in name of the Parliament, and 


not of the King, as in the 23d /& Par, 1 Fac: 1. It is faid.,, that + 


the Pariiament has Determined and Ordain'd, that Our Lord the King 
gar mend bis Money; and in the 6 AG Par: 3s Fac: 2. The three E- 
ſtates bas concluded , that Our Soveraign Lord Ride throw all the 


Realm, &c. 


'T Here are many wayes whereby the Superior may crave Pro- 
| duRtiion of his: Vaſſals Evid-nts: for the King . ſometimes 
gets an Ad of Parliament, ordaining all the.Vaſlals of ſuch a 
Countrey to produce their Evidents, as 262, AG. Parl. 15, Jac. 
6. whereby all the Heritors in the Highlands are ordattyd to pro. 
duce their Evidents, with certification of loſing their Rights, The 
Superior may alſo crave exhibition ot theſe R:ights3 But the or« 
dinar way 1s by an Impr« bation, wherein certification is granted 
agaii;ſt the Papers that are not produced 3 v hich. is dcriv'd to us 
alio from the Feudalifts, who affirm, that Vaſſulls 1mperari poteſt 


ſub para caducitatis, commnatione legali, & certus terminus ſtatuz, 
þ 1.tra enum inftrimenta non edats Tins Commination is our Certi- 


fie «tion, and this Terminus, 1s our Term 1n [mprobations. * Roſer- 
ial. cap. 8. concl, 23, num. 13. and 14. In theſe AQtions the 
King needs produce nothing to prove that he 1s Superior, for 


the King -is preſun''d to be general Superior, and is Infcft Fare 


Corone, 1nall rhe Lands of Scotia: d 3 but though other Superiors 
muſt _ produce a Seafing of the Lands, yet they necd produce no- 
thing to prove that the D.fender is Vaſlal whois oblidg*d to proe 
duce wpon his hazard, or elſe to diſclaim 3 and yet if the Superior, 
Libel only that he is I:ifeft in ſuch an Earldom, ard that the Des 
fenders Lands are part and pertinent of the Earldom, v ithout pro. 
ducing any thing to i:ſtruCt that he ſtands exprelly Infeft in theſe 
Lands, as a part of his tar|dom3' the Lords would not put the 
Defender 1n that caſc to produce Simpliciter, but allowed the ſame 
day to the Purſuer to prove that they were Part and Pertin:nt of 
the Lands. wherein the Purſuer ſtands Infeft, and to the Defen. 


der to produce, it that were prove: ; for the Lords thought it - 


hard , to. foic2 Heretors to propale and lay open the ſecrets of 
their Coveyances, where It was not certain, if the Purſuer had 
any Intercſt, albeit it was alleadged , that this would occaſion 
two Litiz-conteſtaticns in one Cauſe, ( viF, ) One, whither the 
Purſuer had Right, and another, whether tie Defender had ſufft» 
cient intercſt to ſeclude the Purluite 3 for the Lords thought, that 
this being an A& before anſwer, did ſolve this difficulty 3 and the 


ordinar Max1me, that the Vaſſal muſt diſclaims upon bis hazard, and 


the Argument, that either the Purſuer was Superior , and would be 
Found to be ſo, and then there was no wrong done, or elſe he was 
70t, and in that caſe the Defender was in no danger by diſclaim- 
ing, were both found only to take place, where the Purſuer pro. 
duc'd a ſpecial Right to the Lands LibelVd, but not where he 

i Os C 2 pretended 


ACT 


9 


" Obſervations upon the firſs Parliament 
pretended only , that the Land pcſſeſt by the Vaſſal was part and 
pertinent 'of his Land, which any Purſuer might alledge. 

The third, and old way of forcing the Vaſſal to exhibit his Evi- 
dents, was by a Feudal Tryal, per pares curie, that is to ſay, be- 
fore an Irqueſt; for of old, the King ſummoned his Vaſlals to 
apperr before an Inqueſt, to bring with them any Right they pre- 
tended to ſuch or ſuch Lands z and that way 1s expreſt in this Ac, 
as well asthe other ; and in Statut. 36, Rob. 3. mum. 3. but 1s now 
in Deſuetude, The Lords. of Seſſ:o» being come in place of the 
Inqueſt. The Earl of Rothes as Donator to the Ward of the 
Counteſs of Buccleugh, having purſued the Tutors for inſpeftion 
of the Charter-Chitt, that he might know what Lands held Ward; 
The Lords ordained one of their own number to take inſpeion, 
and to ſhew to the Donator what Papers could prove the Ward- 
holding, becauſe it is preſumed that all Lands hold: Ward, Decere. 
20. 1661. | 


ACT. 


ws Rom this, and the ſubſequent Ads: Its obſervable, that the 


Þ Parliament may, without citing parties, diſcharge priviledges 
contained in private mens Rights, though they cannot without 
citztion calle and annul privat Rights. 


ACT. OR underſtanding this AR, It is fit to know that the 
17. diſtance betwixt the Hecks of Cruivs ſhould be 3. inches 
wide, which is renew'd by the 74. A@ Parl. 1G. Jace. 3. and 

ſhould not be 5.inches conform to the 15. AF.Parl, 2. Fac. 4.which 

the Lords found29 July. 1665. tobe ane crror in the Printing. They 

there allo found that theMid-ſtream was inDeſuetude,notwithſtand- 

ing that it was reviv'd in all theſe Statutes; but that the Saturn. 

- days Slop was to be obſerv'd in all Cruivs, which was to continue 

by pulling up all the Hecks to the breadth of an ell in every 


ACT. Hough Mines of Gold and Silver, be by this AQ declar'd 
I2s - to belong to the King, yer by the 27 A4&, Parl. 4. Sep. 2, 
 * Car, 1. they were'declared to belong to the Heretor, he paying 

to the King the tenth Penny, which was the Cano» Metallicas, 
that was only due out of Mines found in private Fields, /. 2. C. 
de eMetal. But that A& is reſcinded in the general A& Reſcrſſory, 
and this A& is conform to the Feudal Law, Ferd. lib, 2. tit. que 
ſunt Regalia 56. It has been doubted, whether Lead, Copper or 
Tin belong to the King, or the Heretor.; but the King 1s in pol- 
ſeſſion of diſponing upon theſe allo 3 and when He diſpones them 
in 40vo damus, even to the Heretor, He reſerves a tenth part to 
be payed in to His Exchequer: and. His Majeſty has granted 
general Gifts of all Copper-Mines: and Craig tells us, 07b. 1. dieg. 
14. that omnium gentium, omniumque ttatum conſenſu, fodinas omnes 
auri, argenti, Stanni, eris, & ſimilium, in patrimonio principis nth 
merari ; but yet they are not enumerate 1 the foreſaid Text of 
the Feudal Law, otherwiſe, than by being comprehended _ | 
the 


Cruive, trom Saturnday at fix a clock till Sunezy at Sun-rifing, JPiupaa, 
e's 


of King James the fir, _ 9 


the word argeniaria 5 @ frequens eft in jure, ſub majoribus minora 
comprehendi; and yet I think, that if His Majeſty diſpon'd Land 
with all the Silver-Mines, this would not comprehendCopper, Tin, 
&c.So that this Rule holds not in all Caſes;nor doth it hold in any 
Cate,where rhings require ſpecial Diſpoſitions, as omnia regalia do; 

Nota, From this Act to the 23. the Adts are either in deſuetude 
of no import, or explained in the Obſervations upon other Ads, 


Y this AR, it is ordain'd, that our Coyn be of the weight and 
fynneis of England, which was formerly ordain*d by the Ch. 4 C T. 

38, Stat, Dav. 2. and though by the 17, A@. Parl. 1, Ja. 6. 23* 
It 1s declar'd , that Our Soveraign Lord cauſe Print and Conzie 
Gold, and Silver of ſick fynneſs as other Countries doe 3 yet 
after King James ſucceeded to the Crown of England, He palt a 
Contra@ betwixt the Mints of bothNations, wherein they oblige 
themſclves to kcep the ſame Standart; and rhough the denomina- 
ions be different now, yet the Standart 1s now the ſame ; For the 
Enghſh Denomination is It. vnces, 2. deniers fine, which is cal- 
I'd Seerling fyne, ours 1s I1. deniers and 2, graine; and albeit 
upon a very ſubtile inquirie, It is alleadg'd that the Denominations 
cannot be adjuſted , without ſome ditference, yet it is'ſo ſmall a 
fra@ion as is not to be regarded , and there are four indented 
Pieces, two of Gold, and two of Silver made of the ſame fynneſs, 
and out of the ſame Etlay-pot.» two whereof are ſent to Scotland, 
the one of which is kept by the Theſaurer, . and the other in the 
Mint; and two are retain'd ig Ergland, the Denominations are 
Printed upon theſe Pieces; and in the Lord Hattions caſe, it was 
found that this common Standart was to bethe Rule, Yd. Ob- 
ſervation on the 249, eA&# 15. Parl, Ja, 6. | 

The laſt Act of this firſt Varliament in the Black Impreſſion, is 
an Inhibition made by King James the Firſt tothe Biſhop of St. Ar- 
drews, delegated by the Pope, to proceed upon the Diſmembration - 
ofa Benefice purchaſcd at Rome, 

Nota, There are many Ads omitted out of Skeens Impreſſion 
which were 1n that Imprefſion, becauſe Skeer judg'd them Tempo- 
rary, as this Act and a Taxation 1mpos'd forthe Kings Ranſome by 
_ this Parliament, wherein ſomuch was put not only upon every Boll 
of Vittual, but upon every Bzaſt of Cattel, Some Acts are 
alſo to be found in Skeer, which are not in that Black Impreſfion, 
as the 80. AF, Parl. 10, Ja. 3. (inthe old Impreſſionit is AG 79.) 
concerning Purprifion 3 As alſo, ſome Acts which were there only 
temporary, are made by Skeen conſtant and perpetual Laws, as the 
29. Ad ofthe 2. Parl, of this King runs thus in Skeen, It is ſtatute 
and ordain'd that the breakers of the As of Parliament be puniſh'd afier 
the form and ordinance thereof; whereas that Aft runsthus in the Black 
Impreſſion, Irem, that it be enquired bythe Kings Miniſters gif the 
Statutes made in his firſt Parliament be kept, and if they be broken in © 
any of their panilio*s, that the breakers of them be paniſht after the 
form and ordinance ofthe ſaid Parliament. | 
The Rubricks alſo of the Ads of that Black Impreffion differ 
almoſt every where, and very much from this Impreſſion, which 

| | PLOVeS 
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ACT 
26, 


Obſervations upon the ſecond Parliament 


proves that 4 rgumentum 4rubro ad nigrum, is of no great weight 


with us,the Rubrick being an Inſcription made by the Clerk Regi- 


ſter, and no part of the At of Parliament. 


es 


King Jaws the Pirſt, Parl. 2, 


N the Inſcription of this Parliament it is faid, a»d of his Kin- 
rick the 19. year, by which word Kinrick is meant his Reign ; 
for Kinrick in the Saxoz Tongue ſignifies Reign , and ſome- 

_ © time Kinrick ſignifies Kingdome with us, as in the 145. AF, 
PT 33 oi. "YE 

In the Inſcription of this Parliament according to the Black Im- 
preſſion, it is ſaid, that to the three Eſtates of the Realm there . g4. 
therit were propon'd ſundry Articles, to which was anſwer'd in man- 
ner as after-follows, by the Inſcription of the firlt Parliament, ac- 
cording to that Impreſſion it 15 ſaid, Blete fuerunt certe perſone ad 
Articulos datos per Dominum Regem determinandes data ctteris licen- 
tia recedendi : By which it appears that the Lords of Articles being 
nam'd, theParliament Adjourn'd; and the cuſtome was, that they 
never mett again till the laſt day of the Parliament, when the reſo- 
Jution of the Articles was voted. 2, The reſolution of the Articles 
is ſaid to be Per Dominum Regem, becauſe he is only Law-giver, 


. and the Parliament only conſents. 


It is ſaid in the Inſcription of the third Parliament , that theſe 
Articles were put to certain perſons choſen by the three Eſtates, 


which infiouats that the Lords of Articles were choſen by the three 


Eſtates, whereas now the way of chooling the Articles is preſcrib'd 
by the 1. AG, 1. Parl: Seſs: 3:Ch: 2, © 


Y this Ac it is ordain'd, that ifany Lands or Poſſeſſions of Ha- 
B ly Kirk be wrongouſly annaly'd, they ſhould be reſtor'd by 
Frocels of Law. | 

For underſtanding whereof, It is fit to know, that Regularly, 
the Lands and Goods of the Church , are not Annaliable ; and 


Church-men are not Proprieters of them', but Adminiſtrators, 


and Lifrenters, precarij peſſeſſores, quibus tanquam commendatis, no 
tanquam proprijs uts debent. Salo, lib, x. And this js clear by the 


Canon Law, Canon ſine excepitone. 12. Queit. 2, & can, ult. 


Queſt, 1, and the Civil Law, Ll. Jubemas, 14. C. de ſacro-ſanitis 
Ecclefsjs, But yet there are three-caſes excepted, jn which it is 
permitted to altenat them expreſt in Glo. cauſe, 12. 2ueſt. 2. viz. 
1. 1z cauſa neceſſitatis, if the Churches Debts require the ſame, as 
for maintainig its Fabrick, or to maintain the Chriſtian Religion 
againſt Infidels or Hereticks. 2do. Canſa pietatts, as to maintain the 


| Poor, when ſtarving, or to redeem Priſoners from Intidels.. 38/0, 


Canſa dammi vitandi, when the Lands are not otherwiſe improv- 
able; for which laſt there 1s an At in the Laterar Council under 


Alexander the 3d. Gap. ad anres Extr, de Reb. Eccleſ- non alienand. 


By 


DE I 


EY COR 4 IN 


of King James the firſt,” 


By our Law, all Eccleſiaſtical Perſons are diſcharg'd to leſſen 
the Rental of their Benefices, by ſerting Feues, Tacks, converſion 
of Vicual for Money, or any other Diſpoſition. By the 514 AF. 
Parl. 22. Jac. 6. Biſhops are diſcharg'd to ſet in Tacks their 


Quots and Caſualities, and though this laſt A& ſeems unneceſlary, 


bccauſe of the former, yet it was made, leaſt it might have been 
debaitable whether Caſualities fell under the former Prohibition, 
ſince Tutors may tranſa& for'theſe, as we ſee in Frances Mont 
goweries caſe, againſt the Earl of Liven, where it was found, that 
Tutors, who cannot alienat, may tranſa& for Caſualities; as to 
give a.Liferent ro the Huſband of the Heretrixy in place of the 
Courteſie, and though Prelats, aſwel as Barrons, were allowed to 
Feu their Ward Lands, for the better improvement of them, AZ. 
71. Fic. 2, Parl. 14. Af, gi. Jac. 4. Parl. 6. Yet theſe Ads are 
only to b: underſtood of Lands to be Feu'd out for the equiva- 
lent Rent, when at firſt they were Barren, but they are no war- 
rand to Biſhops to Tax their Wards for a certain Dutie, for this 
is contrarie to the Intereſt of the Church, and is fo far from being 
warranted by any Law, that there 1s an expreſs AF. ( wiz.) 9: 
Parl 23,7a.6. allowing them only to few out their WardLands by 
a Temporary Statute,to endure for three years allanerly;which ſhews 
thatRegularly it was not lawful.,and this did prejudge theKing allo, 
who might have right to the Ward, and Marriage, ſede vacarte, 
from which he would be debarr'd by Taxing theſe Caſualities: 
And therefore Sharp Arch-biſhop of St. Andrews having Taxt the 
Ward-holdings of the Lands of Blebo, that Right was reduced 
by his Succeſſor, 12. March-1684; Though it was alleadg'd, that 
though Church-men cannot alienat Teynds, which are the Spiritu- 
alities of the Church, yet they are domirti,and not adminiitratoyes 
zantum, as to the Temporalitiey which was ſaid to be allo Crazgs 
opinion; and Taxing was a more conſtant Rent to the Church, 
and as a Biſhop might Gift a Ward which conld not be quarelled 
by his Succeſlors, even for years after his Death, or Remoyal, ſo 
might he Tax. 

Nota, Thoughby the 41. AG, Parl. 107 Ja. 2. The King may 


reſume the annext Property unlawfully Dilpon'd , but any Proceſs 


of Law, yet in this Act Kirk-men are not to reſume the Lands 
wrongfully annalzied by them, otherwayes than by lawful Proceſs 
of Law. | | E 


Y this A& Hoſpitals founded by the King, are to be viſited 
B by the Chancellor, but Hoſpitals founded by Biſhops, or ©- 
ther Subjects, are to be vilited by the Biſhop, and ordinary 
which Act 1s renew'd by the 63, AG, Parl. 5. Ja. 6. But by the 


101.4AF, Parl. 7, Jams. all the Viliters are to be appointed by 
the King, and by our preſent PraQtice., All Adtions intented for 
cauſing Patrons, or others, Compt for their Intromiſfions With the 
Rents of Hoſpitals, are ſtill intented at the inſtance of the Chancel- 


lor. By the Canon Law, Curis Hoſpitalitatis , &» Heſpitalium ad 
: D 2 | . 


Epiſo-. 


ACT 
2% |- 


IL 


- 


- 


* 


12 


ECT: 


28, 


" 


+ Obſervations upon the ſecond Parliament. 
_ Epiſcopi ſollcitudinem pertinet, ſed ubi non edificantur Hoſpitalia cum 
$1.6-#' T0 Epiſcopi locus noneſt ſacer, nec eſt ſub Epiſcopi cura, 


Ereticks are by this A& to be pumiſhed as Law of halie 
TL Kirk requires, id eff, by Excommunication , with us they 
were burnt 3. and by A# 46, Parl, 3, Jam. 6. Church-men who 
are Hereticks are to be Excommunicated, and Depos'd , if they 
revock not their Hereſie z the puniſhment by the Common Law 
is Burning ,' and Confiſcation of Moveables, Clar, Naw. x3. This 


 A& wasmade againſt the firſt of our Reformers, called then Zol- 


lards, for the Rubrick in the Black Impreſſion bears of Hereticks 
and Lollards. . | 

Obſer. From this A& it is obſervable , that the Kirk was Judge 
to Herefie, #2 prima inStantia; and Clarns makes the Tryal fo far 
Ecclefiaſtick; that the Cognition belongs to the Church , and the 
puniſhment to the ſecular Judge, but with usthe Juſtices are Judges 
in prima inſtantia. 


|þ may be alledged from this AR, that all Tranſgreſfions of Law are 
not puniſhable as contempt of Authority, where there isno expreſs 
ſanction in the Law , ſince by this A& it is appointed that the 
Breakers of Ads of Parliament are to be puniſhed after the Form 
and Ordinance thereof ; By which words alſo it ſeems, that all 


 Atts of Parliament are with us (ri juris, and not to be extend- 


ed de caſa in caſum 5 but yet with us Laws are extended by 
Parity of Reaſon, and by Analogie , as in the caſe of making 
Men anſwerable for their Wivesnot going to Church,@*c. And the 
meaning of this Ac is,that Judges ſhall not have liberty,commutare 
Þenam Lege definitam expreſſe, tor the beſt Lawyers acknowledge, 
that though an Statute ſhould ſay, Ard ut is ordained that ihis 
Statute ſhall be wnderſtood exatily according to the Letter , yet it 
is capable of even an extenfive /nterpretation, if nd-unjuſtice fol. 
low on that extenſion , but much more if without this it 
would be unjuſt, Bald. de ſtat. num. 3. Yort. de flatut ſeF. 7. 
6ap, 1, And a declaratorie 1nterpretation is by all Lawyers acknow- 
ledg'd to be a Literal Interpretation, Yoez. ibid, albeit in general 
it cannot be deny'd, that theſe who have power to make Sta- 
eutes, muſt by a neceſſarie conſequence have power to modifie and 
qualfie them as they pleaſe ; and as they may allow inferiour 
Judges a Power to Jnterpret Statutes in genera], ſo they may 
diſcharge them in a particular Statute touſe that their Power, and 
in that Caſe an inferiourJudge cannot Extend or Interpret otherways 
than in the terms foreſaid. | x | 


4 


Eagues and Bonds are by this A& only declared null, but by 
F , the 4#.12 Parl. 1o. Jam.6. and A4G#4. Parl. 1, Ch 2. they 
are declared puniſhable as Sedition, and were puniſhable by Ward 


ing, 4 43. Parl. 6. Q. Mary. | 


* 


If 


% 


.» 


EE 


po, of King James the firl, +, 


Tf any carry Horſes uncer three Years old, to be ſold out of the A C T, 


Country, they E'cheat them by this AR, and by the 22 4& 
Þ ay/. 1. Jam.6 If Horſe ( without making difference as to their 


Age ) be carry'd beyond Sea, the Horſe and Ship and Goods of 


the Owner are Eſcheated, and their Perſcns to be puniſhed arbi- 
trarly, It is declared by that Act, that there were ſeveral Acts be- 
fore diſcharging the exportation of Horſcs, whereas I ſee none fave 
this, and therefore thele behov'd to have been As of Council, or 
unprivted Ads of Parliament, though.generally all Ads inferring 
Eſcheart ſhould be printed for Certioration. Theſe Ads are now 
in Deſuetude, carrying Horſes out of the Country being an Im. 
provement of Rent, though that was then diſcharg'd upon the ac- 
count of our Wars with E-g/azd; but it would appear that the 
carrying Horſes out o: the Kingdom till they be three Years old, 
was not diicharg'd upon the account of War, but to the end the 
Horſes ſhould be kept till they gave a greater price, and ſo ſhould 
bring in more Money ; therefore this Prohibition it ſeems ſhould 


N11 laſt. L 


B* this A&, Tallow tranſported is eſcheated, and the reaſon 
hereof is given by the 123, Ad. Parl. 7. Ja, 5, becauſe by 
the tranſportation thereof it became very dear at home, and there- 


13 
31. | 


fore the eſcheat of the tranſporters whole Moveables is added, bur . 


the ill Increaſing the Moveables of the Maſters, and Skippers of 


| ſach Veflels in which it is tranſported, are decla:'d to fall under 


Confiſcation, A@. 40. Parl. 6. 9. cM. Andthis Ac extends the 


former to Strangers 


It is Obſervable, that though this AR diſcharg'd all Perſons to 


_ Export, yet all other. Acts mentions Strapgers, when it is defign'd 


that the Prohibition ſhall be extended to them, as is alfo clear by 


' the AF. 22. Parl 1. Ja. 6. and the 31. AG. Parl. 7. Fa. 2d. 


$0 that it may be doubted if ſuch penal AQts ſhould be extended 
to Strangers where they are not mention*d.and if the words, ( all 
Perſor:5)are not in our ACts to be reftricted to Natives. 
Though by the Civil Law the owners be Iyable for the Skip. 
pers fault, in ſo far as concerns the prejudice done in the Ship; 


' yet it ſeems hard, that an owners efcheat ſhall fall for the $kip- 


pers taking in Jallow, elſe Rich-men would not be Ownets, 
and Skippers might Maliciouſly ruine their Owners , and therefore 
it ſeems that by Maſters here ſhould only be mean'd Skippers, and 
by the Civil Law, the Skipper was call'd Magiſter Navis. 


Hough this A@ puniſhes only Stealers, or Cutters of Green 
Wood in the,night time, yet they are puniſhable for fach 

Faults at all times,. the puniſhment 1s expreſt, A&. 84. Perl. 6. Je. 
6. but thereafter cutting of Green Wood is puniſht as Thift with 
Death, A. 82. Pal. 1x. Ja..6. and yet [ find none ever puniſhed 
Capialy for this Criwe, and: the ordinary way of purſuing, is, 
,by Proceſs before the Sheriffs, or the Lords, for pecuntarie mnltts. 


E By 


SET. 


v 
C 


14 


36. 


i, 


"0 2: Ge! 126. | 


rd, by reſetting ſuch as are mention'd in a Proclamation. 


i Obſervations upon the ſecond Parliament 


ACT BY the Common Law no Judge can cite a MalefaQtor without 
340 


his own Territorie, and therefore, if a man cut\ my Trees, I 
conld only purſue him within my Juriſdition #4t10pe criminis com- 
miſſi, 1fl find bjm .within. itz but yet he e it is enacted, that if a 
man ſteal my Wood, the ſame: ſhall be puniſhed in the Court 
within which t e Lands lye, out of which the Wood was ſtolne, 
and none other; but it ſeems that this being only introduced in 
favours of the Perſon injur'd, he may renunce it, ard purſue bee 
tore the Judge of the Juri:dition, in which the Offender dwels, 
who cannot obtrude this Statute. | | 


ACT [9 clearing this AQ, Vid, infra Ja 1.9. Parl. A& 13ic 
25s | EN | 
ff CT Y this A&, Stalkers of Deer are to pay 40 ſhilling to the 


King, and their Reſetters ten pounds; N:#z, Reſet in 


. ſome caſes, and in this, 1s more ſeverly. puniſhed than the Malefat» 


ors. The pain is augmented to a 100. 1ib. AF.210. Parl. 14 Fa. 6. 
And at Jaſt ſhooting them with Guns is declared punithable by 
death, AF. 9g. Part. 4. and AF. 51, Parl. 6. 2. M. 


ACT BY this AQ. Theſe who wilfully Reſet, Maintain, or do favours 
37 


to open and manifeſt Rebells are puniſhable by Forfalture. 
For underſtanding whereof, it is fit to know , that there are 
ſome manifeſt Rebells de jure, and ſomie de fro. Such as are de- 
nunced and regiſtrated , are manifeſt Rebells de jxre; for though 
the Leidges know them not, yet they ought to. know them, and it 


would ſem that this requires a Denunciatioa within the Shire 
where the Reſetter lives {xl@rz Punk. flere And though that 
At bear, that the Denuficiation at the head Burgh of the Shire be 
ſuthcient, yet-it ſeems that the Denunciation being only a tranſi- 
ent AR, is not ſufficient to put the Leidges in mula fide,except the 
Rebcl be Regiſtrated-as Regiſtration of otter Letters is neceſſary 
to put buyers in mala fide: Such likewiſe, as are by poſitive At 
of Parliament declared ro have been Fortaulted ,( as theſe expreſt 
in theA&.11.P4:1,2d.Ch.2d Sefſ, 1. are likewile manifeſt Rebels de 
Jure, ſince all are obligd ro know what is in Ads of Parliament; 
but it has been doubted, whether the reſetting even of thefe after 
they have been allow'd for many years, to appear publ.ckly m Kirk 
and Mercat, to the knowledge of the Kings' Servants ſhould infer 
penam ordinariam; or whether the ſaid pea ordivaria can be infer- 

Theſe are manifeſt Rebels de faGo, whom the Pannel knew to 
be Rebcls, or Traitors, though they were not Denunced 3 and thus 
Hamilton of Munkland was Fortaulted for re{-tting his own-man, 
whom-he had ſeen in the Rebellionz and if a man did fee one kilf 
the King, or ſhould afliſt Rebe)sio Armes, befcre they were de- 


- feated,it wete ridiculous to alleadge that this werenot puniſhable as 


reſet, becauſe the Rebels were not denunced Rebels, {ice they 
' could not be denunced before Citation,and the danger in' reſetting 
actual open Rebels is greater thap in reſetting poor lurking Vaga- 
bonds 3 but-this kind of acceflion muſt be inferr'd only from clear 
| <qualificati. 


of King Tames' the firM. 

qualifications of knowledge, ſuch as theſe whereupon Lawrie of 
Blackwood was Forfaulted Winter Seſſion 1682, In which Proceſs it 
was likewiſe found, that Letters oft Intercommoning were not ne- - 
ccflary to infer nottor Rebellion, becauſe Denunciations for Treas» | 
ſon includs Intercommoning” ex ſua natura; it being hard to leave 
ſo dangerous certificationsto be arbitrar]y inferr'd from conjc@ures 
and the Ads of Parliament require very wiſely, that the Rebellion 
be wilfu}]; Theſe who are here calld Maniteſt, and open 
Re! els, are by the 4th Ad?. Parl. 1. as 1. call'd Notior Rebels, and 
roioriumby the comn on Law,is that which is committed Palams &, 
inſpedtante populo & non cget probatione Mattheus de prebat. cap. 15. 
Clar. $ Fin.Yueſt. 9. which is to be underſtood of that which is 
in ſe notorium, but there may be zotoriuze reſpeciu noſcentis with- 
cut this, as in Maunklands cale. 

By the 97. A. Parl. 7. Ja., 5. Such as reſet any Rebels are pu- 
niſhable -by Death, and Confiſcation of Moveables; but it ſeems 
ſtrange, that reſetting Rebels for a Civil Debtſhould infer Death, or 
that reſetting Traitors ſhould infer no more ; and therefore the 
144 AF, Parl. 12.74. 6. is more juſt, ordaining the reſetters of 
| Rebels.to be puniſhed with the ſame pain, that the Rebels ought 

to have been puniſhed with3 By this A# alſo, all men «re bound 
. to ſearch, take and apprehend them, cr to certifie the K.ng and 
Council of their lurking in their bcunds, ſub pena talionis. 

By the 29 ſtatut. David 2d. The Reſetter 7s not to be puniſl ed till 
the principal MalefaGor be convid , but this was Repell'd 10 Black- 
'woods caſe, becauſe he had reſet perſons that were de faFo , not- 
tor Rebelsz and certainly if a man ſhould reſet a company of not- 
tor Rebels, who could not be Convict, Lecauie they could not be 
. perſonally and viſtintly known, yet the Reſetter might be Con- 
vict. - 


Isin Defactude, - 


Hough this Act appoints Deacons to be , yet all Deacons are 4 


diſcharg'd , A& 86 Par. 6 Fac: 1. and Wardens -re appointed 39. 


#n their place. AG 103 Par: 7: Jac: 1. and thereafter Yiſitors are 
brought in, 4G 52 Par.6 Q Mary, But now Deacons are reftored 
fo all Incorporat Trades ;, *But Malimen are-diſcharged to hawe Dea- 
cons by Aff 29 Pari2 Jac:6, And yet if a Trade be not in Poſleſſi- 
on of a Deaconrie, they cannot begin to chooſe Deacons, without 
firſt obtaining liberty from the Council for that effe&, by Petition; 
ſo far ſt1]} is the putJict Peace of the Nation thought concern'd in 
all Deaconries, and in a Proceſs at the inftance of the Trad-men, 
of Brunt-1ſlard againſt their Magiſtrates, concluding that they ought 
to have Deacons, becauſe their Charter gave them as great Privi- 
ledgesas Fdinburgh had. The Lords found that this Charter gave the 
Trades a Liberty to have Deacons, but did not oblige them to have 
them z and therefore they having liv*d fo long without Deacons, 
and the Tradſ men being ſo few , they were not oblig'd to have 
Deacons. In Spain and Frazer, ſuch Colledges are diſcharg'd, vide 
| E 2 Perez: 


.u6 


ACT 
40. 
ACT 
3 , 4l. 
| ACT 
42+ 


ACT 
43, 


gCT 
45+ 


ACT 


ACT 
47 


ACT 
48. 


ACT 
49+ 


Obſervations upon the third Parliament 
Perez: ad tit.16: W: 11: num: 19: Haberetamen poſſunt Decanum ſuuns 
zbid: vide znfra AGF $6. p: 6: Jac: 4 


Is much innovated by the Book of Rates, 


I S in Deſuetude. 


Brez C or Thigſters who are gentle Beggars) ſhould have a 
Token trom the Sheriff , or Magiſtrates of Burghs, «lſe they 
are to be burnr in the Cheek, this Act Ratifies only the 251th A# Par: 
x Jac: 1. and adds to it, that the Chamberlain ſhall inquire in his 
Air concerning this, but all this is Regulated by the 18th 47 Per. 2d 
Sefſ- 3 Ch. 2. . | | 


His AR is extended to Hearers of ſuch Leaſing-making, 4& 


134. Par. 8. Fac. 6, by this A& Leafing makers loſe Life 


and Goods, and this Actis made rodetermine the uncertainty of the - 


cap: 2Te Stat. Rob. 1. whereby the inventers of Rumours be- 
twixt King and People, were put in the Kings will. I find an A& 
in Exglandagainſt the ſame Crime , vid: 3: Hen: 8: cap; Io: anno: 
I637. - 
Otz, That though the Legiſlative Power belongs properly to 
v the King in the Parliament, yet the Judicative Power belongs 
properly to other Courts; and therefore by this AR, private Cauſes 
are appointed to be diſcus't before inferiour Courts, and rhe Parlia- 
ment ſhould not be Judges in the firſt inſtance ,- But defaFo, many 
privat caſes are intended before them, | 


[1-75 by this A@ itbe ordained that honeſt men be appoint- 
ed to modifie Atlythments 3 yet this modification now be- 
longs to the Exchequer, who modifie the Aſſythment, when the Sig- 
nature for the Re-in-miſſion paſles in the Exchequer. 


= 


— King Jants the fiſt, Parl, 2. 
|| in Deſuetude; | 


mT His A& was made to exclude all pretentions of the Emperour 
| or Pope, and all Laws made, or Priviledges granted by them, 
but wasnot defign'd toexclude the Civil and Canon Laws, which by 
many of our Statutes are call'd the Common Law, and are followed 


- In this Kingdom, and to exclude the Daniſh Laws 1n the Iſles, Fac, 4 


Par, 6Cs 79s 


| (hte AR again? Tranſporting of Money, is after many Innova- 
L tions ſeverly renew'd, and the Merchants ordained to ſwear 
| there- 
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' of King Tames the firſt. 
thereupon, allowing only fixty Pounds to Paſſengers for their Char- 
ges, by the 11 AZ Par: 1. Seff: 34Ch: 2d; Butmany think it more 


reaſonable to allow Exportation as in HoYand, ſince the hindering 
Exportation prejudges much all manner of commerce, 


T= firſt part of the AR diſcharging Officers in the Countrey, 4 CT 


wherein any man is Indyted to be upon his Afſize, ſeems to be 50. 


founded upon the ſuſpition that ariſes from an Intereſt they may bave, 
in having the Pannel Convict, fince a part of his Eſcheat belongsto 
them 3 and therefore I think this ſhould not be extended toexclude 
any ſuch Officers within the Shire, as may expe& no ſhare , ſuch as 
Commiſlars , &c, The ſecond part of the AR which diſcharges 
thoſe who Indyte a man to be upon his Aſſyze, extends alſo againſt 
Informers ,, and theſe who gave advice for raiſing the Libel; but 
from this part of the A it clearly appears, that it is not generally 
true, that when a penalty is adje&ed to an AR, the deed isnot null, 
though the penalty be due, for it is here forbidden, that any Offi- 
ciar, or other who Indytsa man, fhall be on his Aﬀyze, under the 
penalty of ten pounds « and yet certainly this At would ſett 
the informer from being on the Aſſyze; and though to this it may be 
anſwered, that thisis unlawful by the Law of Nations, prior -to all 
Law, and fothis Law is only declaratory ; yet that cannot be al- 
leadged. as to'diſcharging Officers within the Shire, to be upon a(- 
ſyzes, It may bealſo alleadg'd, that this Penalty is only irrogat- 
ed, in caſe any ſhould paſs on ſuch Aſſyzes, without being known 
tobeſach, Bur I do really believe, that-we in our Parliaments con- 
fidered not the fubtile diſtinftion betwixt As, which proceed pe- 
22am irrogando, and theſe which proceed aum irritando vide Obſ: 
on the the 216 AG Par: 14 Jac: 6. | »: 

It may be likewiſe concluded fromthis Act, that the Kings Adyo- 
cat is oblig'd tocondeſcend who is his informer, for elſe the Inform- 
er may beupon the Patinels Aſſyze;z and yet becauſethat would dif- 
courage men from informing, & intereſt Reipublice ne erimina mane- 
ant impunita ; Therefore the Council has ſeveral times found, 
that the Advocat is not eblig'd to condeſcend upon his Informer, 
further than that, ifit be referred to the Advocats oath of Calum» 
ny, that ſome ofthe Aſſyzers, or Witneſſes were his Informers, as 
to which he will be oblig*d to give his Oath of Calumny. 


His A& appointing all Barons to appear in Parliament, may 4CT 


ſeem abrogated by the 102 AG Par: 7 Fac: 1. Whereby the Ba- 
rons of egch Shire , are allowed to chooſe two wiſe Men 10 Re-preſent 
F. ther, 


oY 


© 


ACT 


bers, 


Obſervations upon the third Parliament 


them, which is the Cuſtom at this day: But it is obſervable, that 
though by that AG they may for their conveniency, chooſe two 3 
yet they are by no expreſſe Law diſcharg'd to come in greater num- 


Nota, It ſeems by that A&, that a Prelat or Earl may ſend their 
Procurator to Vote for them.it they have themſelves a lawful excuſe; 
but yet de praxt, thatis not allow'd; but this A& is more tully: Ex- 
plain'd in the Obſervations on the 7 A@ Par: 22 Jac: 6. 


NBſerve that this AR proves the Books of Regiam Majeſtatem, 


ACT 
54+ and Znoniam Attachiamenta, to be our Law, for they arecal- 
: led the Books of Law. f ; 
ACT A 
57 —_ Re Explain'd in the 96th AG Par: 6 Jac: 4. 
58. 
ACT His A& appointing all Ferriers to have Bridges 1n places where 
59, Horſes are to be Ferried, 1s renewed by the 20 A& Par:4 Jac: 


3. Whereii all paſſages on each ſide of the Water are ordained to have 
Bridges, whereupon Brunt-Iſland and Kinghorn raisd a Proceſs a- 
gainſt Kirkaldy , to have their Paſſage-Boats diſchargd , as 
not being able to haveſuch Bridges, and for the good of the King- 
dom, fince if all places were allow'd to have Boats, KXinghorn and 
Brunt-1ſland ( whichin the old Evidents is called Weſter K:nghorn ) 
could not have ſufficient Boats againſt 3torms as now, but thisbe- 
ing thought by the Council, matter of Property was remitted to the 
Seſſion , it being dangerous upon pretext of publit good, todif- 


_ chargeProperty, for elſe many Innovations might be pretended. 


BY this AR the Kings Council were the Supream Judges inci. 
vil Cauſes 3 but by this At ſome Commiſſioners of Parliament 
are to bechoſen by turns, who with the Chancellor, are to be the 
Seffion, and are,to be pay'd out of the Unlaws; ſo that the Seſſion 
was then a Committee of Parliament, their power is further ſettled 
and declared by the As 61,62,63, Parl: 14 Fam: 24. By which it 
is clear , that they were to Sit but fourty days at a time , and that 
the Seſſion was then ambulatory, and their ſitting was Proclaim'd 
in each Shire where they were to Sit, three Moneths before ; 
and they were by that 63 AF to bear their own Expenſes, after 
which the Seſſions were by K. James 4 Par, 6 At 58, turnd ina 
dayly Council , which was to be choſen by the King, and was to Sic 
at Edinburgh continually, and wherever the King Refided, they had 
the ſame power that the Seſſion had, and their Sitting was to be no- 


tified to the People by open Proclamation at the Kings pleaſurez In. 


place of all which ; The Colledge of Fuſitce, and The Lords , as 
they now are, were Inſtituted by King Fames 5th Parl, 5th 4& 
36s 


Nita 
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A«.. Explained in the 96th AF 6 Par: Jace 4h ACTS 


p ; © « | _ e . 

" of King James the firſt. *. 19 
Nota, There is power granted þy this AF todetermine Cauſes fi- 

nally, which may import an excluding of Appeals, but thereafter Ap- 

peals are diſcharged expreſ)y, Jac. 2 Par, 13 AF 62. ; 


"THe Sheriff: are not now oblig'd to publiſh the Ads of Parlia. '4C T 
ment, but they are to be publiſhed at the Mercat Croſs of Edir. 4, 
burgh only, and bind not the Leidges till fourty dayes after Publica- 

tion, K. James 6 Par, 7 AG 128: , 


King Janes the firft, Parliament 4, 


| 68, 69, 
TY this A&, wilful Fire-raifing 1s Treaſon, 2. Fire-raiſing by 4 et 
 Miſ-governance is puniſhable in Servants. 3. Reckleſs Fire- 75. 
raiſing is puniſhable , either in the Owner, or the Mealer, or Ten- 
nents By the Civil Law, incendium caſu ſoriuito 1s not puniſhable, 
but conductor tenetur de letilſima culpa & incendium preſamitar culpa in« 
habitantium factam fuiſſe ſu intra domuen originem habuerit & c0 6aſu 
pater familias tenetur ex fad & delifo familie ſed non tenetar fi or- 
tum habwerit incendium extra familiam ide Gail, lib: 2 Olſer: 21, 


&- 22.” 


Though by this AZ, the Magiſtrates of Towns are to enquire con- 
cerning the skaith ſuffered by Fire-raiſing, ſo that this ſeems tobe 
a matter of Government , and conſequently proper to be try'd alſo 
by the Privy Council3 yet where the caſe 1s intricat point of Lay, 
the Council uſes to remit the ſame to the Seſſion, asin Doctor $iLbalds 
caſe, April 1684. a; 


PEE 


King Janes the fir, Parliament 5, 


Or Explication of this AR Vids ſups AG 39 Par: 3 Ja: 13 and ACT 
AT 86 Par: 6 Fa: 1. | | 77. 


"THis Combination of Workmen was alſo puniſhed by the Civil 4C T 

Law, and it was found in the caſe ofthe Lord Hattour, againſt go, 
the Deacon of the Maſons of Edinburgh, that a Man might chooſe  * 
any Stranger Maſon- to build his Houſe, and if any Maſon within - 
the Town give over the Work , any other Maſon within the 


- Town might undertake it, notwithſtanding of their own private 


Statute: 


F 2 | King 
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pe EIN 


"to make them agree; 


King Jaws the firſt, Parliament 6. 


ACT 'T:. Ad here related to, is 24th A& Par: 1: Jac: 1. 


Eacons are diſcharged by this AR,as tending to Sedition;and' in 
place of them, the King did introduce Wardens of Crafts, who 
were to Superviſe the Work of the reſpeQive Tradeſ-men, and 
were indeed Deacons, but werecalled Wardens, quaſi Guardians, 
AG 102. par. 7. Jac: 1s But thereafter , though Q: Mayy of new 
ſuppreſt Deacons, and introduced in place of them Viſiters 5 yet 
thereafter, about the time of the Reformation, to ſtrengthen the 
Popiſh party , and to oblige all Tradeſ-men thereto, ſhe reſtored 
Deacons by a ſpecial Gift, anda Letter to the Council of Edinburgh, 
fince which time , they remain ſtill legal Corporations, and 


each private Trade has their Deaconry , Confirmed by Parlia- 


ment Yid. AG 39 Par. 3 Ja. 1. 


His A& Regulating the Expenſes of unjuſt Pleas, ſeems to have 
.® been firſt made ina Provincial Synod,for it relates to the Official, 
or Commiſlary Court , and ends thus, Er quod iſtud ſtatuatur de as 
thoritate Concalij provincialis, But I find that in Yoet, de tat, that 
general Lawsare call'd jura provinciulia. m4 


Hough all Submiſſions with the Decreets following thereupon, 

be declared null, if the Submiſhon be not made to an odd per- 

ſon 3 yetthis is now in Deſwetude, wide R.M. 1. 2. c. 5. num. 4, 5, 

which ſayes, that 3 is ordinary to ſubmit to two,though it be difficulc 

and therefore the Law recommends to them, 
to ſubmit to an Odd Man. ' | | 


His A& relates only to Proceſles, for by it the Cauſes of all Mer- 
chants dying abroad, ſhould be decided by their ordinary 
Judges within the Kingdom , v7, in the reſpettive Commiſſariots 
and Shires, where they liv'd, if they went not abroad, 4nimo rema- 
endl; but notwithſtanding of this AR, the Teſtaments of ſach as 
live abroad, though animo remanendi , muſt be confirm'd in Sror- 
Imd , by the Commiſlars of Edinburgh, as communis patria, 
elſe no Purſuite can be ſuftained , for their Moveables that 
are in Scotland, July 18. 1666. in the caſe betwixt "Duf and 


Biſſet. 


ACT ' A Nd ifitbe Fore-thought-Fellony » he ſhall die therefore, This 


may ſeem toimply , that men die not for Murder committed 


without Fore-thought-Fellony 3 But this holds not in our _ 
| Or 
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puniſhable by Death , except it was either Caſual, or in Self. 
Defence , and then it is call 'd properly Homicide or Man- flaugh- 
ter. 

It is obſervable that Crimes ought regularly to be puniſhed in the 
place where they were committed, that where the Scandal was 
given, there the Reparation ſhould be made, wide adf 34. pari2 Fuc: 
1. O-ad,gngs par: 12 Fac: 1. and this ſame Adis renew'd a# 98 pars 

6; Jac: I, | 


of King James the firſt. v2 


for Murder, though committed withour Fore-thought-Fellony; is 


2 


He way preſcribed by this A& , is now obilet and in Deſue- 4 CT 


| tude; but the juſter way now uſed is, That when a man is 9I. 


Denunced Fugitive for a Crime, there are Letters of Intercommun- 
ing got out againſt him by authority of the Council, and theſe are 
publiſh'd at the Mercat Crofſes, where he uſes to refide; and if 
any within theſe Shires , where theſe Letters were publiſh-4, do 
reſet or ſpeak with himgthey are puriu'd as Intercommuners. 

Nota, The Reſetter of a Murderer is puniſh'das a Mirderer, ad 
this by the Civil Law is clear in Reſetters , as to all Crimes, J. 1 f- 
de receptat: h; un: C: de crim: pecul. which is made_ our Law by 
the 144 af pars 2 Jac: 6. and yet ſome think, ſome Reſettess are 
only to be puniſh'd as ſeverely as the principal Offenders, whoaſ- 
ſiſt in the Crime, and then feſct, for theſe contract a double guilt; 
but that ſuch as only reſet them who are guilty, ſhould be more 
benignly puniſh'd, and, this anſwers, 4. un, C: de crim: pec: in fine 
&-/: wlth. ult: ff: abig. The Civil Law excuſes Parents, who re 


ſet, and puniſhes leſs Friends and Allies who reſet, than others, {: * 


2: f+ h:t: and though this A be genera 


I, yet it ſeems that it ought 
to be reſtriacd by the Common Law, 


Bſerve fff, That though Barons do not uſe to judge Murder- A CT 


ers 3 yet by our old Law, ſuch asare Infeft with Pit and Gal- 92, 


lows, may puniſh Slaughter, 2: attach; c: 77. and this AG allows 
them, if they be Infeft with ſuch freedom. 
Obferve ſecondly, That by this Act, Judges who are negligent to 


arreſt Malefaors, if they eſcape the being warned in both theſe caſes 
Pays 20 POUNCS, | 


other Towns are. 


"1 Lord of Regality and hi; Deputs, have as much power 1n ACT 


Y T is fit for underſtanding this AQ, toknow that Magiſtrates with- A CT | 
 Þ in Burghs, havenot power tojudge Murders, except they be She- 93. 
riffs within themſclves, as Edinburgh, Pearth, Innerneſs, and ſome 


jadging Murder as the Juſtices have , though ſome contra- 94, - 


vert , whether they can judge Murder under Truſt , becauſe 
that 1s Treaſon, and the Juſtices' are only Judges competent to 
Treaſon. | 


G . Noo 
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him to-whom Law-burrows are found. 


ACT 
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ACT 


. 308, 


Obſervations upon the ſeventh Parliament 

Nota, There is a Caſe expreſt in this AQ, where moe Witneſſes 
than two are required to prove a Crimez The Word Coy here fig- 
nifies an Aſſythment, which the Judge ſhould pay to the neareſt of 
Kin, if he be negligent in Miniſtring Juſtice againſt the Murderer, 
but this 1s in Deſuetude, 


He ſenſe of this AQ is, that if a man has found Law-burrows, 
which was called Aſſurance by our old Law, the Friendsof 
him who has found the Law-burrows, are puniſhable it they wrong 


EY 


He who aſſaults with Edge and Ure, is to be impriſon'd, that is 


_ to ſay, with an Edg'd-too), or any thing made of Metal , for Urein 


Scots, ſignifies Metal, 


Ap — 


King Laws the firi? Parliament 7, 


He Baniſhing ſuch as pay not Cuſtom, is in Deſ#etude, and 

they now loſe only their Goodsſo ſtold, as by the 4, 2.C. 

de V eigal, R 

LL Baronsmight come to Parliament before this At, butby 

tt:is AQ they are allow'd to chooſe Commiſſars, who are now - 

call'd Committoners z and by this A& their Expences are to be 

pay d tothem which is now done thus, The Clerk Regiſter gives 

them a Te<ſtificat declaring, That according to the Sederunts of Par- 

liament, (ch Con:miſſuoners did Serve ſo long; and by the late A& 

they get Letters of Horning, for five pounds a-day, vid. ſupra AGF 
52 Par. 3 Jace 1. es 

' Nota , That though this A& impowers thele Commiſſi- 

oners to chooſe one to Re-preſent them as their Speaker, yet 

there is no ſuch Perſon now choſen , and the Chancellor is now 

—_ Preſident of the whole Council , by the A@F 1, Parl. 1. 

o 2 (1 i 


His A& ordaining ſuch as Interpret the Kings Laws wrongs 
ouſly, to be puniſhed arbitrarly, ſtricks only againſt fuch 
as Interpret the Kings Laws fo, as to make them a meer Cloak for 
for doing un. juſtice, but miſtakes and probable Errors, are not 
puniſhable; nor are the Lords puniſhable for ſuch miltakes , be- 
cauſe ipſorum ſententie pro veritate habentur, 
Nota, Laws like Oaths, are to be taken according to the mean« 
ing of the Impoſer, elſe they be eluſoryz and otherwiſe, every man 
would be his own Law-giver and Judge. The Earl of Argile was. 
found guilty upon this Statute, 1681, for Miſ-interpreting ſo the 
Tet, by an quality adjefed to his Swearing of it, That he re _ 
e 


of King James the farſt, . = 
ed fill a power to himſelf , to riſe in Arms when ever he judg'd the 
ſame fit. | | | 


— 


King I AMES the firft, Parliament g. 


Y this A& all the Prelats, Lords,and Barons are to ſwear the 4 © op 
\ ſame Alleagance to the Queen,that they ſwore to the King 3 | 
and by the 136. A& Jar they promiſe Ziteras retinentie &- , 
fraeittatis to the ſame Queen 3 but the Queen being a SubjeR, there 
1s no Oath now made to Her; and tho by this Act none were 
to be allow*d to enter to their Feu till they had given this Oath 
of Fidelity to the King and Queen ( which was conform to the 
Feudal Law -) yet no. ſach Oath is required as to either King or 
Queen, before the Vaſlals entry Princeps legibus ſolutus et, Anguita 
autem licet legibus ſoluta non ſit, tamen eadem ills tribuunt privilegia, 


que pf habent, I. 31. ffe de leg. . 


Y this Latine AQ, It 1s Statute, that all ſuch as flee from the 4 C' T 
King, or His Lieutenent, are to be puniſhed as Nottor and 112. 
Publit Rebels 3 which AR tricks not only againſt ſuch as were 

. ſworn to Colours, for thoſe are puniſhable only by Death ac- 
cording to the Military Law ; But all fuch as leave the Kings, Hoſt 
being obliged to attend; and though it may be alleaged , that 
this A is to be extended only againſt ſuch as flee in to the Ene- 
mie, forelſe the puniſhment of Treaſon were too ſevere for ſimple 
defertersz and by the Common Law, there is ground for this di- 
ſtingion ; but by our Law there is no ground for this - cpiniion, 
becauſe the going in to the Enemie 1s per ſe Treaſon, 

Net. This is to be puniſhed as Perdyellion and Rebellion; bur it isnot- 
declardPerduc//ion,orRebellionzand therefore it may be argu'd, that . 
the Fisk has not the ſame Priviledges, as to the way of Procedore 
here, that he has in other Species of High Treaſon, or Perduelli- 
on 3 ſuch as that the Perſon himſelf may be Purſued and Con- 
demn'd in abſence upon Probation; and that his Heir may be 
Purſued after his Death, ec. | 

Not. It may be argu'd, that this A& ſhould only be extended 
againſt ſuch as Flee from the Armie, when the King, or His Lieu- 
tenent are there in Perſon in the Fields , becaufe then, there is 
great hazard, but not againſt ſuch as deſert any under Officer. 
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IF 


King JAMES the ff Parliament 9: 


Kings Maares preco Regis afliſted in Criminal Courts, there 
are yet ſome Maires of Fee, or Heretable Maires in Scot- 

land, who have Right by their Charters to ſo many pairs of Shoes, 
and ſo much Money, &rc. out of cvery Pleugh, which Fees are 


UCT FT: Office of Maires was to Execut Summonds,, and the 


' Now very much regulated by Poſleion 3 By this A&t, Maires of 


Fee are to preſent Perſons to the Sheriff, to ſerve under them, 
and if there be no Mair of Fee, 3d ft Heretable Mair in that word 
or diſtri, the Shireff is to preſent an able Perſon, who ſhall ſupe 
plie his place by Summonding, and this is the Orgine of Sheriffsin 
that part to whom all our ordinar. Summonds are diret, by the 
SI Kh. ſtat. David 2. The Serjeand or Maire { for they are the 
ſame )- is ordained to give in his Exccution in writ, or by word, 
if he cannot writ, but he muſt prove all by Witneſſes, and there 
the Sheriff, or Mair may make Executions or Records; for ſo Ex 
ecutions were call'd of old. 


Hat Witneſſes in Executions ſhould dwell in different Ba- 

romes is in Deſuetude ;That Witneſſes ſhould ſwear that 
they by-ſtood, ſaw, and heard is only required now, in the Exe- 
cution of Breives, who wuſt ſwear the verity of their Executions, 
but the Witneſſes even in that caſe, needs not ſwear that they were 
Witneſſes eſpecially required to be Witneſſes; which is only re- 
quired now in Seafines which bear, that the Witneſſes were ad hoc 
ſpecaaliter requiſti, and yet by this AR all theſe qualifications are 
TEquir'd in all Executions. 


Not. FT may be argu'd from this Law, that the Dates are 

| ſubſtantial, not only in Breivs, but in all other Papers; 
Likeas the rubrick, of this AR calls them ſubſtantialia; and there- 
fore, if they be falſe, the whole writ is falſe, and it was ſo found 
as to Executions; whereupon one Creditor is to be preferr'd to 
another ſuch as are the Intimations of Aſſignations, 29, March, 
1628. or the Executions of Arreſtments, for there to allow Wit- 
neſſes to make up the Dates, were in ctte& to allow Witneſſes ro 
prefer one Creditor to another, and to eſtabliſh conſiderable Sums 
by Witncfles; but if the Date of any other Writ , or Security be 
blotted, the owner is allow'd to aſtrud it by Witneſſes, 10. Feb, 
1636, And though the Monethand Day be blank, yet-if the Year 


be expreſt, a Bond, or ſuch like Writ is ſufficient, being 7» re art- 


qua, 15. January 1662: Grant contra Grant, but in ſuch caſes, the 
Law. preſums, that the Bond wasgranted the laſt day of that Year, 
Vid. Gem: Conſil. 79. Vid. R. M. 0, 1.11. 


There 


| of King James the fall, , 35 


& is no neceſlity now, that he who propons ane Efſonzie, or A C T 

Excuſe ſhall find Caution to prove it at the next Court, for 115+ 

now ane Effonzie being a Dilator of its own nature, muſt, like all 

Dilators, be iaſtantly proven. Not, Sickneſle is only allow'd here 

to be proven by two Leil-men, or the Pariſh. prieſt, or Miniſter 

deponing upon it 3 but with us Teſtificats upon Soul and Confci- 

ence are allow*d in. all Courts, except the Juſtice Court , where 
onzief muſt be proven by Witneſſes preſent in Court, 

And toallow-Teſtificatsis dangerous, becauſe they may beforg*d, yet 

they. were allow'd even 1n Treaſon, in E. Zandons caſe, x: dpryl, 

1684. bur the ſpeciality there was, that the Earl was in Ho#and, 

for it was thought hard robring Phiſicians from thenee, and yet I. 

think the Seal of the Town ſhould bebrought in that caſe, Yid. 

frat. Will. 6. 26. num. 2. & Quon, Attach, Cc. 33. 


He meaning of this AR is, when any Defender finds Caution A C T 
to anſwer as Law will C which is called here a Borgh upona 116. 
Weir of Law ) he may either anſwer preſently, or may have a | 
day to give in his Defences, he finding Caution to anſwer of new 
this is explained, R. M. /. 1c. 11. 78. 4. But now with us thete is + 
no dyet allow'd in Criminal Courts, for the dyets there are per- 
emptor, 


"His falſing of Dooms, or Appeal was altered, and in place of ACT 
4. them are come our Suſpenſions, and Reductions of Decreets, | 
for the Doom is a Decreet 3 and in theſe Reducions and Suſpenfi- Il7s 
ons it is lawfu} to inſert only one Reaſon at firſt,” and the reſt may 
be now eeked without proteſting for a Liberty to ecke newReaſons, 
as is required by this. AQ; and a Borgh or Caution is yet neceſlary, 
in Suſpenſions, as_ it was in falling of Dooms. 
By the Civil Law, Appeals were to be interpos'd within ten days 
after Sentences but by this A, the Appeal was to be us'd immediat- 
Iy, or at leaſt before the Purſuer walkt 40 paces by the AG 9g, 
Parl. 6. Ja. 4-and in place of the words here uſed,viz. That Doone 
_— isfalſe tinkand and rotten in the ſelf, and thereto a Borgh,the party lea- 
ſed was to ſay, I am gratumly hurt and injured G7 the ſaid Doom, 
4rd therefore I Appeal; and this was done, becauſe the words bere 
us d were Rude, and Unmanerl]y. 


He meaning of this AR is, That if the Purſer be forc'd to 4 C T 
find Caution, to anſwer as Law will, he may\force the De- 113, 
fender to Recounterit z That is to ſay, to find Caution alloy and 
Whoſoever is abſent, after Caution is ſo found, ſhall loſe the cauſe, 


and ſhall be unlaw'd alſo, Yid. 6, 18. verſ; 2.& 3s þ. I» R. M. - 


His A& appoints, That the Ships which break in this King- A C T 
dom ſhall be Confiſcated amongſt us,if the Ship belongs to 124+ 
aCountrey which uſes that Law againſt us, For clearing this,it is fit : 


Fe) 


Obſervations upon the ninth Parliament 


to know that by the Civil Law, the Goods of Ship-wrackt Perſons 
fell) not to the Fisk. /. 1. C. de nayfr : ſi quando naufragis navis ex, 
pulſa fuerit ad Littus,vel fi quando aliquam terram attigerit ad Domi« 
ns pertineat fiſcus mens ſeſe non interponat, quidenine jus habet fiſcus 
in aliena calamitate ut de re 1am luduoſa compendium ſeFetur ; and 
by the Canon Law, qui chriſtlanos naufragium factentes damnata cu- 


 Piditate rebus ſuis ſpoliant excommunicanigr, c, 3. Extr, de Rapr. But 


yet France does Confiſcat Ship-wrackt Goods , le bris eff confiſque 
au ſegnienr Soveraigne. Bodin de C. alt, Where it is aflert-, 


. Ed, that this was the Law of both Eaſtern and Weſtern Seas'ss 


which i fa}ſe, for it is not the cuſtome of Ho/land nor Pole, nor 
Denmark, Yid. Curick ad tit. 9. jur Hans; with us, if no Living 
Creature eſcape that was in the Ship, the Goods are Wreck, 
and belong to the Admiral, by -his Gift from the King; but if 
any Living Creature eſcape, neither Ship nor Goods are Wreck, 
as was decided where only ane Ox eſcapt, 12: December 1622. And 
yet by the preſent cuſtome of the Admirality, though no Living 
Creature eſcape, the Admiral ſecures qnly the om; 4 and reſtors 
them, if the true Owner claime them, and prove his Propertie 
within year and day, beivg repayed of his Salvage, for which we 
have no poſitive Statutez And it ſeemswe have borrowed thisfrom 
the Statute of Hey. 3. anno 1226. cited by Curick tit. 9. Though 
Skeen de werb. ſig.” verb. Wrack cites another Statute, viz, Anne 3. 
FA. 1. C, 4. So that though the Cuſtome ſeems unjuſt , yet this 
Law has ſeem'd juſt, becauſe of Lex talionis3 And the Title, quod 
quiſq; juris in alium fftatuit ut ipſe eodem jure utatur; tt. 2. bib. 2, 
F. And yet our prefent Cuſtome has juſtly correted this Law in 
manner above mentioned. And I likewiſe believe, that even after 
the Year is Elapſed, - the true Proprictar may recover his Goods, if 


'he prove the Propertie, and it his Goods be extant; for x, That 


which is mine, cannot be taken from me without my own fatand 
deed. 2. There were as good reaſon for the King to ſeize upon 


' Goods that were Robb'd by-Land, for the: Proprietar quytes his 
- Goods as unwillingly inthe one caſe as in the other, 313, Even 


in Goods that are thrown over Board for the ſecuritie of the/Veſlel; 


'the Law preſums no deſign in the Proprietar toquite them z as de 
-velida & Fin. Juſt. de ver. divis;, And therefore much lefle ought 
this to be ſuſtained in Goods forced from the Proprietar by a 


Tempeſt, fince there is ſome conſent in the one, but none in the 
other, 4to. If any privat man ſeize on ſuch Ship-wrackt Goods, 
his ſeizing on them would be a Crime, /. r. &-l. ult. deincend, 


"ruin J. de ſubmerſis C, de naufrag;, And itis ſtrange, that private 


men ſhould be puniſhed, becauſe. they ſeized on what wasanothers, 
and yet the ſame calamitie which aggrages 'the Crime in them, 


ſhould etabliſh a Right in the Publick; and it may be well argu- 


ed, that either the Propertie is loſt by the Ship-wrack, and if ſo, 


- why has the Proprictar ation againſt the ſeizers 3 or if 1t be not 


loft, how has the Fisk acquyred the Propertie, for duo non poſſnzt 
eſſe domini ejuſdems rei in ſolidam. 50. There js lefle xeafon tor a 


ſhorter preſcription in ſuch than in any other Moveables, _ in 
, Otner 


of King James the firft. 
other Goods there may be a preſumed defign to quite the poſſeſ- 
fion bur here there can Þe none 3 for it 1s palpably to be imput- 
ed to force, 60- This is deſtructive to all Commerce , and no 
Nation ought to ſuſtain it, becauſe all Nations will loſs -equalie 
by it. 70, The Owners may not know where to ſeek their Ship- 
wrackt Goods. becauſe loſt in very remote Countries 3 and often= 
times the Owners themſclves being loſt with them, leave none to 
proſecute their Rights3- fo that upon the whole matter it ſeems, 
that the cuſtome of other Nations can no more juſtifie ours in this» 
than the eating of our men amongſt the Cannibals would juſtifie 
our eating them 3 and it ſeems rather that Letters of Mark ought 
to be granted in ſuch caſes, if reſtitution be refus'd. 


Hough this AQ appoints Advocats to give their Oath of 4 C T 
Calumnie only in Temporal Courts, . yet thisholds alſoin 4 25, 


the Commiſfar Court, which is a Spiritual Court, and caria chri- © 
tanttatis, | 
Ob/. 2. It ſeems that Oaths of Calamnie can only be craved is ini- 
tio litis, in the beginning of the Pley or Cauſe, but yet now at 
Oath of Calumnie may be asked at any time. | 
Obſ; 3. That thoygh this Act appoints Advocats to give their 
Oaths of Calumnie, it their Client be abſent, yet that only holds 
in matters of Fa, as to which the Advocat is not obliged toſwear; 
if his Client be preſent, but as to alleageances "in point of Lay, 
the Advocat 1s obliged to ſwear though his Client be preſent, 
Thir Verſes are taken out of Hoſtienſis tit, de jur. Calum. & 
Gloſſ, in & 1. juſt. de pen: tem. litigant 5 which. ſhews amongſt o- 
ther arguments , that the Ads of Parliaments, as we have them 
now Printed, are not the ſame as they paſt in Parliament. | 
I have heard it debated in the Proceſs, Keith contra Puywes, 
March 1684. That an Adocat was not obliged to give his Oath of 
Calumnie, whether he thought the Right upon which.he Debated 
was really to the behoove of the Earl of 'Marſbal, but only in ge- 
neral, that the Advocats had good reaſon to' Debate it was not to 
his bchoove, becauſe their Client ſaid ſo to them; Bur if this be 
allow'd, an Oath of Calumnie will fignifie nothing, for Advocats 
may alwayes find ſubrerfuges to depone,that they have good reaſon 
to urge ſuch a thing, for they may think their Chents Informari- 
on ſutticient warrand for them, though they are convinced the. 
ſame is palpably falſe; whereas the,true Deſign of the AR of Par- 
liament was to debar Advocats from proponing - Defences, and. in- 
liting in Pleas which they thought unjuſt and Calumnious, 


Rein Deſuetude, But I am of Opinion, that Brieves with us ACT 
have not their Origine from the Givil Law, as Skeen thinks, x 26and 
becauſe ſertentia erat de brevi recitanda; or from the breve teſtatum 1237.0 


of the Feudal Law, for theſe are very different from our Brieves 3 
but from the Court of Rowe, for their Brieves are exaRly the ſame. 
With ours, as breve de capienda poſieſſione breve contra intruſum vis 
ae Anydenines de File datarie, cap. 28, lib. 1, Rebuffs prexcReg: 34s 

H 2- This 
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ACT 
130. 


' Obſervations upon the ninth Parliament 


His A is abrogated by the Union of both Kingdoms , but 
from it may be obſerved , that to go and live in a Coun- 


| treY , that 1s in War with the KING » is Treaſon, fince the Ene- 


my becomes thereby ſtronger and richer, and the Kingdom weaker 
and poorer. | 


Pon this Att is founded the ſtile of Law-burrows, which bears; 


- That the Raiſer dreads Bodily Harm of him againſt whom he 
ſeeks Law-burrows, and that he has given his Oath to that effed: This 
Is like that Oath of Calumny , 20d tenetur. ille preſtare qui novuns 
opus nunciat , I, 5.4, 14. ff. de novo oper: nunciat : But it is the 
ſame exactly with the canis de non offendendo , uſd both in France 


and Flanders, in which the Oath of the Party is ſufficient, #bi ex* 


pedatio mali juramento ejus qui jecuritatem petit confirmari ſuſficies 
Chriftien: ad leg: eMerhlin: art: x. tit: 4. num: 4. And with us, 
ſuch as break Law-burrows, are purſu'd by an AQtion of Contra- 


ventionz Which Termislikewiſe ubd among them in the ſame ſenſe, 
art: 8, num: 16, Ibid. vs 


Obſerve, That though the Letters of Law-burrows contain 
no ſuch Warrand in the Body of them, for taking the Chargers 
Oath, hat he dreads bodily harm ; and though the Meſſenger who 
EXECUtEs the ſaids Letters, does not exa@ the ſaid Oath from him, 
at whoſe Inſtance the Letters are to be Execute ; yet that neither 
annuls the Letters, nor the AC of Caution, though it would ſeem 
that Caution is only to be found, becauſe that Oath is given ; but 


yet the Party might have Sufpended upon that ground, and would 


not have been oblig*d to have found Caution, till the Charger had 
given his Oath, conform to this A. EE 
T7 Rec-holders or their Aqurneys, ſhould compear at Head- 

Courtsz but though this AR ſayes, That if they be abſent upor: 
a neceſſary Cauſe, they may ſend their AFurneyz yet de praxi, though 
they can prove no reaſonable Cauſe, they cannot be Unlaw'd , if 


they ſend any perſon witha Letter of Acurney, which is raifd out 


of the Chancellary, and the ſending of Seals is now in Deſue- 
t#de , for Services and Verdiats in Criminal Cauſes, which are 


., the only Papers that need now to be Seal'd, may be Sealed with 


any borrowed Seal, 
Obſ. primo, Several Regalities in. Scotland , have Chappel 
and Chancery of their own, and grants AQurneys themſelves, 


Obſ. ſeeundo, Regalities are till a part of the Shire 3 and - 
- therefore the Sheriff may cite the Vaſſals of the Regality, but the 


Lord of Regality cannot cite theſe who live withinthe Shire, with- 


* out Letters of Supplement, obtain'd by deliverance of the Lords for 


that effe&t, wide AF 10 Par. Ja. 2. 

- Obſ, rerezo, That the Unlaw warranted by this A@ ro be 
impofd by Sheriffs, for abſence from Head-Courts, cannot exceed 
Io pounds, February 7. 1624. December 6, 1628, And the ſame 
Unlaw of 10 pounds is allow'd for abſence from Baron _— 
| | Mars 
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diſcharging all his SubjeAs to injure them, under pairi of his high- 


of King Tames' the frl, 29 - 

March 16. 1622. It has bcen likewiſe found , that thougha Vaſ. 

fal having been in uſe to have his Servant received as his . Aﬀtur- 

ney at thoſe Courts, without a formal Letrer of AQurney out of 
Chancellary, cannot be Fined quoad bygains , becauſe of the pre- 

ceeding Cuſtomz Yet for the future, they will be oblig'd to ſend 

formal Letters of Acurney, or elfe they will be Fineable, Intima. 

tion being made to them, that the former Cuſtom will be no more 

allow'd, F-ly 11, 1678. The Bailicof the Regality of Paiſey againſt 

the Laird of Duntreath, A 


He taking of Salmond at all times is allow'd on the Waters 4 C T, 

of Saloway and Tweed, as long as Berwick and Roxburgh are x32, 
in the Erghiſþ Mens Hands , but it is Reſcinded upon our Kings 
ſucceeding to the Crown of England , by the 5 AGF 18 Par. 


7a.6. 
King Jants the firſt, Parl, 10. 


| His Ad diſcharging the ſelling Salmond abroad, except the 4 & T 
one half of the price be pai'd in Money, is in Deſuetude. x32, 


E A& is Declaratory of the former Law , elſe it could not 4CT 
F have been drawn back to the prejudice of the private Right 1 33, 
here mentioned, and this was ſuitable to the Common Law 3 for 

the Governour of the Kingdom is but a Tutor, and a Tutor cannot 
alienat Lands belonging to the Crowns | 


* - - # 
_Y Y —_—_—— a—_—_—_—__ww ah 4 


King LAMES the firft, Parliament 11. _ 


TI 


4 


Heſe who break the Kings Prote&ions are ordained to be 4CÞ_ 
p niſh'd , and the Protechions here mention'd , are theſe x 2, - 
Letters which our Kings of old granted to Monaſtries, © 
Burghs, &s. taking them into his ſpecial ProteQion, and 


eſt Diſpleaſure 5 and it is obſerveable, that Aſſizes were to fit 
upon theſe , whetk.er the Party accuſ'd was preſent , or abſent. 
Thoſe Protections are now in Deſuetude , nor can any Pannel be 
proceeded againſt now in his abſence, except in the caſe of Perdx- 
ellion allanerly, What we nowcall ProteQions, were called there 
Supercederes, but not ProteQions. By the Civil Law , publics 
tutele aſſertio principis ſolius eratl, capital: F$. ad ſlatuas.. ff, de per 
mnc jaluagardie dicumtur, vid. argentrate pag: 1 90. 
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137» 


ACT 
138. 


ACT: 
T39e 


. Olſervatidns wpois the thirteenth Parliament 


King James the firſt, Parliament 1 3s 


b——— 


T waslately doubted, whether Theft-boot, which is the Tranſ- 
H afting with Thieves, by a Judge, for freeing them from pu- 
-&. Miſbment, be in Defretude ; and it was found a Crime yet pu- 
niſhable. There are two kinds of Theft-boot declared by this 
AQ , to be puniſhable, the one is to ſell a Thief, whichis to rake 
a Ranſom for liberating him, the other to Fine with a Thief, that 
is to take a (hare of what he has ſioin, and ſo diſmiſs him, both 
which are expreſt, A 2 Par. x Ja. 5- by concording with the 
Thief, and putting him from the Law. The puniſhment by this 
AR ſeems to be the loſs of the Right of Regality, as to Lords 
of Regaliry, but to be death in Sheriffs, Juſtices, &c. And if ſo, 
it feems ſtrange that the Lords of Regality ſhall be leſs puniſhed 


. than others. But [ think the puniſhment as to both, is loſs of Life 


and Office, arid the words of the A are only 11] plac'd, And by 
the Civil Law, whoever commits-either of theſe, are puniſh'd as 
the Thief himſelf, l. r. ff. de Receptator, where the two ſpecies of 
Thett boot expreſt þ in this Ac, are alſo there expreſt, quia cum 
apprehendere latrones poſſint pecunia accepta vel ſubreptorum parte de- 
miſerunt 5 and this A&t puniſhes only Theft» boot in Judges: but 
yet if a private perſon take a part of the.ſtoln Goods, he may be . 
puniſhed as a Keſetter, albeit the meer letting of a Thief go is not a 
Crime in him, ſince he is not oblig'd to take him. 

This A&. was necefſary , becauſe formerly , Tranſating with 
Thieves was Ciſcharg*d, but no puniſhment expreſt, Pun, Attach, 
E. 42. & 77. & flat. 1 Rob. 1.c. 3 & ſtat. Will, c. 15 By which laſt, 
who Redeemsa Thief eſt legem aque ſubiturus, which is now in De 
ſuctude. | 


FT” His Oath is not now put to Afſizers, except the Party require 

that they be purg'd of Partiality z - for the ordinary Oath 

now uf is, That they ſhall Truth ſay, and no Truth conceal, in ſo far 
as they are to paſi upon this AſſIze. | 


Rowners do not now arreſt Male-fators, for all arreſtments 

are by Meſſengers, or the Macers of the Criminal Court; but 

et ſome Heretable Crowners do aſſiſt at Juſtice-Airs to this Day, 
and keep the Bar, and ſecure MalefaGtors asthey go, and come from, 


and tO It. / 
There 


| altered at the deſire of the Ear] of Arravs Lady when he was 


of King James the firff. 3L 
Here is a double intereſt in all Crimes, the Fisk or King has A C T 
an intereſt , becauſe his Peace and Laws are broke, and his 240. 

' Subje&ts wrong'd, and this is call'd by the Civil Law, vindifa pub- 

lica., The perſon wrong'd has another intereſt, which is calld viy- 

difta privata, That the King may purſue without. the concourſe of 

the perſon injur'd , 1s clear by this AQ, but becauſe this AQ allow'd 

only Sheriffs to purſue without conſent of the party 3 therefore this 

is extended to all caſes, in favours of the King, A& 76, Par. 11, 


Ja... 


His A& is abrogated by the Union of both Nations, but ACT. 
argumento hujus legis, the taking Protections from, or afſur. -141. 
ance with anyEnemie of the State is Treaſon,and it may be alleadg'd 
that aſſuring Merchant Goods, or Ships by Hellanders when we'had 
War with them, vvas Treaſon by this At, and by the Common 
Law; for this 1s a correſponding vvith Enemies, | 


Thief novv by the Regulations muſt be purſu'd -upon 15, ACT 
days only, as all MalefacQors. 142. 


Ide At 50. Parl. 7. Ja.3. & 4G 107. Parl, 7,Ja. 6.andſuach 4 C T 
as fai)zic to bring in Bullion are puniſhed, 4& 521. Parl, 7. 143. 
Fa. 3. & Ad 65. Parh 8. And all is novv innovated by the Ac 
37. Parl. 1. Ch 2d. 


sf Ho Bell rung in Fdinbrygh, at 9. at night, conform to this AR, 4c T 
till it was ordain'd to ring at 10. ( as it does ) which being | 44s 


Chancellour, it is therefore call'd the Lady's Bell. From her alſo 
the Steps leading to St. Gzles Church are call'd the Ladies Steps. 


Y this AR, the Law is to be holden where the Treſpaſs is 4 
done, which) is moſt juſt 3 becauſe, by puntſhing Crymesup- 145» 
on the Place, the Scandal there given is taken off by a proporti- 
onal terror. 2, The Friends of the Party injur'd, ate thereby 
better repaired. 3. Probation is more eaſy got, and Aſlyſers upon 
the Place-are readier to do Juſtice, as knowing better the mat- 
ter of Fatt, Vid. Stat Will. Reg.c.18. And is conform to the Civil 
Law , l: 3. ff. in prin. de Re milit: & tot: tit, C, ubs de crimine 
agi oportct ; and that this was the old Law of Nations, is clear | 
by 2aint. Curt, 


TY carriersof Gold and Silver, ( except in ſo far as is neceſſary A C T 
for Spending ) infers alſo the eſcheat of the Carriers other 146. 
Moveablcs, AR 69. Parl. 9. 2, OM. But the falling of their PF. 
Eſcheat was but 5. 1b, after that A&, and is now in Deſuetude, 

ſo that the words under the pain of Eſcheat is to be interpreted of 
Eſcheating the Money ſo carry'd allanerly. 


I 2 ' K. Jauzs I]. 


Parliament |. 


_— —_—_—_— Mn on 
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* 


& HIS isnot an AQ, buta Decla- 4 (+ 
4 ration concerning the Fidelity , 
Sworn by the Parliament, to *©* 
their young King ; and I find 
no ſuch Declraation , or ac- 
knowledgement in afi other 
Parliament of any other King - 
So this is rather ſet down as. a 
Narration , than as an Aq-of 
Parliament; *_ For it mentions 
not Biſhops, and it expreſſes 
EO 7 | - conſent of al. the Free-hol- 
_— ——_——_——— ——— der, - _—F 


sf © His is the firſt Revocation that 1 find mide by any of our Kings, 4acT 
and here Diſpoſitions made by the King of Moveables , is " 
Revocked, and though no mention be made of Moveables, in ** 
latter Revocations z Since a King who is Minor , Diſponing 
Moveables without an onerous Cauſe, may Revock theme 

2lz,1It isobfervable that the King is (as his SubjeQs) Minortill 2t | 
years compleat,and that the Parliament 1s in place of Tutors to Him, 

3h, This Inventar is conform to the Civil Law, whereby the Tutor 
was oblig'd to make an Inventar of his Minors Eſtate, and which is 
made our Law,by the AF 2, Sefſ. 3, Parl. 2,Ch, 2. and to make anIn- 
ventar unto Dwpois, is to makeit according to weight 3 Dupois being n 
a French word, ſignifying Weight. | = 

45, That in this Act , rather the Parliament than the King Re- 
vocks, for the King was then minor ; but regularly the King's Re- 
vocation paſſes under His Privy Seal firſt, and then is Confirmed, 
and paſt by an AG of Parliament, Vid, 4& gth. Parl, 1, Ch. 1. 
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ACT 
Zo 


Obſervations upon the ſecond Parliament. 


But ſometimes it paſſes firſt by Proclamation , and then by AQ of 
Parliament, A& 51 Par, 4th Ja. 4th. And ſometimesby way of In- 
ſtrument, AF 70, Par. 6th Ja, 5th .” 


P——_ 
___—— — DE — — 


King Jaws the Second, Parl, 2, 


J only AR in this Parliament Warrands the Kings 


Lieutenent to force ſuch as ly under violent preſump- 
tions of '$pilling and Trouvling the Countrey, to 
find Caution ,, that the Countrey and the Kings Subjects 
ſh1ll be unha:m*d, which ſhews clearly , that the King may upon 
Preſumptions ( of which He is ſole Judge) oblige any of His Sub- 
jects to give Bond to live Peaceably, without which , the Govern 


ment could not Subſiſt. 


ACT 
4. 


ACT 
bY 


ACT 


This ' A& was occaſion'd by the great Outrages, committed by 
Arckibaid Earl of Dowglas, 1n the South, during the Kings Mino« 
IIty. 


— —_— FE det. th. FY 0; 


hens dh a 


King LaMES the Second, Parliament 3 


 W/ TD. Stat. Dav. 2d cap. 42. Concerning the Liberties of 
| the Haty-Kirk, _ | 


T Wo Juſtice Courts were to be held Yearly by the Juſtices, at 

Edinburgh and Pebles, c. 79. 2uon. Attach. and two Juſtice- 
airs are to be held yearly; the one upon the North-ſide of Forth, 
and the other upon the South-ſide of Forth, c. 30, Stat, Rob. 3d. 
And by The Scuttis Sea, is mean'd here, The Water of Forth, Se- 
exndo,, That part of this A& , which appoints Loras of Regality 
to hold Jaitice Courts twice a year, 1s now 1n Deſuetude. 


F 


B? this AQ, after word is ſent to the Council, that there is any 
Rebellion, Burning, &c. The King is to call the Sheriff, 
and ſee it Re-dreſt , and all the Barons oblige them to aſlit the 
King with their Perſons and Goods, as oft as it ſhall be ſeen need 
ful,, by Advice of His Council : From which, it 4s obſervable, 


That theKing needs not call a Parliament, to afliſt Himin a War 


but that the King and His Council, may call for Men and Maine 
tainance, in caſe of War, and this was very reaſonable, for Rebel- 
lion may be Invincible , before a Parliament be aſſembled , and 
Farliaments do often give little help, in caſe of Combination, if the 
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occalions of it be popular, as was too clearly diſcover'd in our late 


Rebellion. : | 
The reaſon why in the former A and this, the Advice of the 


| King's Council is till expreſt as neceffary, was, becauſe the 


King was then Minor, and His Perſon had been ſeveral times ſur. 
riz'd, 
n Tn all this Parliament, there is no mention made of the Authority 
of the Regent, as uſes to be when the King is Minor, but only 
the hail three Eſtates have Ordain'd, which I think proceeded from 
the Hatred , the Nobility had at that time to Alexander Living. 
ours who was then Regent. I find, that in the Ratification of 
the Aasof Parliament, called the black As, Folio 149. The Duke 
of Chattelrault then Governour, 1s plac'd before the Queen-Mother, 
then Regent. JE © 


King JAMES #be Second, Parliament 4. 


zz judicio, So that Excommunicate perſons cannot pur- 
ſue nor defends for the A& ſayes, T hat they ſhull not be 
heared nor anſwered in the Law of Fudgement ; and though 
the Word ( anſwered, ) would import only, that they cannot pur- 
ſue; yet the Word, ( fleared,)) Imports both Purſuing and De- 
fending 3 and the Words, Heared, nor, Anſwered, had been ſuper- 
fluous, if they had been to expreſs only the Purſuing. | 

This AR and the 4th AF 3d Par. Ja, 24. Were made upon the 
Earl of Crawfords Cruelty to Kennedy, Biſhop of Aberdene, 


| n——_— 


| King JAMES the Second, Parhkament 5: 


| ”= is the firſt time I find Art and Part mentioned in our 
aw, 


Nota: The time forbidden by Law for killing of Salmond + 


is, from the Feaſt of the Aſſumption,vis. the 13 of Auguſt to St. An. 
drews,whichis the 30 of Nov. A4& 34 Par. 2.4.1. And though the 
third Fault wasdeath by the 16 A## Par.xJa. r.Yet by this AG,thethird 
Fault is only puniſhable by loſs of Office. vid. A# 224 Par. 14 Ja.6. 


V | 
Bſerve that Excommunication takes away perſonam Sandi A C T 


7 


ACT 


8, 


þ ſpe” form of cauſing reſtore Goods Spuilzied now is. That the She- 4 C-T 
4 ritf,or any Judge diſcern, and upon this Decreet Letters of Horn-, 9, © 
Ing arc raifd, and the Defenders Denunced ; We find by this A&, 
that old Rule ofthe Canon La w, Opoliatus ante onmmia reitituendus, 
here Confirm'd, and the meaning of it is, That though the Spuil- 

$ K 2 Zier 
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3s Obſervations upon the ſixth Parliament 
zier haye a ſufficient and valid Right to what he.has Spuilzied, yet 
b-ing purſu'd , his Right will not defend him3 but he muſt firſtre- 
ſtore the Perſon Spuilzied to his Poſleſſion, for the Law will not 
allow any man to be his own Judge, and to Intromet at his own 
hand. 
Obſ. ſecundo, That of old, all Decreets were under the Kings 
Wax, that is to ſay, His Seal; and nl of late, and the laſt Inſtitu- 
tion ofthe 3eſhion, all Decreets, even of rhe Seſſion, were under the 


Quarter-S-al, 
"N Bſerve, That all Scotland 1s divided in Royalty and Repality. 


ACT The Royalty is that which was Judged by the Kings imme- , 


10. diat Judpes,. as Sheri _ the OW and clſe-where, call'd the 
Lords of the Royal, oo. 2: bs 4 


JT" Heſe who were Excommunicated, were denunced Rebels,and 
UCT Letters of Caption raiſed againſt them; and this Att, as to 
og explained, A& 53. Parl. 3.Ja. 6. Wherethelſe Letters are appointed 
to be raiſed by the Autho:ity of the Council, after 40. days are 
expired from the date of the Excommunication. 
Nota. This is the firſt A that ſpeaks of Appryzing of Lands, 
and 1t was done then at the Mercat Croſs, in the ſame way that 
Moveables were then,and are yet poyndable. 


Nota, 7 Hos puniſhment of ſuch as break the Peace, is left Arbi- 

ACT trary by this A, and by this Act, juſtices of the Peace 

12. are ordained ( Irenarche by the Civil Law, _ of which there are 
whole Titles in that Law. 


VE Sup. AG 3d. Parl. 1. Ja. 1. As alſo by this Ad, it is 

UCT -- clear, that Fortaultors for Rebellion were only to be led 

-. 13. betore the Farliament, for it is here faid, that they ſhall be puni- 
ſhed by the advice -of the Three Eſtates; but now open Rebels, 
ryſing in Armes, way be Tryed and torfaulted by the Juſtices, 
by the AG, 111h. Parl. 24, Ch, 2s 


i 
ACT His was Statuted before,as to Murder, C. 17.1. 34. R. M, by 
14. a Treſpaſſour Juſiified in this AF, is mean't a Perſon con- 
demned by Law or Jultice, and it is oft ſo mean't in all old 
Laws. | 


ACT | Here are now no Wardens in the Borders, but theſe affaires 


T5: miſſtioners for the Borders. 


LL Officers offending wilfully;: are to loſe their Offices for a 
maT - A Year,by this Act, > this AF is not the only punilkment,for 
if a Judge execut a man wilfully, he will die for it 3 anda Judge 
being partial, or refuſing to do Juſtice, is to be puniſhed Ri- 
gorouſly, Jz. 1. Parl. 2d, AG& 45. and if he be Faulty, or 
Negligent, he loſes his Office; if ut be Temporal for a Year; or 

h | | 50 


this point, 15 founded upon Fap. 6th, Stat. Rob. 3d. and is morefully 


are manadged by Commiſfions from the King, cad Come 


b: 


of King James the ſecond, 
is to be Suſpended from it, if it be Heretablez Ja. 2d. Parl. 14. 
AF. 76. wid. Ja. 3d, Par. 5.4G 27.09 Ja, 3d. Parl. 14. 4G, 105. 
And the puniſhment of Judges offending 1n their Offices, 1s now 
Arbitrary , ſuitable to the nature of the Offence, 


IF? 


Acks, which before this A& were only Perſonal Rights,and 4 C T 


were only valid againſt the granter; are by this A& ( for 
encouraging Tennents to improvetheir Rooms by Tacks, and for 
the ſecurity of Poor Labourers ). made Reall Rights, and defend 
againſt all Singular Succefſors, that 1s to ſay, the Buyer, or the 
Superior of Lyfrent Eſcheats, or Compryzers, or Donators to 
Baſtardies, or UItimns Heres ; but if the Land fall in the Superi- 
ors hands, through Ward, the Tack \leeps, and again at; 
the expiration of the Ward. Yid. o0bſ; on AZ 26.Parl. 34, Fa. 4th: 
and.they will defend againſt Donators to« Forfaultors, though the 
Tack be not confirmed, if it be Set for an ordinary Dutie, and 
without defign to prejudge the Fisk, as was found in the Caſe of 
General Da{Fiel contra the Tennents of Caldwall, 28. January, 


1674. For though the Rubrick ſayes , that 7he Buyer ſhall keep oy 


the Tacks, yet the Act bears, in whoſe hands ſoever they come; and 
as no Tacks-men craved ever a Confirmation to Defend againſt 
Forfaultingz Soit would ſhake louſe all poor Labourers Securities, 
if they were not Secure againſt ſuch delinquences; and might pro- 
bably prejudge much the Kings intereſt, by tempting them to fol. 
low their Maſter, if they knew that they behoved to be Forfault- 


ed by his Crime. This Deciſion agrees with Craig, pag, 206, 


and a Decifion 1570. Hume of Handerſionn 3 But the Council 


_ did juſtly think, that this Deciſion could not defend the Tacks- 


man of a Caſtle from giving it up tothe KI NG, fince Fortalices 
are not made for labouring the ground, and theretoreallo Summar 
Warnings are allowed from them on fix days. 


Though this A& be only conceived if favours of Labourcrs. - 


of the Ground, yet it is extended ſo; as to defend all Tacks-men, 
whether of Tenements within Town, ( though the Ad ſeems only 


to be made in favours of poor Labourers of the Ground ), or of . 


Caſualitiesz ſuch as Salmond-fiſhing,, Coal-heughs, Coal-work; 
&c.and generally it extends to all Tacks,but not to Rentals,fortheſe 
are Tacks for Graſſumes and Entries,and fo for ſmall Duties ; pro- 
vyding alwayes theſe Tacks be cled with Poſſeſſion, for Poſſcion 
1s the ſame thing to Tacks, That Seafines are to Alienations, and 
of old ſome Tacks had-Scafines,or Inſtruments of Poſleflion , but 
Neither was neceſſary, nor is now uſual, but Poſſeſſion is fo far 
neceſſary, that the laſtTack; with the firſt Poſſeſſion is preferred 
and the reaſon why they uſed Seafins then, being to make the 


. Tack Reall, and to defend againſt Singular Succeſfbrs; this was 


no more uſed after this AR of Parliament, by which Poſleſlion 
makes a Tack a Reall-Right, but a Tack is pretetred to an Appry- 
zmg, though the Appryzing was led before the Tack was cloathed 


with Poſſeſſion, ſince the Lands were Denunced after the Date of 


the Tack, March, 1628. | 
L fiace 


3% 
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Obſervations upon the ſrxth Parliament 


Since Tacks are only declared valid againſt Singular Succeſſors, 
by this A&3 Therefore Obligations not to remove a Ten- 
nent, will not be faſtained againſt a Singular Succeſſor, albeit it 
be expreſt in the Tack, though that as a Perſonal Obligment be 
valid againſt the Setter;and his Heirs; For if this were ſuſtained,the 
Buyer would be thereby debarred from ufing and improving his 
Propettie, as he thought fit, contra naturam dominij ; And that it 
is not of the nature of a Tack, is clear from this, becauſe Tacks 
muſt have a certain iſh, which this has not, though the Obligati- 

- on ſhould bear not to remove till Money Lent at the Setting of 
the Tack were payed, I5. June I 664. Thomſon contra Reid, and 
+ for the ſame reaſon, a Tack ſet to one during his Lifetime, with 
expreſs proviſion to receive the Tacks. mans Heirs as kindly Ten- 
nents, for payment of the accuſtomed Tack-dutie , will not be | 
valid againſt a Singular Succeſſor, as wanting a certain iſh; al. # 
beit the Tacks-men offer to reſtriftthe Tack to the Life of.an Heiy I% 
allenarly, 2. March,1626,4nd a Tack ſet from 5.: Years to 5:years. 
upon payment of the old Dutie, was not ſuſtained againſt a Sing- 
ular Succeſſor, 26, July, 1631. But Tacks are valid, though they 
bear no ſpecial time of Entrie , ſince the preſent time is in the 
ConſtruRion of Law preſumed to be the time of Entrie in that 
Caſe, 4. December,1629, Asalſo ſince a Tack muſt have a certain 
Tack-Dutie.,as well asa certain iſh; Therefore, where theTack con: 
tains not a certain Tack-dutie it is not valid againſt a Singular 
Succeſlor, and thus a Tack bearing, that a Tacks-man ſhould 
retain the Annualrent of 600. merks, for the Tack-dutje 
would not have been valid againft a Singular Succeſſor, be- 
cauſe, in that caſe, there would nothing have been payable 
to the Singular Succeſſor , yet if the leaſt ſaperplus had remained 
over ,the payment. of the Annualrent, though it had not exceeded 
one pennie, the Tack would have'been valid, becauſe there would 
have been in that caſe a Tack-dutie, 15th June, 1664. Thomſon 
contra Reid 3 and for the ſame reaſon, a diſcharge of the 
Tack-dutie before hand, though for an onerous cauſe ; and though 
the diſcharge _— the bodie of the Tack , will not Defend a- 
gainſt a Singular Succeſſor 3 and this very Statute bears, thattheſe 
Tacks ſhall be valid to the Tennent for ſicklike Mai!l as they 
took them, for 31, Farnary, 1627, Roſs contra Blair 3 and there- 
fore it being controverted whether a Tack ſet to a Creditor wheres 
in he was to have Retention of the Tack-dutie , aye and till he 
were payed, and relieved of the Sums due to him, ſhould be ſuſ- 
tained againſt a Singular Succeſſor, it was found, 11th. December, 
167I. Currie contra Oliphant , that the Tack was to be ſuſtained, 
becauſe the Retention was to be allowed, by an expreſſe Clauſe 
in the Bodie of the Tack it ſelf, and not by a Paper a part, and 
becauſe theTackſ-man was to pay a dozon of Hens,and another of 
Capons by and attour the Sums that he was to retain, and wasto 
relieve the Setter of the publick Burdens, which was'to be in place 
of a Tack-qdutie 3 but though this may hold where the Tack bears 


the 
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- 


of Ring James the ſecond. 39 
the Sums expreſly, whereof the Tackſ-man is to have Retention ; 
yet it were very dangerous to allow Tacks bearing only in gene- 
ral; that the Tackſ-man ſhould retain his Tack-dutie till he were 
payed, and Relieved of what Sums were due to him, and for which 
he ſtood engaged 3 and if this were allowed, no Singular Suc- 

i ceſſor could know even by ProduRion of the Tack whether there 
were any ſuperplus due, which might be in place of a Tack-dutie, 
and it cannot be denyed, but that the firſt deſign of this Statute, 
was to continue Tacks, the Tackſ-man paying the true Dutie, and 
therefore this A& ſayes; T hey ſhall be valid for ficklike Mail as 

they took them for, and Craig pag. 205. fayes, ,, $7 afſedatio {ada 

»fuerit,nec certam contineat mercedem,non valet exjure@ſt eadem merces 
» a[ſ1gnata ſit calono,aſſedatio nos valet; And therefore aTack for 36, lib. 
of Dutie, bearing, I hat the Tackſ-man ſhould retaine theFTack-dutic 
for Reparations, was not ſuſtained,in fo far as concerned theR eparati- 
ons , though rhe Reparations were necellary, nor is there any ta- 
cite Hypothetick in our Law tor Keparations,. as in the Civil Law; 
but if the SingularSucceſſor had known of ſuchaClauſe,in the Tack, 
theLords inclined to think that the ſame had been obligator againſt 
himz and yet a Singular Succeſſor isnot obliged to confider a prior 
Seaſine, except 1t be Regiſtrated, or a prior Diſpoſition, nor .any 
Aſſigney a prior Aſfignation 5. February 1680. Rae contra Finlaſorn; 

By the Civil Law, Tacks were not valid againſt Singular Suc- 
ceſſars, l. 9.C. de locato, but the Law of Hol/and agrees with this 

Statute, Neolſtad: decis: 30. 


* 2 A& was thought to have been in Deſuetude, till it reviv- 4 C T 
| ed by a Deciſion , Feb, 1666. Lord Lee contra Mark 18, 
Porthonſe , but it is yet fo to be underſtood; as that the Land et in 
Tack, muſt be valued according to what it was worth when the 
Land was Wodſet; for if the Land be improved by the Wodf(etter, 
it were unjuſt, that the Wodletter ſhould loſe thereby, and there- 
fore a Wodfſetter improving Land , will not loſe his Tack, though 
the Land become worth more than twice the Tack-dutie,and though 
it would ſeem,that there is a contradition in this A becauſe it ſayes 
in the firſt Part,That if any man has Wodſet Lands,and ſyne takesthen 
for long time after the Land bequit out, for half Mail, or near there- 
by,that theſe Tacks ſhall not be keeped, but if they beſet for the very Mail, 
or near thereby; yet the anſwer 1s, that this Law was fo worded, 
to ſhow that the Parliament defign.d; that Tacks after Wodlſet 
ſhould not be keeped after Wodſets are Redeemed, except they 
be ſet for a Tack-dutie, ſomewhat proportionable to the worth of 
Land; and becauſe this could not preciſely be determined, there- 
fore by comparing theſe two expreſſions ; It is clear, that ſuch 
Tacks aftterWodſets are to be ſuſtained if they be let for more than 
_ half of the Real-dutie, though they be not for the full 
utie, 


L 3 _— 


x 


420 


Obſervations upon the ſixth Parliament 


This A& is in effe&t , bur an exception from the former A&R, 
which having appointed all Tacks to be valid againſt ſingular Suc- 
ceſlors, This A& begins, But if Lands be Wodſet, and the Heretor 

| Granter of the Wodſet be obliged to grant long Tacks for an unconſide- 
rable Duty, afier the Lands are Redeemed, theſe Tacks ſhall not be kept. 

: and therefore it may be argued,that this A& ſhould only defend againſt 
the Setter, but not againſt ſingular Succeſfors, becauſe the precesding 
Ae , from which it is an exception,. was only conceiv'd to ſecure 
againſt ſingular Succeſſors, But to this it is anſwer'd, that the for- 
mer A needed notſecure againſt the Granters, for they were ever, _ 
and ſtill are Sufficient againſt thems and this AF runs not againſt 
ſingular Succeſſors, but in general, declares ſuch Tacks null, as Exor- 
bitant and Uſurary, and ſo ſhould be null againſt all ; but if there 
be a valuable conſideration to clear, that they are not Forc'd and 
Exorbitant, they will be ſuſtain'd, as in the caſe , Polwart contra 
Hnme , \January 21. 1662, where it was found, that a Tack 
for a Dewty, far within the worth , to be granted after Re- 
demption , was valid, becauſe it was by one Brother v0 ano- 

-ther , who might haye given it for a Patrimony, and the Bro: 
ther who got the Wodſet , was excluded by a Liferenter thirty 
fix years: | 


Thir Tacks who are to begin after the Redemption of Lands 
Wodfſet, are valid againſt ſingular Succeffors, though they be not _ 
cloathed with Poſſeſſion , prior to the ſingular Succefſors Right, | 
becauſe they are a part of the Reverlion, and not becauſe they could - | 
not begin till the Lands were Redeem'd ; for if that were a good 
reaſon, then a Tack whereof, the Entry ts deferr'd , for ſeveral 
years, ſhould bevalid againſt.the ſingular Succeſſor , who had got 
a Diſpoſition of the Lands , long after the ſetting of the Tack, 
though before the Tack was cloathed with Poſſeſtion, which is not 
true; andifit were true, fince Tacks arenot to be regiſtrated, no 
man ſhould know with-what Tacks Lands are burdened, for thiscan 
beknown no otherwiſe but by Poſſeſſion. 


Theſe Tacks which are to follow Redemption, arevalid , though 
they benot contained in the Wodlet , if they be of the ſame Date 
with the Wodſet and Reverſion, as Hadingioun Obſerves ; but in 
this caſe it may be doubted, whether theſe Tacks ought not to be 
Regiſtrated,fince all ecks to Reverſion are to be Regiltrated,orelfe 
how can a ſingular Succefſor know them; and yet it is otherwiſe in 
Tacks, which are to follow Redemption of Annualrents, for asan 
Annualrent isdifferentfrom the Land, it being but a Servitude upon 
the Land, ſo the Poſſeſſion of the one cannot in Law be conſtructed 
to be the Poſſeſſion ofthe other, 
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of King Iames the ſecond. ar 
Id. Stat. 2d Rob. 1. c, 12. But now Spuilzies are purſivd yo 
before the Lords or Sheriffs, as other Civil Ations. There 
are many. ſevere Ads in this Kings Parliaments againſt Spuilzies, 
becauſe there were many then committed by the Doxglaſſes and 
others. | 


Einzied Fools, and Bards, and Sornars, and ſuch like Runners, 4 © T 

are by this Ac to be Impriſon'd , and have their Ears nailed ,,, 
to the Trone for the firſt Fault, and tro be Hang'd for the next 
and ſuch as feinzie themſelves to be Dumb, are puniſhable by the 
general words of this A&, or others ſuch like Runners,. But it 
may be doubted, if ſuch puniſhments inter'd argumerto legis , can 
be extended beyond an arbitrary puniſhment ; and yet the fein-. 
zing ones ſelf Dumb, thercby todraw Money from the people, 1s 


ſpecies falſe. 


fe buying and keeping of Vicual to a Dearth,' is a Crimein 4CT- 
all Nations, and is punith'd with us, as Regratirg; by this 42, 
Act it is puniſhed as Uſury, and by Eſcheating the Victual :- and : 
yet this puniſhment has never been practis'd, but the ordinary courſe 

to prevent this Crime is, that either the ſecret Council ſets prites, 

in caſes of foreſeen Dearth, or elſe the Magiſtrates uſe in their re- 


 ſpeftive Towns, to cauſe break open the Doors where ſuch Vicu- 


al is kept, and ſell it at convenient prices, which is Warranted by 
the 29 Ad 4 Parl, Ja. 5. Vid. crim. prad. tit, Foreſtallers, 


He eſcheating, of old Cornsſtacks , that are kept longer than 4 CT 
Zuil, was found to be in Deſuetude , at the Juſtice-air in 23, 


Jedburgh, 1669. and the firſt part of the Act, ordaining all Vicu- 


al bought by private perſons, more than will-enteftain their Fami. 
lies for that Cropt , toi'be therefore Eſcheat , is alfo'iin Deſactude, 
this was. puniſh'd inthe Civil Law, per. l. Jul. de annonz, and is piu- 
niſh'd tanquam crimen extraordinariunn.6, ff.de extraor: crim:and ſuch 
as are guilty of-it, were called Dardanarij, ot revenditores, Tholofs 


cap: 135. mum. 10: 
Ne only ſuch as keep out their Houſes upon publick accounts 4 C T 
| are puniſhable as Traitors, but even theſe who keep out their. 24s 

Houſcs for private Quarrels, if they be Charged by Letters fronithe 
Counci], to render them as uſe is by Heraulds, they are alſo puniſh= 

able as Traitors, in caſe of contempt ; but if theſe, who: keep out 

their Houſes upon priyate Feids , do thereafter yield them , the 
keeping them out is only puniſhable arbitrarly, and not as Treaſon; 

not only. are ſuch as Keep*out their Houſes immediatly againſt the  - 
King, executed as Traitors , as we ſee in Robert Stewart's caſe, 

who was EXecutedJazuary 5. 1615, Butſach as hound them outto 

keep their Houſes, are Executed as Traitors3 and thus the Earl of 
Orkyay was Executed, for hounding 'out his Son, February 1. 1615. 
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Obſervations upon the fexth Parſjament 
Though hounding out be not expreſt in this Act, for hounding out | 
is {till Art and Part; But the Juſtices refuſed , Febrnary 2. 1674. 
Tn Aſſints Caſe, to ſuftain the Gariſoning of A[ſmts Houſe , tO in- 
fer Treaſon , except it was Gariſoned after the Publicarion of rhe 
Letters of Fire and- Sword », and that the Garifoning of it before, 
did only infer Deforcement, it being commanded to yield by the 
Sheriff, in the Kings Name By which it ſceme, that Garifoning 
Houſes, to defend againft Execution of the Law, infers not Trea- 
ſon, except it be done, enher upon a publick account, or after 


raiſing and publiſhing Letters of Fire and Sword, 2do, Some ar- 


gue from AQ, that fince the aſlailing of Poutes, where the Kings 
Perfon 1s, ſhall be repute Treaſon , if it be done without conſent 
of the three Eſtates, that therefore it is lawful to affault Houſes, or 
riſe in Arms , with conſent of the three Eftates ; Bur this is a 
great miſtake , for no oppoſition to, or Invading ofthe King, can 
be juſtified by a Warrand from the three Eſtates; and the meaning 
of this Acts, That though it be pretended, that the King is Priſon- 
er in any Caſtle, it is not lawful for any private perſon , upon that 
pretext, to raiſe Armies and Invade that place, without authority 


. of Parliamentz Foritis dangerous to make private perſons Judges 


Mm fuch conſiderable Cafes. And the ryfing in Arms, or defending 
Caſtles, on what pretext ſoever, 1s declai*d Treaſon by the 5 A& 
1 Par, Ch. 2. The occaſion of this At was, becaufe this King had 
been twice kept in Caftles-in His Minority, once by the Chancel- # 
four Sir William Creighton , and thereafter by Sir Alexander Livirg- | 
ſton, Governonr 3 and*at both times endeavours were uſ:dtobeſiege | 


. . the Caſtles of Edirburgh and Stzrling, where he then was, Yd. obſer. 
.. on'5 A# 1 Per, Cb. 2. | 


ACT : 
25, 


ACT 


27. 


DY this A& , Regalities returning tothe King in Property, wiz 
either by Sale-or Forefalture { for the Kings property isnever* 


 erectedin a Regdlity , butin a Stewartry ) ſhall be judg'd by the þ 


Sheriffs, and the ordinary Judges 3 and ordinarly when Regali- 
ties return to the King, they are expreſly ſuppreſt, and .Ere&ed of © 
new in Stewartries, . asOrkeay, AGF 13 HPar,a Ch. 7 

Objer. That regalariter, theſe who dwell in Regalines are not ſub- # 
zeCt to the Sheriff, wid. AG 43 Par. 11 Ja. 2. And Erections of Re- 
oalitics do ,ordinarly bear 4 power to Kepleage, 4 . © 


8 a meaning of this Adis, That the Juſtice Clerk ſhall not re- $ 
veal who raiſes Summpnds, or* obtains Warrands for appze- i# 
hending Malefactors, &c. Leaſt. alſo the MalefaQors, or Defen- -# 


ders eſcape, before they be cited or apprehended 3 as allo, that 
' when any man is Delatcd for one Cryme, the Juſtice-Clerk change 


got the purſuits and-raiſe it for another Cryme, and whereas it is 


Taid, That zt ſhall 0t be lawful to him to tranſlate ſuch Aftions, ex- 
"Cept it be for the better to the King; the meaning is, that if the In-. 


former ignorantly Inform in a great Cryme, as if it were a ſtall - 
Cryme, as if he ſhould Inform. only that to be a Ryot, which 1s 

Treaſon, the Juſtice-Clerk may raiſe the Purſuite as for Treaſofh. 
| ; It 


\ 


of King James the ſecond. 

It is clear, that fince by this Att thename of rhe giver up of Ditty 
-1 the Porteons Rolistobe conceal'd (which isdone-for encouraging 
Perſons to.delate) thar there fore Treaſon ſhould not be giyen up'in a 
Porteons Roll, or elſe the pexa talioms1s loſt, nor do T remember, 
that Treaſon was taken up of old ſp, and if this were allow'd, dif 


contented Tennents, or Servants knowing they were {ccure againſt 
zalion.might be induc'd cafily to deſtroy their Maſters. 


Ty His A& appoints the Strickers of falſe -Coyn ro be puniſhed ACT 
as Law will, and by the A&, 124, Part. 7th, Ja. 5. It is 28, 

ordained, That they who falkfy Money, or connterfits the Kings 

Irons ſhall be puniſhed according to the old Law , and yet 1 find 

no Law before that time, ſpecifying the puniſhment in general 3 

Far 'the 41. A& Parl..5. Ja, 3. puniſhes only with Death, the 
Hame-bringers of Black-money ,” Thar is to fay., Copper-money 

and by the A# 70. Parl. 9. 2. M. The Homes»bringers of the 

falſe Coyn ſhould be dclated, and the Delaters isto have the half 

of all his Goods Moveable, and immoveable, but though the puni- 
ſhment of Treaſon be not ſpecified 1n any expreſs A& ; yet it ap- 
pears, that .it infers Fortaulture, for <lſe the Revealer could not 
have the half-of:the Offenders Goods tmmoveable, and I find one 
Drummond burnt for Falſe Money forging, the 27. Nozember,1601, 

And his Brother Patrick Murray burnt alſo, for Art and Part, red _ 
counſel and concealing the Treaſonable Forging , Cojning , and Out. 
putting of falſe eMoney, and the Sentences upon Falſe Coyn, 
bear ordinarily Forfaleare. vid. ſupra A& 49. Park. 3; Ja. 1. 

But it were expedient to make an expreſs Actinthiscale, | 


His A& is now in' Deſnetude; and it was ſounded upon the 4 cT 

11ſſrein poſſeſſunem per primum &- ſecundum decretum, ſto much 29% 
Treated off in the Crvil Law 3 bur in place of all theſe are come 
our Compryzings', and Adjudications, whereby, if the Debitor 
pay Not, the Creditor Compryſes, ard is put in Poſicfſion, and if 
he Redeem not within the Lega), then the Land belongs abſolat, 
ly to the Creditor without Redemprion, a : 


—— 


King TaMEsS the ſecond, Parliament 7. 


| Y this At, The Home-bringing of Poyſon is diſcharged, 4 C T 
| under the Pam of Treafon ; and yet I find none punit 3O. 
pF as. Traitors upon this, and Fohn Dick, in Az70 1649. For 

poytoning tis. Brother and Sifter, ' is only executed, but not Fors = | \ 
faulted, but { believe he has had no Lands to Forfaultz nor do [ af 

ſee how, a Judge can proceed. leſs ſeverely in this cafe , than the 
Law appointsz eſpecially, ſeing the AC is fo expreſs , that this 
ſhall remain as ar aye lafting Statute. 'And the reaſon why the Law 
1s ſeverer againſt Poifoning than Murders is, becauſe no man can 
ed M 3 ; de- 


AS 
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defend himſelf againſt Poiſon and Poiſon, uſes never to be given, 


| but by perſons who have ſome Truſt, and fo is Murder under 


Truſt, which is likewiſe Treaſon by- our Law, and yet it was only 
puniſh'd Capitally by the Civil Law,/. x. F. 1. #. ad L. Cornel. de ſi- 
car. Though this Ac diſcharges the bringing home of any Poiſon, 
for any. manner of uſe,; Yet Apothecaries are allow'd to bring 1t 
home, for their Medecines , and this is likewiſe allow'd by the 
Common Law , and Doctors 3 and: there 1s a venenum bonum, as 
well as alum; and though buying and in-bringing of Poiſon, be 
declared Treaſon by this Alt, though it be not given 3 yet by 
the Opinion of the Doftors, it 1s only puniſhable in that cafe, pers 
extraordinaria Gothofred: $. venenum. num. 21, * ; 


mis AQ againſt Strangers bringing home Poiſon, [has not been 
obſerv'd amongſt us, and it is hard to puniſh Strangers for 
a Law that they arenot oblig'd to know 3 and it appears they can< 
not be lyable, except they be advertiſed by ſome Magiſtrate, that 
there is ſuch a Law ; and that therefore they ſhould carry back 
theſe Commodities; and yet ifa Stranger ſhould aCtually give Poi- 
ſon, he would bepuniſhable, though no ſuch A@ as this had been 
made, fince every. man is oblig'd to know, that it is unlawful to 
give Poiſon. 


) os 


fl 


King JAMES the ſecond, Parliament 8. 


g 
Ither it is provided that Wodſet Lands ſhall be Redeem'd 

for payment of ordinary Money:.of.Stotland , and then it 

muſt be paid according to the rate the Money gives at the 
time,when the Redemption was uſ{g, .and notaccording to 

the rate it gave at the time when the Wodſet was granted ; as for 


inſtance , if Lands be Wodſet for ten thouſand pounds, and theres 


after the Money be cry*d up, fo that the Pollar that was fifty ſix 


ſhilling, is to-give a Crown; or a Shilling is to give a Merk 3 in 
that caſe, the ten thouſand Pounds.isto be Confignd , according 
to the rate as the Money-gave, though the Wodlſetter pay'd moe 
Dollars and Shillings, than he is to get back: This holds Not on- 
ly in Redemption, by vertue of this A&,' but in all payments, as 
is clear by A@&- 19 Par. 2 Ja. 3. and AG 68 Par. 8 Ja. 3. Eutif 
the Money to be Conlign'd , be tailzied Money ( that is to ſay, 


a ſpecifick kind-of Money, from the Word Talis ). as for nd 


five thouſand Merks in_ Roſe-nobles , ; or; the like ſpecifick kind 
Money , then if ſo much, Money: cannot be had of:that kind in 


ſpecie, it may be pay'd in- as much of the preſent current Coyn, : as - 


will anſwer to that kind of Money, being of the ſamervalue as the' 
Gold and Silver. ſpecifi'd. in the-faid Reverſion,, conform to- the 
Common Law , which the: Lords jnterpret' to. be payment, ac« 


Was 


cording to the price , , and value that: the ſaid _tailzzed Money: 


$01 


yu wW'n £02 51 ww i 0 wo 


my a 


of King James the ſecond, | 


was worth , the time of granting the Obligation , March 3Þ 
162.3, I 


Cn ARTIE: 


' King Fawss the ſecond, Parliament 9 , 
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His A& diſcharging the keeping of old Stacks of Com; A C T 
and the next Act diſcharging the Girnaling of Corn, ſeem 37, 3g, 


to have been Temporary, and the Juſtices have refuſ'd to 
' ſuſtain Dittay upon cither. | 


His A& diſcharging the keeping up. of more Vicual than will 4 C T 


ſerve a mans Family for a Quarter of a Year, and that they 
ſha)l preſent the ſuperplus to the Mercat within nine Dayes, ſeems 


likewiſe to have been but Temporary, becauſe of the ſcarcity that 


then was; and at any time of ſcarcity, the Magiſtrates of any Burgh 
Royal are in uſe, and may lawfully ( as ſome think ) break up 
the Doors of Victual-houſes, within Burgh, and ordain the Vicual 


. to be fold at competent rates3 if the Merchants be either unwilling, 


or abſent; but it the Privy Council be fitting, it is ſafer to make ap- 


plication to them, | 


_—_ 


King Jawss the ſecond, Parliament 11: 


A Ber. 10. This is the firſt formal A& of Annexation, and 


| Hleretage,or Frank-tenement, without conſent of Parliament; 


yet this extends to long Tacks; for it is not lawful to ſet even 


long Tacks of the annex'd, Property, and if it were, then the de. 
fign of Annexation , might eaſily. be eluded, and the Crown'im- 
poveriſh'd. | 

Albeit this A& declares it lawful to the King , to intromet with 
any of the annex'd Property, without Proceſs of Law, and by the 
203 AdF Par, 14 Ja.6. Such as had, or ſhould intromet for the future, 
by the Kings Command, with annex'd Property , are ſecur'd: Yet by 


though it bear only, That it ſhall zot be lawful to the - 
King to Analzie any part of His annexed Property in Fee, 


39- 


our preſent Cuſtom, the King uſes to Reduce ſuch Rights, and 


not tomtromet with them brev? ran. : 
Obſer, .29, That becauſe this A& bears, That the annex'd Pro- 

perty cannot be Diſſolu'd, except by Deliverance , and_Decreet 'of the 

whole Parliament , and for great ſeand and reaſonable Cauſes of the 


Realm ; Therefore a Diſſolution contain'd in a Confirmation of 


the annex'd Property , after it is Diſpon'd, is not ſufficient , but is 

Reduceable, ſince Diſſolutions ſhould be ſpecially Read and Con- 

ſidered: Whereas, Confirmations and Ratifications, paſsin courſe 

without Obſervation: Likeas, Diſpoſition of the annex'd Proper- 
Ne. : 


ts 
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ty, made before theDiſlolntion, are declar'd null by the 236 AG 15 
Par, Ja. 6.This was ſo decided, February 25. 1669. The King's Advor 
cat contra the Earl of Mortourn; and by the 13 4G 2 Par. Ch.2, That 
Decreert bearing this Interpretation-of all former Annexations is Ra- 


! tified, and itis appointed, That Orknay ſhall not be Diffolsd without 


the Advice of the whole Parliament , and for great and weighty Cauſes, 
relating to the publick intereſt of the whole Kingdom, to be confi- 


 dered before the Diſpoſition, leaſt by a previous Diſpoſition, the 


Parliament ſhould be pre-determined in their deliberation -z and 
therefore it would appear, that wherethere is a Diſpoſition grant- 
ed before Diſſolution 3 not only 1s that Diſſolucion null, as being 
filius ante patrem; fo that it could not make the precceding Diſpo- 
ſition to Convaleſce, even from the date of the Diffolution : But 
that a poſterior Diſpoſition, relating to that Diſſolution, would be 
null, ſince by the firſt Diſpoſition , the Parliament is once pre«de- 
termined in the Deliberation 3 and therefore it would be fit, that 


fach Diſſolutions ſhould expreſly bear this difhculty, and diſpenſe 


therewith, per expreſmm, | | 
Itis here alſo fit to obſerve , that Diſpoſitions of Rights, made 


of annex'd Property, in the Kings Mmority , though Ratified in 
Parliament, and after the Kings Majority , are null ; albeit aty 
other Deed done by a Minor, in his minority, is valid, if Ratifid 
in Majority 5 For though it may be alleadg'd, that the reaſon of 
this Speciality is, becauſe Ratifications paſs in Courſe, and the 
Grounds are not conſidered, as ought to be in Annexations. Yet 
the true Reaſon of the '$peciality muſt be, that it is cafie to ob- 
tain Ratifications of ſuch null Rights 3 and therefore the Parlia- 


is pre-requiſit, and ought to preceeda lawful Diſpoſition of annex'd 
Property; And therefore, though the Ratification might ſupply the 
defef of the prior Diſpoſition, yer it cannot ſupply the nullity ariſing 
from the want of the former Diſſolution, Eh 

Obſer. 3% That when any Diſpoſitions are Reduc'd , the per- 


ſongwho took ſuch unlawful Diſpoſitions, mult reſtore the bygone 


Mails and Dewries from the very date of his Intromiſſion; tor his 


Right being contrary to an expreſs Law, he is not bone fidei poſie/- 
for nec facit fruus ſuos. And this Act bears, That the 1 akers ſhall 


w- 
he 
Vs 
Fes 
d Hrs 


| ment, to preclude all from ſecking them , has declar'd, That they | 
- ſhall not be valid when ohtain'd;, or elſe, becauſea lawful Diflolation © 


refound all Profits, for the time they had the Lands; fo that the Poſs _ : 


ſeſſor has neither the benefit of a poſſeſlory Judgement, though he 


has poſleſt ſeven years; nor ſhould ſuch Rights preſcrive, being 


null , and contrary to an expreſs Law , & quod non et alienabile 
09: eff preſcriptibile; nor doth the Poſleſlor facere fruiFus conſumptos 
ſues, not being bone fidei poſſeſor 3 and yet the Lords ſhunn'd tede- 
cern ſuch as had intrometted with the Rents of Orkzay, lyable in 
repetition of the bygone Mails and Dewties , when their Rights 
were Reduc'd upon this At, becaule it had not been in obſervance, 
as ſome Lords affirm'dz and there wasa moſt probable ground of Igs 
NOrance in that caſe. 

As 


2 of King Tames the ſecond. 


A S: the Wardens could not cognoſce upon theſe Crimes, which 

are call'd. The Points of the Crown 3 fo neither canthe Com- 
miſoners for the Borders, who are now come in their place, The 
meaning of the Exception made in this AF is, That tho the War- 
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ACT 
42. 


/ 


dens carnot generally cognoſce upon points of the Crown, #Trea-/a/ 


ſon, Fire-raiſing, /&-c. Yet they may , if ſuch a Tryal beneceſfary, 
for conſervation of the Truce : That is to ſay, if theſe Crimes be 
committed by Common Robbers upon the Borders, | 


Hough this A& diſcharge any Regalities to be granted other- 

| wiſe, than by Deliverance of Parliament 3 yet they are or- 
dinarly granted by Signatures under the Kings Hand , and a De- 
fence propon'd by the Vaſlals upon this A& , was repell'd by the 
Exchequer,1664.Aat the paſling ofa Signature, containing a new Ere- 
Qion: But I ſee not how this could be Repell'd by the. Lords of 
the Sefſion3 the At is ſg expreſs, and fo reaſonable z for the Erecti- 
on ofa Regality, makes a new Juſtzciar, who has very great power; 
and a Lord of Regality is Regalas , a little King, and takes off the 
People from an immediat dependence upon the King. Likeas, the' 
Lord of Regality gers Right by the EreC&tion, to the ſingle Eſcheats, 
which prejudgeth both King and People, and is expreily contrary 
to the AF 69. Par, 11 Ja. 6. Diſcharging the giving away the 
Kings Caſualitics 10 great, and they prejudge much the prior , and 
eſtabliſht Rights of Sheriffs, ſubjeG the people to moe Juriſdictions, 


and by multiplying Regiſters, diſtract and render uncertain all Buy- 


ers, and others who are oblig'd to know- the condition of their 


Debitors, and fo much is tke King. concern'd in EreGtions of 


ſuch Regalitics, that they are expreſly Revock'd, by all our Kings 


in their general Revocations. Though by this Act, it would ap- 


pear , that Regalities ought to be null, if they be not” originally 
granted in Parliament ; yet a poſterior Confirmation inParliament 1s 


. by our Deciſions found ſufficient , though it: may be alleadgd that 
'Confirmations paſs in courſe, without exat conſideration z where- 


as ſuch Regalities ought not to pals fo ſlightly , ſince they tſta- 
bliſh a ſummar Juriſdiction over the Lives of the Subjeas; and 
ſuch previous Grants do pre-derermine the Parliament in their free 
Voting 3 and therefore ſhould no more be regarded than they are in 


the caſe of annex'd Property,vid,»ot, on A& 41. Sypra.and on AF 94. 
Par. 6 Ja. 1, 


] Otwithſtanding of this AQ, ſeveral Sheriff-ſhips are granted 

in Fee ſince this AQ, and therefore are Reduceable; but it 

1s very obſervable, that though theſe two Prohibitions fell under 
the Parliaments confideration at once , yet the Parliament.diſ- 
charged only Regalities, without conſent of Parliament, but they 
diſcharged Heretable Offices ſimply , as tending for ever to fix the 
dependence of a whole Shire upon an Subje& :; whereas Regalities 
are only over a mans own Lands, or his Vaſſals; But Sheriff- 
N 2 | +. ſhips 
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ſhips are over other men, and wereit-not for this, it may ſeem that 
che firſt AR concerning Regalities, was unneceſſary, ſince this At 


would have ſerv'd for both , vid. obſerv. on the A&# 4 Parl, 18 
T7 6. | | 


MCT He Rubrick and Body of this A& being compar'd , makes 
4 5o Theft to be capital ; for the Rubrick bears, That Sornars 
ſhall be puniſhed by Death; and the AQ fayes, That Sornars ſhall be 
puniſhed as Thieves ;, therefore Thieves ſhould be puniſh'd Capitally,' 
but: we have no poſitive and ſpecifick Law for puniſhing Theft Ca- 


pitally, 
ACT Rdinary AQtions within Towns, are not Judged now by 
46. the Counſel of the Burgh , as this Act requires , but by the 
Baillies, 
ACT His A& , as to the Habit of Members of Parliament , is in, 
47s Deſuetude, for the Dukes, Earjs and Lords , wear all Scar- 


let Cloath, with Bars of Ermine 3 the Duke has five Bars , the 
Earl four , and the Lord three , and the. Burrows have no ſpecial 
| Habit. 

The Fore-ſpeakers for Coſt, here mention'd, and who are to have 
Green-habits, were the Advocats, who were allow'd to Plead be- 
fore the Parliament, and this Habit for them is in Deſuetade , for 
they Plead before the Parliament ; without any Gown, or ſpecial 
Habit. They are call'd Fore. ſpeakers for CoSF, becauſe they may 
ſpeak for Money; and Advocatsin our old Journal-Books, are (till 
call'd Prolocutors ,, or Fore-ſpeakers3 But Friends are alſo in 
the Journal-Books, call-d Prolocutors ; and therefore Advocats are 
here diſtinguiſh'd from them , by the words - Prolocutors for Coſt. 


King Janes the ſecond, Parl, 12. 


ACT # J meaning of this is, that Bone-fires {call'd here Bails ) 


48. be made at ſeveral places ,” to forwarn the people of the 
approach of the Enemy, this is here call'd Taikenings. 

ACT Hough where Treaſon is committed, the Committersare to be 

49. impriſon'd, and cannot be let out upon Caution, becauſe the 


Crime is not Bailable; yet where there 1s only a preſumption of 
Rebellion, though it may be violent, the party may be let out up- 
on Security, for elſe a perſon might be puniſh'd without probation 
for Impriſonment is a ſevere puniſhment. . Likeas, by the {ib. 4. R. 
M. cap. 1. num. 3,8, 9, &- 11. It is there ſaid, That he who is accuſd 

" of Treaſon , may be' let ont upon Caution , and if he want Cantion, he 
7s to be impriſon'd: And yet by this A@, it 1s appointed, that per- 
fons ſlander d, or ſuſpe& of Treaſon, ſhall remain in Firmance till they 
be try'd by an Aſſize, and this laſt is now in, uſe; But there _ 
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of King James the ſecond. 
ſtill ſome previous Tryal be taken, by Precognition and Examina- 
tion, before any man can be Impriſon'd., or his goods ſecur'd for 
Treaſon, it being moſt unjuſt to uſe ſuch ſeverities, without very 
good ground. | 


Becauſe this A of Parliament ſayes, That if perſons be ſlandered 
for Treaſon, they ſhall be tane, and their perſons warded therefore. Tt 
' was given as an Inſtruction by the Council to the Circuit Court 

1683. That ſuchascompear'd anddefir'd togoto the knowledge ofan 
Aſlize, might be Bail'd, and let out upon Caution becauſe this A& 
ſtruck only againſt ſuch as would not appear , but needed to be 
taken 5 - and yet this is not univerſally true, for if there be good 
grounds from a previous Tryal by two Witneſſes , to ſuſpect the 
perſon guilty, it 15not juſt to admit Caution, andthe true ſpeciali- 
ty upon which the Council founded that Refolution, was, becauſe 
above four thouſand were delated in that Porteous Roll for Treas 
ſon, and it was almoſt impoſſible to Impriſon all 


The Ads 50,51, 52,53 are abrogated bythe Union of Exglaxd, 
and fois the 563 butthough they be abrogated,yet the follow 
ing Obſervations may be made from them. | | 
Obſer. 10. From the Act 52. thatthe ſupplying the Scottiſh Towns, 
then under the Command of the Ezgh;ſh , 1s declar'd Treaſon, as is 
in general, the aſſiſting of all Enemies to the State, vid. Ja. 1 Par, 
I3 cap. 14. Ja, 2 Par. 12 AF 50, For though we have\no ſpeci- 
al Statute, declaring the aſſiſting of Enemies of the State to hb Treas 
ſon; Our Ads running generally againſt ſuchas affiſt declar'd Trai- 
tors, or aſſure with Ergliſh men in particular, yet it is Treaſon by 
the Common Law, h 3. f.ad 1. Jul. Maj, And fuch of our Nation 
as continued in the Dutch Service, during the War with Ho4ard,in 
anno 1665, were forfaulted as Traitors. 


By the ſecond part of this A&, it is declared Treaſon , for any 


' who ride with the Warden of the Marches, os any other Chif- 
tain, tO go away with any manner of Goods , lll they be thirded;. 


that is to fay , till they be divided : for one third, by the Law 
of the Borders, belongs to the King 3 - a ſecond third to the War- 
den, or Chiftain; and a third to the Apprehenders : For under- 
ſtanding whereof, it is fit to know, that Lands, when taken from 
Enemies, become the Kings, or the Common-wealths, by the 
Laws of all Nations, but Moveables by the Law of GOD, Dest. 


chap. 20. verſ, 14. Joſh. chap. 8, verſ; x, when taken , were divided 


equally amongſt the Takers : But ſometimes there wasa Diviſion, 
the one half falling to ſuch as Fought; the other, to theſe that 
ſtayed with the Baggage ; and a fiftieth part of their part , who 
F _ not, was dedicated to the LORD'; whereas one of five 
hundred was only Conſecrated out of their part who Fought, Num. 
31- verſe 50; At preſent Grotins diſtinQion , lib. 3. de jar. Bel. c. 
6, I1, 12. Is generally —_—— if Moveables be taken 


_ by 
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by a party led on by an Cflicer, who only knew the deſign, then 
the Souldiers get no ſhare , -but all falls to the publick ; but if the * 
Moveables be taken in Excurſions,or free Adventures, they belong to 
theTakers: And Yoet. c. 5.n. 19.de jure milit Sets down the ſeveral pro- 
portions , whereby Goods are divided amongſt a Party and Oth- 
cers in Holland ; where , if the Party exceed 50. the Captain gets 
a tenth , the Leiutenent a fifth , the Enſign a third, the Quarter- 
maſter a double portion , the Serjeant one and an half, and each 
Souldier a ſingle ſhare; but itill the Horſe get double of what is due 
to the Foot. | 


DY this At, which is-a continuation of the former, it 1s de- 

clared Capital, for any man to take from another, Goods, or 
Priſoners, which they are in Poſieſſion of 3 from which it is ob- 
ſervable inWar: that Poſſeſſion or Capture gives only right thus, 1»ſ2. 
de rer, divgPar.17. Itis ſaid, liem que ex hoſtibus capinniur ſtatin jure 
gentium capientinum fiunt; and therefore a Ship being pretended to bes 
long to the King , becauſe one of the Kings Friggots had beat the 


' Convoy that Guarded her, and was in purſuit ofanother, and had 


taken both her and this Ship , here controverted, if the Privateer 
had not interveen'd , anditbeing anſwer'd, that an actual Capture 
could only eſtabliſh the Property 3 and this Statute requir'd Poſleſ- 
fion. The Lords before anſwer, granted mutual-Probation, for try- 
ing whether this Ship could have eſcaped fromthe Friggot, ifthePri- 
vateer had not taken her. | 


Tf 1s Treaſon to raiſe a Fray wilfully in the Kings Hoſt , for this 
wilfully done ,” ſhews a Deſign to ruine the Army, and1I find 
that the Maſter of Forbes was Hang'd for raiſing a Fray in the Kings 
Hoſt at Jedbargh, July 14. 1537. The words without Cauſe , are 
added here , becauſe if a man doing his duty was the occaſion of 
raiſing a Fray , he ought not tobe puniſh'd, as if an Officer pu- 
niſhing a Mutineer , ſhould by that occaſion , raiſe a Fray ; this 
would not be puniſhable. By the Civil Law , ſuch as were Au. 


*thors of Sedition in an Army, ( for a Fray is properly Sedition ) 


were puniſh'd as Murderers, /. 3. $. 4. ff ad & Cornel, de ficariis; 
But if the Common-wealth was in danger , they were puniſh'd as 


_"Traitors,as inthis Statute,and in. i. fad 1.Jzl, Majeand they are eve. 


ry where now puniſh'd by Death, Sand. Deciſ. 165 tit .9, def. 12. 
wid. Voet, de jure milit, c, 4, num. 40, And if the Authors cannot 
be known all involv'd in the Guilt, are forc'd to caſt Lots, Yoer, 
zbidem, Sometimes alſo, if the Sedition was carried on , ſme gra- 


_ vl tumulin & intra vociferationem , the guilty were only Caſheir'd 


3. F. 20, ff, de re militi ; if the Tumult was raifd upon pri- 
vat picques or grounds ; but if it was raif'd upon prejudices againſt 
the Common-wealth, or Pfince, it was puniſh'd , even in that caſe, 


. and though no acual prejudice follow'd , as Treaſon , 4, . 1. ff, 


«d 1, Ful, Maj. 
_K, Jawuzs I I. 


bY of King James the ſecond. 


King Iams the ſecond Parliament 13, 


His puttiriy the Kingdom in a poſture of Defence , wasfor- 
merly ordain'd,Stat. Will. cap.. 23. Stat. 1. R. 1.cap. 27. But 


all theſe Ads are now in Deſuetude; andthe A concerning 

the Militia, 1s regularly come in their place 5 but yet the 
King may call for either, vid, obſerve on 4 Ad# 1 Par, Ja.1. By the Kings 
Letters, by Bazlis is mean't Letters to raiſe Fire or Takenings for ad- 
vertiling the Countrey; By Owt-hornes, is mean'd theſe who follow'd 
the Sheriffs,and whoſe O ffice it was to raiſe the Kings Horn,for warn- 
ing the Countrey to aſliſt the Kings O fhcers, 


His A& contains what is fit to be done in time of Peſtilence, 

and becauſe it was an Afﬀair to be Govern'd by Chriſtian 
Charity ; therefore the-Regulation of it was referr'd to the Cler- 
gy; and upon this account it is, that the A& ſays, TheClergy thinks, 
without ſpeaking of King or Parliament,it being ordinary inourAGs. 
of Parliament , to fet down the report , without drawing it into 
the formality of an AC of Parliament, and thus in the gr, and 92 
AFs, Parl. 13 Ja. 3. It is faid , The Lords thinks it expedient, by 
which word, Lords, muſt be interpreted Lords of Articles 


= was of old Diſtreſſes taken from ſuch as came to Fairs, 
that is to ſay, ſome thing was taken to be a Surety tor their 


good behaviour, and was deliver'd back at the end ofthe F alr, if the . 


Owners committed no wrong, during the Fair. 


His A& 1s only to be jnterpreted of the Fees due to the great 
Conſtable of Scotland, who is now the Earl of Errol, for he 
only can exact, during the time ot Parliament ; but yet that ExaQi- 
on by him at Fairs, in time of Parliament, is in Deſuetude; and 
other Conſtables have Fees, which they exaCt in time of Fairs, by 
ſpecial Infeftment, as the Conſtable of Dundee; and it is obſer- 
vable from this At , that.a long Cuſtom of exafting Fees and 
Cuſtoms from the people ; is not Warrantable , except either that 
old Cuſtom be founded upon an old and expreſs Infeftment, or 
warranted by an A& of Parliament. | 


— 
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King Jawes the ſecond, Parliament 14. 


Spuilzics of Fee, or Heretages, but that improper way of 
ſpeaking is, not now uſ'd, for the Diſpoſleſſing a man out 
of Heretage , is called Ejection and Ejeftions , are now 

2 pur* 


Co are here divided in Spuilzies of Moveables , and 


Pg 


Acr 


Te” 
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ACT 


Obſervations upon the fourteenth Parliament 


purſi'd before the Lords, as ordinary Attions, but not in the ſpe- 
ctal way here preſcribed. That Maxim of Spoliatus ante omnia 
reſtituendits , extends to Spuilzies , of both Moveables and 
Heretage. | 


A LL thoſe Forms of Proceſs are to be confider'd at the Inſtitution 
of the Seffion, by King James 5th, 

By this AR Appealsto King or Parliament, are utterly difcharg- 
ed; But the Queſtion is , whether only Appeals ſtopping executt- 
on, be hereby diſcharg'd : and it is alleadg'd, that Appeals were 
only diſcharg'd here, becauſe the Seſftion was then a Committee 
of Parliament , and there lyes no Appeals from the Parliament 3 
but 1t ſeems there is likewiſe no Appeals from the. Seſſion , as pre- 
ſently Conſtituted, becauſe they are inveſted in all the priviledges 
the former Seffion had, and that the 9g AF Parl. 6 Ja. 4. al- 
lowing Appeals, after this A muſt only be interpreted of Appeals 
from inferiour Judicatures 3 but even theſe are alſo in Deſuetude : 
Whether Proteſtations for remeid of Law, be allowable, notwith- 


ſtanding of this AR, was Debated in Ano 1674. and the King de-' 


termined by his Letter in Amo 1674. That they were not to be al- 
Iow'd to Adwocats , nor Parties, after the Lords of Seſſions Deciſions; 
albeit 1t was alleadg'd then, that by an A@ of Sederunt, in Ano 
1567. Proteitations for remeid of Law , were expreſly excepted in 
the Ad diſcharging Murmuration againit the Lords; and that Le- 
thingtoun, Balfour and Hope,  1n their Pra&iques , Tit. Lords of the 
Seſj10n, do expreſs theſe as allowable 3 nor are they diſcharg'd ex- 
preſly by theſe Asz and though neither Appeals to the Parliament, 


nor Proteſtations for remeid of Law , before them, be not now 


to be praiſed by Parties, or Advocats; yet it is not yet decided, 
how far the Parliament may Reſcind the Decreets of the Lords ; 
and though they might, yet it was urg'd, that it is not fit they 
ſhould, ſince Parliaments may ſeem more ſubjeR to paſſion and 
factions then the Seſſion, great men have too much influence there: 
and by theſe , and . ſuch Appeals, the fitting of Parliaments 
would be very much lengthen'd ; and becauſe their ſitting 1s un- 
certain, the Sentences of the Lords could not be acquieſced in as a 
Security , and all Pleas would be thereby both endleſs and expen- 
ſive, and there 15as great reaſon for diſcharging Appeals to King 
and Parliament , as there was at this time 3 for the Lords then, 
though a Committee of Parliament , were not more Learn'd than 
the Sefliton now 3 and upon theſe, confiderations the Parlia- 
ment, 1661, Did by a Letter to the King , in a caſe betwixt Sir 


Thomas Hamilton and Alrud , | declare that there could be no Ap- 


peal from the Lords of Seſſion, 


"His AG againſt Litſters , - buying and ſelling Cloath, is ex- 

| tended fo by the 12 A& Parl. 2 Ja. 3. That no Craftſ-men 
21a uſe Merchandiſe 5 and the reaſon ofthis Law is, becauſe if they 
were allow'd to buy, they would make none, and fo neither im- 
prove themſelves, nor the native Commodities of the _ g- 
| om, 


SON 


of King James the ſecond, 
dom ; this A& is renewed by the 4714h 4@ 1 Seſſi. 1 Parl. 


E, and the Serplaith contains 80 Stone of weight, but by the13 
2 Parl. 2 Ja, 3. It is appointed, that no man Sail without half a Laft 
of Goods, which was introduced, becauſe pedling Merchants having 
very '{mall Stocks, were both a diſcredit to the Nation, and were 
alſo forc'd to ſell at any rate, for they cquld not wait for a prices 
but now all ſuch Adcgare in Deſuetude. 

. Obſ. That by this A& ir is appointed, #hat none Sail or Trade but 
free Burgeſſes , which is reſtricted by the 1 1 AZ Parl. 2 Ja. 3. In 
which it is declar*d lawful fer Prelats, Lords, Barons, and Clerks, 
zo ſend their own Servants; and by the 5 AG Parl. 2 Ch, 2 Sefſ. 3. 
It is declared lawful for Indwellers in Burghs of Regalities, or Baronies 


and others, to ſend abroad Corn, Cattel, Neat, Hydes, and all the Na- 


tive Commodities of the Kingdom. 


33 


Very Merchant muſt Sail withat leaſt, three Serplaiths of Goods, Y CT 


67. 


N all Ads for viſiting Hoſpitals, the Chancellor is ſtill one; and ACT 


though by this AG, where the foundation of Hoſpitals cannot ” 


be found, the Remeid is refer'd to the Kingz3 Yet by the A@ 10 


Parl. 1 Je. 3. It is appointed, that where the Foundation cannot be . 
found, the Rents ſhall be beſtow'd upon the Poor, By the Canon 


Law , Hoſpitals are not Bencfices , and yet the care of them be- 
long'd to the Biſhop , #it. 10. queſt. 2. vid, not: on AG 27 Parl, 2 
Ja. 1. Supra. 


69. 


His Sumptuary Law is in Deſwetude, by Muſling of Women here 4A C T 


1s meand , being Maſked, 


| Hh being free and gratuitous Donations, beſtow!d for Service, 
It was juſt that the Vaſſal ſhould not have liberty to ſell with- 
out the conſent of the Granter, for elſe others might be obtruded 
upon him as Vaſſals, and he might want the ſervice of that Family, 
which he particulariy chufſ'd ; but yet the Feudal Law allow'd the 
Vaſtal to grant a Sub-feu, which though it may ſeem a kind of 
Alienation, yet was allow'd by that Law, /:b. 2. tit, 3. $. Sed eti- 
am. Becauſe in Alienations, the Superiour would have loſt the 


. © Service of the firſt Family , and would haye had but one Vaſſal ; 


whereas 1n Sub-infeudations, the firſt Vaſſal muſt till remain 
Vaſſal, and. be lyable to all the Caſualities and Services, and the 
Superiour gets likewiſe another Vaſſal, vi7, the Sub-vaſſal, a 
Sub-feu being likewiſe but Emphitesſir, the Sub-vaſſal is but in ef- 
fe&t a Tennent 3 and therefore by this A& of Parliament, theKin 

declares, _ better cultivating and labouring of the Kingdow, he 
will allow all his own Vaſals to ſet their Lands, which they byld imme- 


| diatly of kim in Sub-ſeu: and it is declar'd , that this A& ſhall be 
equivalent to a Confirmation, . And theſe Sub-feues are by this Att on- 
ly call'd Aſedations and are by the 9 A Par 6 Ja. 4. ordain'd to. 


be 


7O- 
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Obſervations. upon the fourteenth” Parliament 
be Set for the Policy of the Realxz 3 becaule,, as I conceive, 'the Kings 
Vaſlals being thus. freed from the Labouring of their own Lands, 
they might be the abler to ſerve the King in his Wars3 and the 
Land likewiſe be the better Laboured , by theſe Sub-fenars, who 
could attend the Labouring thereof, Upon which Words, Our S9- 
wveraign Lord , ſhall Ratifie and approve the (aid Aſſedation, It was 
Debated, whether a Sub-feu, ſet by vertue. of this AQ, did fall 
under the Forefalture of the Vaſlal, though it was not Confirm'd 
in the Perſon of the Sub-vaſlal 3 and it was alleadg:d, that the Sub 
feu could not be quarrell'd 3 becauſe the King by this A&F , hav- 


ing invited men to take Sub-teus, it was. not juſt, that the Invitati- 


on given by a publick Law , ſhould become a ſnare ;* and having 
promif*d to ratifie and approve the Sub-feu , that promiſe being 
inſert in this publick Law, was equivalent to a Confirmation ; and 
therefore ſhould defend againſt a Forefalture., as well as.a Confir- 
mation could have done 3* and though theſe Words were alleadg'd 
only to import a promiſe to Ratifie , which did imply, that appli- 
cation ſhould have been made for a Confirmation. Yet to this it 
was anſwer'd , that this was an Invitation, and the Words ſub- 
joyred thereto,muſt therefore Þe conſidered as a preſent Approbatie 
on,, eſpecially , ſing there is no time prefixt for craving of a 
Confirmation , nor any irritancy annex'd to the not craving 
thereof. | RD © 9 0 7. 

| It was likewiſe urg'd., that by the 9x A@ Parl. 6. Ja, 4. This 
Sub-fcuing ſhould be no cauſe of Foretalturez and that tince this 
AG would detend againſt Ward and Recognition , . .it ſhould 


- much more defend againſt Forefalture upon Treaſon, tor that being 


- cure the Sub-vaſſals of Forefalted Perſons, whoſe Rights might | 
have been quarrell'd upon that head , or elſe that 4& has been made - 


a moſt perſonal crime, of which,” not only the Sub-vaſlal is innocenr, 
but oft-rimes concurs with the Kirig, againſt his own Saperiour ; 
the poor Sub«vaſial ought therefore to be leſs troubled upon it, 
than upon Recognition» to which the Sub-va7al himſelfis fomewhar 
acceſſory, becauſe heTreceives the Right, upon which the Recogni- 
tion 1s infei'd. ) 

And whereas it was urg'd, that by the 37 A& Parl, 2 Ja. 6. The 
Sub-vaſſals of the Kings Vaſſals, who were Forefalted at that 
time, are ſecured , if themſc]lves were innocent; which 4@ had 
been unneceflary, if this AF had ſecured them , and that 4& is 
declar'd to have been only Temporary, &- pro ea vice, by the 201 
AF Parl. 14 Ja. 6. PRO bs to 

To this it was anſwer'd, that by this AZ, ſuch Sub-feus are only 
allow'd, asare ſet for the juſt avai], and al} other Feus mjght have - 
been quarrell'd 3 and therefore that 4& was made to ſe- 


ad majorem cantelam , and to prevent all debate, which is moſt 

uſual. ; 4 B | vo qx0 T0. 
Upon this Debate the Lords found , that this Sub-feu fell not un- 

der the Forcfalture, this general Law being Sypi=atcnt.tn a Con- 

firmation , February 12. 1674, Marqueſs of Huntly cogtra Cairn- 

burrow, . | 

It 


of King James the ſecond. 

Tt has alſo been Debated , whether Wodfets Feu'd out are 
ſecur'd againſt this A&, as well as Lands 'irredeemably Diſpon'd, 
and I think they are, fince a Wodſet Right 1s as properly a Feu, asan 
irredeemable Right, : | FL 

What ismeant in this A& by the competent avail; for which Ward 
Lands may be feu'd, is dubious , but the Ju## avail, for which the 
Kings prcper Lands may be few'd, isby ſeveral Acts of Parliament, 
declar'd to be the Retour-dewty , or new Extent 3 and therefore 

' I think that the competent availhere, muſt- alſo be interpreted to be 
the Retour«dewry, and in Jarnary 1680. betwixt the ſame par- 
ties, it was fonnd, that though'the competent avail be the Retpur- 
dewty, expreſt in his Service 3 yet the Subevaſlal getting a part of 
the Lands feu'd to him,he ought to pay no more for the competent 
avail , but his proportion of his Superiours Retour-dewty , and 
that if a Charter was given him blank by his Superiour , which he 
fill'd up himſelf with a ſpecial Reddendo; the Charter was not there- 
fore null; and he was only lyable in his juſt proportion of the ſaid 
Retour'd-dewty , and the Vaſlal , if he picaſes, may by a Proceſs 
againſt his Superiour , get this competent ava}, to which his ſhare 
ſhould extend, determin'd, and that being ſpecih'd in his Service, 
will thereafter become his Retour-dewty, though ordinarly the 
Sub-vaſlal , to prevent expence , or by miſtake uſes to Retour the. 
Dewty that was payable by his Superiour, eſpecially if the difference 
be not great, 


WG ee puniſhment of ſuch asabuſe the power of theirJuriſdiion 4 C T 
| of Kegality, is left arbitrary by this AG, vid .c. 14. Stat. Rob.2, 72 


[ His AF is Explain'd in the 96 4& 6: Parl, Fa. 4; ACT. 


7 3+ 
Y this AF all Remiſſions are null , except the Party injur'd 4 CT 
be Aſiyrhed, and he who produces the Remifſion , muſt 74+ 
either find ſufficient Caution to pay the Aſſythment within fourty i 
days, or'to ſtay in Prilon till.the payment, and by the 155 A# 12 
Parl. Ja. 6. and 136 AF 8 Parl. Ja. 6, It is provided, that if the 
Remi/jion contain not an Aſſythment expreſly in the body of it, the 
Remiſſun ſhall be null 5. but becauſe theſe 4s were Temporary, 
theretore by the 174 £@ Parl 13 Fa. 6. If any Remijſion or Reſpit 
| be granted, tefore the Party injur'd be firſt ſatrsffd , the Remilſion 
' 7s to be null; and though by that laſt AF, it would ſeem that art 
Aſſythment ſubſequent to the Remiſſion , would not make the Res 
mittion to convaleſce ; becauſe that A# requires, that the Remilſ7. 
on foall be wall, as (aid is, yet the meaning of that 4 ſeems only 
to be, that without ar Aſſzthment the Remilſjon ſhall be null, | 
From the ſame AF, exception is made of Remiſlions granted, 
for quieting the Highlands or Borders, which may be valid with- 
out Aſlythment, Grati4 fa&a a principe nocenti non valet niſi pax ſit 
 prius habita ab heredibns offenſi, which we call a Leiter of Slains, vel 
F Fi 


wif 


456 1 Obſervations upon the fourteenth Parliament 
| wp fiat reparatio dammorum, Plot. concil. 98. Clar. Queſt, 58, num. 40. 


ubi traditur poſſe Regem tamen gratiare nocentene ſine pace privati,quands 

damnandus elaboraſſet pro bono reipublice, vid. l, non omnes F fin. ff. de 

re mills. ; 
The ſecond part of this A& relates to Remiſfions , for Spuilzies 


ty, and Aſſyth him, notwithſtanding of the Remitlion. 


ACT BY this AF, no Free-holder can be forc'd to come to Parlia- 
75. ment, excepthe hold a twenty pound Land of the King 5 but 


all Free-holders were oblig'd to compear in Parhament; as the Kings 
Head-Court,nor can anynow Vot in theeleftion ofthe Commiſſioners, 
except they hold a 40 ſhilling Land of the King immediatly, or hold 
ten Chalders of Victual, ora 1000 pound ( Feu-dewty,alldedudted Joff 
a Biſhop,or Abbotformerly,and hold the ſame now ot the King, A735 
Par. r Ch, 2. But now again, fince the reſtitution of Biſhops, the 
Biſhops repreſent their own Land in particular, and fo their Vaſlals 
are notallow'd to (it in Parliament, vid. A& 21 Par. Ch.2. 


ACT T He negligence ſo ſeverely puniſh'd in Judgesby this AF, muſt 
76. be negligentia duvloſa & ſupina, and the diſtintion here ob- 
'  ſerv'd, betwixt the puniſhment of Heretable Officers and others, 
is ordinary amongſt the Doftors, Bald, ad 1. 1. ff de ſerv. fugitiv. 
where he ſays , that pro negligentia Judex removetur ab officio ſed hoc 
70n tenet in judice perpetuo Farin. ©, 3. num. 423. ſays, that Ma« 
Jores Officiales non removentar, ſed minores facile removentur, by the 


cap. I4. Stat. Rob, 2. A negligent Judge , viz. a Baillie of Regality 


is to be puniſh'd by eſcheating his Moveables, and their life is to be 
in the Kings will. 

A faulty Judge is. alſo puniſhable by this AF, in the ſame way 
as a negligent Judge , which muſt not be mean'd of the meaneſt 
fault, ſeing the puniſhment is ſo great; but whereas by this A/7 the 
puniſhment is the loſs of Office for ever, if it be not Heretable ; yet 
by the 26 AZ Parl. 5. Ja. 3, The Heretable Officer loſes his Office 
for three years; whereas this A bears, this being lawfully prov'd, 
and notorly kend, we muſt not conclude, that a Judge may be con- 
vit upon thisnotoriety without probation, for theſe two are only 
exegetick of one another, and the ſenſe is, they being convidt up- 
on notor probation, Vid. ſupra objerv. on AF 16 Parl, 6 


Ja. 2. 


ACT He Form now to be follow'd in cafe any man ſhould maſterful- 
| ly poſſeſs another mans Lands is, that ifviolence was uf'd at 
the entering , then the Council upon a Con w1ll reſtore the 
party diſpoſſeſſ*d 3 but if the Intrant entred in vacuans poſſeſſionem, 
though without anyRight,he behov'd tobe purſu'd before the Sefſton, 


by an aQtion of Intruſion, 
| K. Jauxs II, 


or Theft, as to which, the Lords of the Seffion may reſtore the Par- 


none can be now compell'd , and this was only in the time when 


- ADL 
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'Y this A& , the third of the ACT 
i KING'S Rents of Aﬀyſez 2+ 
that is to ſay, the third of His 

' Lands and Cuſtomes » belong 

- to the Queen as her Dow- 
rie, or Terce allenarly, which 
1s conform - to the Common 
Law of this Kingdom, by which 
the Wife has right to a Third 
of all the Lands, in which a 
man dies - Infeft , and that 
though ſhe be otherwiſe pro» 

- vided, if ſhe be not expreſly 
ſecluded from it by her Con- 
tract of Marriage , ſo' that it 

| | ſeems the Queen would have . 
had right to a Terce of proper. Lands belonging to the King, ' 
though this A had not been made, But now by the 10 AF Parl. 
3 Ch. 2. If a Wife be provided to a particular Proviſion, though 
never ſo ſmall , either in her Contra& of Marriage , or in any 0- 
ther Write, ſhe will be ſecluded from a Terce , except her Terce 
” expreſly reſerv'd to her by and attour the particular Provi- 
10N. | 
Nota , The Rents of Aſſize, comprehends the Kings Cuſtomes and 
Lands, as was found, Decemb. g. 1466. and March 11. 1500, Oil- 


vie contra Gray, 


Fg > 
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It may be doubted whether this At was Temporary, felating 
only to this Queen, or if any Queen of Great-britain will have 
| . right 


- 


58 


ACT 


ACT 


Obſervations upon the firſt Parliament. 


Tight as Queen of Scotland, to a third of the Property, conform to 
this A&t, fince the Ad ſeems to be reaſonable in it ſelf , and that 
the Queen is founded in this right by the Common Law , and it 
this had been only a Temporary Right, relating ovly to this Queen, 
it would not have been inſcrted amongſt the general Lawsz or at 
leaſt, it would not have been generally conceiv'd , as this ACt 1s, 
in theſe Terms, The Dowrie of the ueen , for terminus indefinitus 
equipollet univerſali, I find, that in the 191 A@. Parl. 12 Ja. 6. 
Queen An is provided to the third of the Property , but not to 
the third of the Cuſtomes, but that being by expreſs paction, dero- 
gats not from this Law, | OM : 


> wg Benefices Ecclefiaſtick , were beſtow'd upan ſecular 
x) perſons, who were call'd Commendators, becaufe the Benefice 
was commended and intruſted to their overſight , and rhey were 
Procuratores in rem fuam &* habebant tantum detentionem & poſſe(ſr0- 


em 5 but were not Proprietars, and ſo could not Diſpone, Ko- 


man, Concil, 350. And becauſe Commendators were but Truſties 
or Tutors ; Therefore Rights made by them, though with con- 
ſent of the Chapter, are no longer binding in our Law, than du- 
ring the Commendators own Right: And by this AF, theſe Com- 
mendams are diſcharg'd', and yet the Deeds done by them, 
.are not annulld 3 and therefore many Rights made by Com- 
mendators ſince this AF, are ſuſtain'd as valid, though they were 
not Proprictars. | | ET > 

By the Canon Law, only the Pope conld grant commendam per- 
petnam, and the Biſhops could only grant Commenrds for fix Moneths, 
Co. Nemo, Ele. l. 6. | | 


He pain of Lawburrows here expreſt, is hightned by the 47 

166. Par. 13 Ja. 6. by which every Earl or Lords Penalty 

is made two thouſand pounds z every great. Baron, a thouuſand 
pounds 3 every Free-holder, a thouſand merks; every Fewar, five 
hundred merks ; the un-landed Gentleman, two hundred merks ; 
and the Yeoman, one hundred merks , 
obſerv'd : 
of Lawburrows, found to Church-men, and that there be no men. 


| t'on made of them 1n the laſt AF, yet an Arch-biſhop, or Biſhop, 


can purſue now for the ſame penalty thatis due to an Earl :.: and Bi- 
ſhops and their Wives are allow*d the ſame Solemnities at their Fu- 
nerals, that are allow'd to Noblemen and: their Wives, by the 14 
AG 3 Par. Ch. 2. And though there be no,mention made here of 
Dukes and Marqueſles, yet the' priviledge. granted to Earls, is ex- 
tended to them, 

2% By this Ac, the Penalty 1sto be apply'd to the-King, and 
1s due by and attour the Reparation due to. the perſon lefd 3 but 


© by thelaſt AF and the preſent Cuſtom, the Penalty is to be di- 


vided berwixt the King and © the Party, - and though by this 


Law.. 


which Jaſt AF is now 
and though Penalties be expreſt here, againſt breakers 


At the Maſter is free, if he preſent his Servant, who -breaks the 
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ded 
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of King James the third, 


Law-burrows: Leſs than the Law-burrowsz that is to ſay (he who 
foun4 the Lawburrows ) bring the Treſpaſſors to the King or She- 
riff, within" fourty days, Dominus noxali judicio ſervi ſui nomine con- 
wentus ſervum afori nox# dedendo liberatur ; yet by our preſent Cu- 
ſtom, the Maſter finds Caution , that the Raiſer of Law-burrows 
ſhall be skaithleſs from him againſt whom it is raif'd, and his Men- 
Tennents and Servants and therefore the Maſter ſeems now lyable, 
though he ſhould preſent his Servants. | 

Albeit thefe be the ordinary Penalties allow?d , where there is 
no other proof of the Danger, then the Oath of the Complainer 3 
yet if the Complainer prove Threatnings, the Cauncil or Criminal 
Court, may ordain ſurety of Law-burrows, to be found upon ſuch 


ſums as they think proportional tothe danger. Vid, Not. on AG 129 


' Par. 9g Ja. 1. Supra. 
Hough by this Act , all Summons are to be on twenty one ACT 


| days Warning 3 yet all Summons that are priviledgd by 
their own Nature , or the Lords Deliverance , come in upon fix 
days, vid, Hope Form ' of Proceſs; and by an A of Sederunt, 
July 21. 1672. Itis declar'd.that no Aftions can be priviledgd, ex 


cept Removings, recent SpuilFies, recent Ejefions, Inruſtons, | ſuc \\ 


ceeding in the Vice, Exhibitions , Cauſes alimentary, Summons, for 
making forthcoming, Transferrings, Poyndings of the Ground, Wal- 


kennings, ſpecial Declarators, Suſpenſions, Prevento's and Tranſumpts, 


all which, and all ſecond Summons in all AGions, are tocome in ups 
on ſix days warnings, except recent Spuilzies , becauſe by the 65 
AF Par. 6 Ja. 4. theſe were to come in on 15. days; Ejetions, In» 
truſions and m— in the Vice, which are of the nature of re- 
cent Spuilzies : But fince this A& appointed all Summons to come 
in upon 22. days; dubitatur, how the Lords could have priviledg'd 
any Summons upon fewer days, though-there was an old immemo- 
rial Cuſtom for this, prior to this Att of Sederuntz and it will be 
fit to Ratifie this Act of Sederunt in the firſt Parliament, 

By thar A& of Sederunt likewiſe, ſecond Summons may be ex- 
ecuted againſt perſons within. Edinburgh, or the Suburbs thereof 
upon twenty four hours. Fid. Obſeryations on the A@ 65 Parl 6 


Ja. 4 


| His is abrogated by the Union of the Nations. 
Oney, is yet eſcheated to the King and his Cuſtoms, iftaken A C T 


out of the Countrey without a Warrand 3 but that part of 
the A& which allows a Noble for every private man's expence, 
Is in Deſuetude for now every rnan is allow'd to carry out what may 
defray his: Expence;z and that part of the A& , appointing every 
man to make Faith, and.ſwear that he carries no Money out with 
him, 1s alſo in Deſuetude : but any. man may be purſued for hay- 
ing catried out Money, and his having carried out, and the quan- 
tity may be proven by his Oath. We fee alſo in this Ac, 


Q 2 > 
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ACT 


I, 


bi 


Obſervations upon the firi# Parliament 


that Secuilars could not Judge Ecclefiaſticks, for Eccleſiaſticks 
were to be Judg'd by the Official, that is to ſay, the Biſhops Judge, 
in whoſe place the Commiſſars are now come, and this priviledge 
deſcends to Church-men from the Canon Law, c. 2, de judiciis : 
But fince the Reformation, this Priviledge fell, for now all men 
whether Secular, or Eccleſiaſtick,, anſwer to the Civil Judge. 
The great reaſon why our own Coyn ſhould not be carried out 
is, becauſe our Money 1s finer nor forraign Money , being eleven 
denier fine , and fo is conſtantly Exported , and being melted 
downinto forraign Coyn, is brought home again to us, at a greater 
extrinſick value ; but yet becauſe it might be doubted if this pro- 
hibition extended to the carrying out of all Money that 1s current, 
or if that which 1s not current may be carried out, ſuch as Ry- 
als, &c. For the carrying out of Gold and Silver , is generally 
ordain'd to pay Cuſtom when it is carried out , by A@ 15 Par. 1 


Ja, 1. butby the 149 AG Par. 13 2a. 1. The carrying out of all 
Gold and Silver , ,Coyn'd or Un-coyn'd , infers eſcheat of the 


Gold and Silver ſo exported. Yd. not. on AGF 49 Par. 3 Ja. 1 
Supra. | Oo. 


King Jauts the third, Parl, 2. 


| Y this AR Noblemen and Gentlemen pretend to be free 
from Cuſtom of what is imported for their own uſe, asto 
which, I have inſert this Paper. 


[EET F'Y 


Reaſons , why the Nobility , Barons, and other 


Heretors in Scotland, are lyable to pay Cuſtoms 
and Exciſe, for wbat Commodities they bring in, 
though for their own private uſe. 


Ur Laws and Atts of Parliament, have granted to His 
Majeſty, the Cuſtom of all Goods, exported or to be im- 
ported, as is clear by the 251 A& 15 Pay. Ja. 6. The 
Words being, That His Majety, with conſent of the No. 

bility , Council and Eitates; have ordain'd that all Cloath, and other 
Merchandice , brought into this Realm, (hall pay Cuſtom, &c, And 
therefore the King being, as to this, founded in the Rule, all muſt 
be lyable, except where there are clear exceptions derogating from 
the general Conceſſion, Likeas,by an exprels Statute, 14 A& Par, r 
Ch.2. The Cuſtoms of all Goods , are Confirmed to the King. And 
a ſpecial, 4. B. C. Of all Cuſtomable Goods, expreſſing what each 
ſpecies is to pay. In which Acthere is no exception of any perſon 
whatſoever, | 
By 


s W. 
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of King James the third. 

' By the foreſaid AG 231 Par, 15 Jas 6. Cuſtoms are to be paid 
to the King, according to the uſe of any other Kingdom 3 But ſo 
It is, that vy the uſe of other Kingdoms , and particularly of Erg- 
land, and France, the Nobility, Barons and others, pay Cuſtoms for 


all imported Goods. 


The Cuſtoms being granted for the Defence of the Kingdomg 
and the Support of His Majcſties Royal Dignity, it is juſt that the 
Nobiliry and Barons, ſhould rather pay than any others, fince they 
are of all others moſt concerned, to maintain the one, and ſupport 


the others 


Scotland being a Countrey, that has. no Conſumption, for im” 
ported Goods, ſave within themſelves, if the Nobility and Gen- 
try ſhould not pay , they might brings home all their own Cotn- 
modities, and ſo there ſhould. be little or no Cuſtoms due to the 
King. . | | | 


They might colour the Trade of Merchants, by granting ſimu- 
lat Commithions, for bringing home, the Goods of Merchants, un- 
der their names, which would occaſion much Perjury, and at leaſt 
put the Cuſtomers to a Proceſs, and Suſpend the payment of the true 
Cuſtomes, till that were clear'd by Proceſs. - 


When this Kingdom thinks fir , toguard againſt the importati- 
on of any forraign Goods, they do thisby impoſing great Cuſtoms, 


| as was lately done by impoſing 80 per cert. upon all Ezgliſh Cloath. 


But ſo it is, that if this exemption were allow'd to the Nobility 
and others; theſe Prohibitions would be uſeleſs and ineffectual, for 
thoſe Prohibited Goods might be brought in by them,and ſo our Ma- 
nufactories, could never be encouraged,nor could we force other 
Nations, juſtly to ballance their Trade with us, orkeep our Money 
within our own Countrey, > 


If theſe Exemptions were allow'd, there could be no poſſibili2 
ty of leſſening and curbing the : Luxury of the Nation 3. For the 
Nobility and Gentry, might ſtill wear what they pleafid, at leaſt it 
would bean encouragement to them, to bring' home things ſupertlu- 
ous, they being free from Impoſitions , whereas their being 
burdened with Cuſtom, would diſcourage them to. bring home ſu- 
perflueties, 


The Exchequer 'has in their Tacks beenin uſe to ſet the Cuſtoms 
with expreſs order, to allow no exemptions, and the Cuſtomers 
have exacted Cuſtoms from the Nobility and Gentry, which proves 


the Kings Poſſeſſion , and the acquieſcence of thoſe, who plead 
the exemptions | | 


I lb reas 1t 1s pretended , 19, Cuſtoms are regularly a Duty; . 
 impoſfd upon Merchandice and Trattique ; But what Nobles 


men and Gentlemen , import for their own uſe, is not Merchan- 
dice , nor Commerce, 29. By this AF and by A@ 152, 
R Par, 


_ 
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Obſervations upon the ſecond Parliament © 
Par. 12 Fa, 6. the 251 AG& Par. 15 Ja,6. And the 143, cap. T eg. 
Burg. There 1s an expreſs exemption from Cuſtoms, granted to 


the Nobility, Barons and other Heretors, for what they import to 
their own uſe, 


It is anſwered, that as tp the firſt, Cuſtom being impoſ'd for the 
uſes foreſaid, the payment ſhould be regulated, by the reaſon that 
impoſed the Impoſition , and not by the nature of the Trafiique 5 
and if that werea good reaſon, neither Merchants, Burgcilcs, nor 
any elſe ſhould pay Cuſtoms, for what they are to apply and con- 
ſume for their own privat uſe. 2%. Though that were generally 
true, asitisnot, yet the Laws and Cuſtoms ofthis Kingdom, ſhould 
alter the caſe here, as it does in other Kingdoms. | 


To the 24d it is anſwered, that xo, There is a great difference 
in our Law, betwixt theſe, perions being free to Trade, and fo 
not lyable to the pains of un-free Traders , and their being free 
from paying of Cuſtoms ; and the firſt two Agscited, do certainly 
Militate only in the firſt caſe, by granting thema freedom to Trade, 
but not a freedom from paying of Cuſtoms. And as to the 251 AF 
I5P.r, 5a. 6. It does not grant an exemption from Cuſtoms. And 
albeit it way be urg'd, that the fir{t part of that A having im- 
poſed Cuſtoms on all, and this being an 'exception , it muſt 
be an exception from the Rule, yet conſequential Arguments, ſhould 
not take away expreſs Laws, nor 1s this an exception, but rather a 
Cautionary Reſcrvation, and theſe uſe to be inſert ad wajorem Can- 
telam and ſhould never be extended beyond the Terms of the Re-: 
ſervation. But ſo it is, that the Reſervation is not conceiv'd ab- 
ſolutely, but only conform to the Laws and Liberties , granted 
to them before. And therefore fince it cannot be ſubſumed, that 
there are any former Laws, granting this exemption from Cu- 
ſtoms , it muſt be reſtrifted to the priviledge of their b-ing free, 
from the pains of un-free Trading only. 29. It is to be conſi- 
derd, that the former Laws, allows themonly the liberty from 
being puniſh'd as un-free Traders, as to what they import 'by 
their own Servants, for their own privat uſe, and as the return 
of Commodities of their own produ& , exported by them. Nor 
does the 143. Chap, Leg. Burg. extend further than to excem Ba- 
rons, from in-land Cuſtoms , due to Subjes. 39. The time of 
that A&, the Cuſtoms were juſtly impotd , upon exported Goods, 
But thereafter His Majeſty was graciouſly pleaſ'd, to lay the great- 
eſt part of the Cuſtoms upon the imported Commodities ; and fo 
having very much freed the Barons of a Duty, that burdened 
their produdt, it was not reafonable, that their product and im- 
ported Goods ſhould be both free. Likeas , fo convincing was 
this Argument, that albeit ſome ſhadow of an exemption, was ſub- 
Joyn'd, when the Cuſtoms were impoſed, upon their produd by 
the firſt Conſtitution , in that AR 251, yet when this burden was 
transferred , by the ACt 1670. from the export to the unport, the 
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of King James the third; 
Barons did require no ſuch exemption, nor does the AC bear any} 
And fo this Ad is innovated , by the ſaid poſterior Act. 


As to the Exciſe , there can be no pretence, for any exemption 
from it , ſince there being no ſuch Duty extant , the time of the 
A@ 251, That A& cannot be extended to the Exciſez; And 
whereas it is pretended, that by the 5 A& 3 Sefſ. 2 Pa. Ch, 2. This 
exemption is renewed after the impoſing of Exciſe, 


It is anſwered, that the faid A&t Ch.+2. doesnotexpreſs any fuch 
priviledge, but only ſays, that the Regulation of the differences, bes 
twixt the Burghs Rojal and Burghs of Barony; introduced by that 
AQ, ſhall be but prejudice , tothe Noblemen, Prelats and others, of 
their priviledge of importing any of the Goods, allowed to be then im* 
ported, for their own and families uſe allenarly; Which can only be 
interpreted, to relate to their treedom of Trading, that being the 
only deſign of the whole Acs, in which there is no deſign of Re- 
—_ or innovating any thing, with relation to Cuſtom or Ex- 
Ciſe. 

And thereafter fince at all times, the King is founded qnoad the 
payment of Cuftoms3 much leſs ought we to Debate this with him 
at this time , when His Majcſty is content to leſſen his uncontro- 
verted Right in the Cuſtomes, for the enriching theſe who contro- 
vert this hisRight, by conſenting at their defire to diſcharge, more 
Imported Goods, than would pay him more Cuſtomes then he can 
expe from theſe not exeemed, | 


Notwithſtanding of theſe Reaſons, yet by the preſent Tacks, 
Noblemen and Gentlemen , are exeem'd from paying Cuſtoms for 
what they bring for their own uſe , but they are not, 
exeem'd from Exciſe, nor the additional Duties, becauſe theſe were 
granted tothe King, in contemplation of what the King loft by the 
want of the Cuſtom due to him, upon Goods now prohibited,vid Gim- 
#aſ. de wectig.p. 76. Where it istold us, that by the Laws of Germany, 
Illuitres & generoſs ſunt immunes pro his que ſunt pro vitu & cultu ſuo 
vid, l, omnium. C. de Yedigal. 


"W 
| y Id, Annot, AGF 66 Par, 14.7Ja. 2s ACT 
| |  . 
\/ Id. Annot, A@® 67 Par. 14 Ja. 2. ACT 
T3 


Bſer. 10, This A& appoints all Ships to have Chartor Parties, 4 CT -- 

Y and becauſe there was no penalty againſt theſe, who had [4 Ss 

no Chartor Party 3 therefore by the 109 4& Par. 14 Ja. 3a The wed 
penalty of twenty pounds is adjeted 3 and yet both theſe Acts are in 
Deſuetade ,z tor within the Kingdom, no Chartor Parties are uſed, 
nor are they found neceflary , even for theſe who Sail abroad. * 
: R *Y. = 
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ACT 


Obſervations upon the ſecond Parkament 
. Obſerv. 20. That though it be ſaid in this ACt , that when any 


Debate happens betwixt Maſter and Merchant, that they ſhall un- 


derly the jurisdiGion, and Ordinance of the Burgh, to which the 
Ship. is fraughted , without any exception 5 yet by the Cuſtom 
now obſerv'd, ſuch Purſuites may be intented againſt the De- 
fender, wherever he dwells, or before the Lords, even in the firſt 


inſtances 
Obſerv, 3%. That though by this Act it be ordaind, that no 


Merchant Goods be riven or 'Spilt , with unreaſonable ſtowing, 


or the Maſters fault, under pain of tinſel of the Fraught, and a- 
mending of the Skaith , yet the Skipper is lyalle , it the Goods 
be ſpilt,though without his fault, &@ ex caſu fertnito, as by Water 
from a Pomp, though the Pomp had a Stellage about it, and was 
proven to have been a ſufficient Pomp, before the Ship ſet forth, 
ſo that this danger could not have been foreſeen , & quamuis loca- 
tor, non tenetur ex caſu fortuito; and the wordsin a bill of Loadning 
obliging the Skipper to reſtore the Goods well conditioned, can 
only bid ,: ad exadiſſumam diligentiam Vid, Peckinm pag. 34. - 
Yet the Lords thought, thatif ſuch Defences were allow'd, Mer- 
chants could have no Security, for they were neither oblig'd to 
know , nor could they prove the ſecret frailties of Ships , Novem» 
ber 7. 1677. Lowrie contra Angus, 

This A& in ſo far as it appoints a Seck-Fraught to be paid to the 
Chaplain of the Nation, is in Deſaetude: And by the Chaplain of 
the Nation , here is mean'd the Kings Almoner, which was to be 
given to him for the uſe of the poor, for in the next line it ap- 
points a Tunn Fraught to be paid to the Kirk-work of the Town, 
to which they are Fraughted 3 but I know there are ſome who fay 
that Capellanus noiter-, mentioned among the Witneſſes, to the 
Kings Dceds , is mean'd the DireQor of the Chancellary : the 
Chanccllary being call'd in all our old Writs, Capella Regia. 


Ruges was the firſt Staple of this Nation, but it's diſcharg'd by 
B this A& , to be the Staple for the future, and our Ships are 
allow'd togo to the French Ports by the following Ad, becauſe of 
the Alliances we had with France, and that France and Flanders 
were then entring into Wars :/: 3: Awe I. 

Taple Goods are by this A& to remain in Staple, and not 

2) to go to Mercats, for clearing of which AR, it is fit to know 
that Kings and Common-wealthes,allow ſome Goods only to be ſold 
at particular places , and theſe are call'd Staple Goods; and the 


- place is call'd, the Staple Port , Fus Stapuli eft poteſtas ſiſtendi in 


ſao foro reſiringendiq;, merces ſpeciali emporii beneficio certis civitatibus 
competens Loccen. de Jur. Marit. lib. 1. c. 10. num, 3. Poteſt enint 
Rex ob bonum publicum in hoc caſu dijpenſare, I. ult. C. de leg, But 
this priviledge of Staple, is not competent , except it be ſpecially 
granted, and Strangers as well as Natives, may be forc'd to ob+ 
ſerve that priviledge , for they are here-#anquarm ſubditi remporarii, 

| Groth, 


of King James the 1bird. 
Grot. de jur Bell.Part 2.-um. 11 and 5.But yetthis At diſcharging the 
. carrying of Staple Goods by Sea, from Simon and Jude's Day, till 
Candlemas, is mn Deſuetude; for our beſt Trade isnowgn Winter, 
but the reaſon why Winter Trade was then diſcharg'd, was becauſe 
our Veſſels were ſmall, and our Sea- men ignorant, ſo that many pe- | 
riſhed by Winter Voyages. | 


' A Re Explain'd in the A&s 67, and 68,8 Par. Ja. 3. and by the ACTS 
36 AGF Par, 8.7a. 2. asis allo the laſt Act of this Parliament. 18&19 


| \/ 14. Annot. on A& 59 Pare 3 Ja, 1. Supra. ge pr 


——— 


King JAMES the third, Parliament 4. 


SW His A& is conform to Tter: Camer: cap: Zo. And the laſt 4 CT 
A& ordain'd to be put to Execution by this A& 1s AF 73 4,3, 


Par. 14 Ja. 2. 


His A& is in Deſauetude , for it 1s now lawful to carry any 4 C T 
kind of Cattel out of the Countrey, without hazard of Con- 2. 
fiſcation. Ttisclear from this A&, that the Warden might then have 
granted Licences for Goods prohibited, but this the Commiſſioners 
of the Borders cannot now do. 


| —_—_— 


King Tames the third, Parliament 5. 
Id. AG 76 Par. 14 Ja. 2. But it is to be obſerv'd from theſe F C T 
words , inthis A& It ſhall be lawful to the Kings Highneſs 
. to take ihe Deciſion of any Canſe that comes before Him, at 7: 
His empleaſance. I ikeas it was wont to be of before, That 


the King Himſelt may be Judge as he pleaſes; but though the King 
.d1d call an Aion to be: judg'd befgge himſelf, that was depending 
before the Lords yet His Majeſty was thereafter pleaſed, upon 
a Repreſentation of the Inconvenitenccs that would ariſe, to refer 
It back to them; and ſome interpret this of the Kings power, when 
he is fitting in his Judicatures though think the A& will not 
bear that gloſs: tut certain it is , that at firſt all Maſte;s were 
Judges in their own Families, and that Kings themſelves Judg'd 
mn their own Kingdoms, as we ſee in the initance of Solcywox and 
others, vid. ch. 16. Stat, David 2. Where there is a Deciſion of 
the Kings inſert amongſt his Statutes , and the Doors are of OP 
nion , that princeps habens cauſam cum ſuo ſubdito poteſt ipſe judicare 
fe vult. Peregr, de jure fiſci tit, 2, num. 7, and this ſeems tounded on 
l. &- boc Tiberius 41. f. de her. irſtit, &+ I. proxime ff. de his que in 
teſt. qelent. And though — they did disburden themſelves of 

__ that 
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. Obſervations upon the fifth Parliament 


that Charge , by eleCting\ other Judges, yet they did not debar 
themſelves from that power 3 and: therefore we uſe to ſay, that 
all Juriſdiction in Scotland 1s cumulative and not privative; but 
if the King take the Cognition of any Cauſe, He will try it ac- 
cording to the Forms of that Court, where it ſhould have been 


. decided; and therefore if He be to Try a Criminal, the Pannel 


will be allow*'d to hear the Witneſſes Depone againſt him, and 
the matter of Fa&t will be judg'd by an Aſlyze. Itit be alledg'd, 
the meaning of this Act 15only that the King may Try any Ac 
on He pleaſes in His Council, that is to ſay,His Seſſion, (for of old, 
the Seſſion was calPd His Council, and yet they are call'd His Coun- 
Cil and Seſſion ) To this it may be anſwered, this Act appoints that 
Cauſes ſhould be firſt Try'd by the Judge ordinary, and it he either 
refuſe to Judge, or Judge wrong, the Council is to Judge , not 
the Cauſe, but him, and this induc'd ſome tourge, that the abſence 
from the Hoſt conJd not be purſu'F before the Council , though the 
puniſhment was reſtricted to an arbitrary puniſhment-z for which 
they brought theſe Reaſons: 19. That this would confound the na- 
ture and limits of all the Judicatures, which ore the great foun- 
dations of our Law , and which is contrary to this Act, 29. Iris 
the great ſecurity of the People , that when they are Try'd for 
Crimes , they ſhould be judg'd , not only by the learn'd Jrages, 
as to Relevancy, but by their Peers, whom they may judge again 
as to the Probation. 3% Advocats are to be heard before the Cri- 
minal Court,but not before the Council.and the Debate 1s tobe there 
in Writ , which obliges a Judge to do juſtly , and the Probation 
is to be led in preſence of the Pannel. 49. Before the Council 
the Crime may be reter'd to Oath, which 1s not ſuitable to the Cri- 
minal Law , even where the paniſhment 1s arbitrary , except the 
Party be by A& of Parliament , obligd to Depone, as in the caſe 
of Conventicles. 59. There are no Exculpations betore the Coun- 
cil, which are neceſſary in Crimes« 69, Several Acts of Parlia- 
ment appoint , that caſes may be purſu'd before the Criminal 
Court , or Council, when that is intended, and which were 
unneceſſary , if all Cauſes might naturally be purſu'd betore c1- 
ther, <6 | 

It being likewiſe Dcbated from this A&> that a Judge for giv- 
ing an unjuſt Decreet , might be purſu'd before the Council in 
the firſt inſtance for oppreſſion, the Council did in Farnary 1682, 
find, that a Sheriff, or other inferiour Judge, could not be purſu'd 
before the Council, until his Decreet were firſt reduc'd before the 
Judge ordinary, and that becauſe the 105 A Par. 14 Ja, 3. Ap- 
points all Actions to be firſt purſu'd before the Judge ordinary, and 
the Lords of the Seffion are Judges Ordinary ro Reductions, and 
are there appointed to cognoſce the wrongs done by inferiour 
Judges 3 and if this were Suftain'd , the Privy Council ſhould be- 
come the Seſſion, nor would any man be a Sheriff, ſince he might 


_ every day be purſ'd before the Council3 And whereas it was pre-. 
tended , that the Council were Judges to Oppreſſon, and there 


might be great Oppreſſion committed by inferiour-Judges, ſub figu- 


ra 


of King James the third, 
14 judiciſ, It was anſwered , That when the Decreet was Re- 
dac'd, they, might then be pupiſh d as oppreſiours, if there was no 
colour of Juſtice for their Deciſion, as the ſaid 105 Ad@provided, 
Sheriff of Bamff contra -Arthur Forbes. Vid.Obſ. on the 16 AT 6 Par. 
Fa. 2. and 16 AG 3 Par. Ch,2, | 


'E ſee that the granting Reverſions by the Wodſ(etters, 

were but new Inventions in Arno 1469 ; and Reverli- 

ons were only perſonal, and did not oblige fingular Succeſlors be- 
fore that AR, but by this AC they affed& ſingular Succeſſors , pro- 
viding they be Regiltrated. And though this A@ ſpeak only of Re- 


: verſions ; yet etks to Reverſions, and obligations to grant Rever- 


ſions, are alſo real Rights, if Regiſtrated. 29. A Reverſion, though 


' Not Regiſtrated , is by our Law valid againſt ſingular Sucecflors, 


if it be Incorporated, and contain'd in the body of theWodſet jt ſelf, 
for then the fingular Succeflor muſt know the ſame, fince it is Incors 
porated 1n his own Right. | 


Y 


Y this AF perſonal Rights are ordain'd to preſcryve, if no Di- ACT 
ligence was ubJd thereupon within fourty years, as Heretable 29- 
Rights dopreſcrive by the Ac 12 Par. 22 Ja. 6,. And though this 


AF appoints only Obligations to preſcryve 3 and that *the word, 
Obligation , docs properly fignifie only Bonds and Conrrafts 3 yet 
this A# extends to Teftaments and Decreets, July 26, 1537, and 
this preſcription 1s alſo extended to all perſonal Actions for Move 
able Goods, ' and ſo it did defend againſt an action for a Kirk- 
Bell, December 7, 1633, For in effect all theſe are Obligations. 


Whereas the Ad ſays , except document be taken thereupon ; the 


meaning is , that Diligence upon the Writ , that 1s, to preſcryve : 


interrupts Preſcription 3 and thus Horning upon a Bond, or Cita- 
tion upon an Action interrupts, July 6. 1671, COAtcrae contra 
Mcdonald : and payment made by the principal Debitor', inter- 
rup:s as to the Cautioners. It 1s obſervable , that Preſcription up. 
on this AF, runs not againſt Minors , & contra non valentes agere, 
though neither of theſe are excepted in this 4; becauſe theſe Ex- 
ceptions are warranted by the Common Law , and it may be al- 
leadg'd, that it runs not againſt furious Perſons , ſince they are 
1n all things compar'd to Minors , albert there 1s this difference, 
that a man may feign himſclf to be furious , ' to the end Preſcrip- 
tion may not run againſt him - But%et Preſcription runs againſt 
things left, ad pios wſns 5 nor is the time of War and Peſtilence, 
when there 15 no Judicature, nor Seſſion to be defalked, Jaume 3o. 
I671. 

Preſcriptions runs only againſt perſonal Bonds, from the Term 
of payment, and not from the Date of the Bond , becauſe tH 
then , the Creditor cannot purſue, Felruary 19. 1680, Lulefost 
contra Glencorſe. 
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_ Proceſsagainſt Sir Azdrew Ramſay. 


; we ſay for age, or for celd, 


MCF 
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Obſervations upon the fifth Parliament 


T 1s pretended that this Z& is in Deſuetude, and that Magiſtrats 
may be continued for many years, or at lea(t, that this AF muſt 

be fo Interpreted , as to infer only a neceſſity of a new Ele&ion 
yearly 3 butnot of yearly changing the perſons eleed; for ſame- 
times there are few to be chooſed , as in ſmall PBurghs , and in 
great Burghs a forc'd alteration might prejudge the Towns Intereſt, 
becauſe there are few worthy to be Elected in theſe little Towns, 
and the Lords inclind to this Gloſs, in the Town of Edinburghs # 


The Burrow Law here related to is, cap. 77. leg, burg. it appears 
by this and many other Ac, and old Evidents, that Alderman, + 
was the ſame of old with our Provoſt , and they are ſtill plac'd 
above Baillies, it comes from the Saxon Word Ealdor Senior, thus 


N are now only choſen by the Kings Authority, and are 
Examined by three Lords of the Seſſion, and gettheir Pro/a:# 
tocals marked at their admiſſion by the Clerk to the Notars, whe 

is one of the Regiſters Deput Clerks: Nor are the Notars to be 
admitted by the King , to be Examined by the Biſhops , as this 

AG appoints; and yet our Style retains to this day , fo much of 
the old Form , that the Notars expreſs ſtill in all the Inſtruments, 
_ other Papers fign'd by them, that they are Notars of ſuch a 

iocie. 


IDY this AZ all Woolen Cloath is to be met by the Rig, and 

not by the gelvedge, but by the 43 A& 1 Par, Ch.2. Linen 
Cloath 1s ordain'd to be taken up by the Selvedge, and not by the 
Rig; becauſe Woolen Cloath ſtretches, when meaſur'd by the Sel- 
vedge, but the Selvedge of Linen hinders it to ſtretch. 


Hough this AF appoints only Heretable Sheriffs, or Sheriffs 

in that part, that is to ſay, any ordinary perſon who exe- 

cutes the Kings Letters, to put their Stamp to the Execution 3 yet 

by the 74 AG 6 Par. Ja. 5. The execution of all Letters muſt be 

and though here , the not Stamping makes the Exe- 
cutions to be only null; yet by that A, ſuch as omit to ſtamp ar 
puniſh'd by Deprivation. Yd. Obſerv. on that Ac#, W- 


ppreſſion of the Kings Leiges in Fairs , by taking more Cu- 

ſtom from them than is due, is by this A& puniſh'd only 
arbitrarly , as tothe offenders Perſons, and by a years Suſpenli- 
on from their Offices, and what Cuſtom is allow'd in ſuch caſes, 1s 


expreſt, AF 60. Par. 13 Ja. 2, How far arbitrary puniſhments may 
be extended, is doubted. Theſe who have Fairs, had not power y 
to exatt Toll , gl. in l. un. C. de nindints , becauſe Fairs enrich bl, 


the place, and Toll wrongs Commerce. 


Though 


» 


[05 


© of King James' the third, '. 


f removing of Tennents , and poinding their Goods, ACT 


be appointed by this AF, to be three days after Whitfun- 
day or Martinmaſs 3 yet by the 39 AF 6 Par, Q. Mary, All watn- 
ings againſt Tennents, are to be uſed fourty dayes before Whit- 
ſunday only ; .the old Form of Removing was, That the Maſter did 
only intimate to the Tennent that he was to remove, - and broke a 
Lance before the Tennents Door, as the Symbol of breaking their 
Tack; and within 3. days ejeted the Tennent, as Craig obſerves; 
but now the Tennent muſt be warned 4o days before the Term, 
and a Decreet of Removing muſt be had, whereupon he muſt be 


- Charged and Denunced before he can be EjeRed ; and after that 


Letters of Ejection are direted to the Sheriff, | 


\ LL Murders committed by Fore-thought Fellony , that is to 


ſay, upon deſign, or per inſfidias ( called Aſſaſſininm ) are 


denyed the ProteQion of a Sanctuary, or Girth by this AR; but 


preſly, becauſe it not being expreſt in the very Text of the Canon 
Law, there were ſeveral debates about it; vid. Covar. Yariar, Re- 


ſolut. cape20.For though it be ordinarily proved,per cap.1. de homict- 


dio ſi quis per induitriam occederit proximum ſunum &- perſinſidias ab 
altari meo avellet enum ut moriatur 5 which Text ſeems to be meat 
by theſe words in this At; For the which. the Law grants not the 
Immunitie of the Kirk, and in which our Law has followed the 
common opinion, that Aſſaſſinators are denyed the priviledge; yet 
cap. inter alia gives Immwnirie to all, except publicus latro & depopus 
lator agrorum 3 and that cap. de howicid, Ro only Church-men, 
who have Aſlaſſinated prodztorie, and who indeed ſhould have leſs 
Immunitie than others; but now the Churches being a SanQuary 
or Girth,isin Deſuetude, ſince Poperie was aboliſhed ; though the 
Kings. Palaces are till Sanfuaries in all Nations, if Princes be 
dwelling therein ; and yet I think they ſhould not be SanQuaries 
if they dwell not there , except that allowance be granted them, 
either by expreſs Conceſſion or Preſcription; but theſe gave not 
Proteion to ſuch as were notorious Criminals, Novel. Jofin I7. 
cap, 5. verb, Negue homiciats, neque adulteris,neq ; Virginum Raptori- 
bus, delinquentibus terminorum cuſtodies cautelame, ſed etiam inde ex- 
trabes & ſupplicium iis inferes : non enim talia delinquentibus parcere 
convenit &s. And now I find not that any of the Kings Palaces 
are Sanctuaries as to Cryms with us, and in no caſe ſhould 
they be a.SanQuary againſt ſearching for, and apprehending Male- 
faRors; as is clear,l.3, f de fugitiv,Div. Marcus facultatem dedit in- 


grediend! tam Ceſaris quam Senatorum predia volentibus fugitivos in- 


querere, The Conzie-houſe pretends alſo to be a SanRuary with us, 

This priviledge of a SanQtuary was only granted to Holy, 
and Conſecrated Places, and amongſt Proteſtants, no Conſecrati- 
ons are in uſe, but yet according to the Canon-Law, Churches 
even before Conſecration,are generally thought by Lawyers to have 
that immunitie, vid. Covar, variare reſolut, 6ap, 20. nun. 4. And al- 


Try . 


beit - 
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beit this Priviledge be properly a Canonical Priviledge, yet it 
canggtbe. derny;ed,, þut that the very Churches of the Gentiles bad 
this: FrivIecge., as is Clear by 7 Lexcid, 1b. 7., and .was approved 
of by. Councils .and Fathers, -who are cited cap. 1 7- Leſt. 4. Pre: 
ſeriimicap, Miror, & cap. pens & fin.de Immunitate Eccleſt i5t, vid num; 
64Þ., 35» Foſit4 caps 20. enter. cap, 19, Exods caps 21. But though 
by the Canon. Law, 40, Paces about the Mother-Church,.and. 30, 
abont. other Churches. had the, ſame Privilcdge of Immunitiez albcic 
Skeen ſpeaks only of the 39, paces in his Annotations, ad cap. 6, 
Statut, Alex, 24, Yet I read of no ſuch Priviledge to either the 


30. . or the 40s paces, nor tothe Palaces of Biſhops, ror to Hoſpi- 


"' 


tals, vid, Cour: ibids 


) Brief of Diſtreſ:,for all the perſonal Debt owing by. his-Maſter, 
But by the firſt part »f this AQ, it is appointed, that the Tennents 
ſhall: be-poynded only for as much as they owe their Maſter which 
did hold only in poynding for moveable Debts; for in Dectects 
of poynding the Ground, the Creditor might have poynded all he 
found upon the Ground, and all izve&a &- illata, though the 
Tcnnent owed not ſo much. to the Maſter 3 yea, though he owed 
him nothing, as was:found 11,.Fly 1628. And though the Ten- 
rents, Term of payment were not come, if the Term of payment 
of the Annualrent, were by-paſt;, and they who. were ſo poynded, 
had-therr relief of the Heretor, for. whoſe Dekx they were poynded, 
but now the Lords extends this At ſo,as to detend Tennents againſt 
poynding upon Infteftments of Annuaſrent granted by the Maſter, 
ſo'that execution, cartnot paſſe againſt them for more than they owe 
their Maſter, as'to which only they.cav be perſonally lyable, and 
FARES 1 RF. ETD: oe Dili IH | . 
theix. Goods or inveJFa & iliata Cah be only poynded 3 bur yetthis 
was mot properly:an.Extenſion for debitz,fyr:d: are the Hcretors or 
Lords. Deb, ſince the Reretor is perſonally,and the Land is really 
lyablg therctore. This Ac extends only to Tennents of Lands, but 
not. to Tennents of Teinds, who cannot be poynded for their Ma- 

Tſters Jebr, 14. Fernvary 1556. C 
_. The ſecond part of this: Statute preſcribes the way of Appryzing 
'Lands from. Debitars, and it is the Original Statute whereupon 
Appry ſings are founded in our Law, and it. ſeems ſtrange, : that ſo 
material a part of -our Law ſhould not havean entire Statute, but 
ſhould have been. brought in at the cloſe of another, ' and leſs um- 
portant! caſe, | | 
The form. preſcribed to Compryzings, by this Statute, is, thatif 
the Creditor.cantot recover payment by poynding the Moveables, 
the Sheriff ſhall. cauſe. {c11 the Land to the avail of the Debt; and 
from this AG it4s, that to this day the Moveables mult. firſt be 
ſought, and_ though' the _Appryzing will be null for want ;of this 
Solemnitiezyet the offcring to provethat there were as. manyMove- 
ables pon the Fands,as might pay the Debt,. will nor reduce the 
Compryzing, except theſe. Moveables were offcred to the Meſlcn« 
ger, when he wasexecuting the appryzing,- and when the Sched- 
7 4 uls 


B are this A& the Tennent might have been Poynded by the 
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us of appryting were laid on 4upoit the ground 6f the Lands tan 

thi erteditur nuncto' referenti [Gs feciſſe executionens in (abilibus-q 77 th 
1161: tectabant bona mobilta dibitorrs quod non audituy volens probare ' 

colttavitn ad ainallandam exerationem Surd, Concil. nuns.” 1. th, x, ' 

This: Solertinitie- deſcends from l."t5- $ 2: de're Fund: 'by: which © 

Moveables were firft ro be poynded,and then Immoveables'faflzing ' 

of theſe; and was formerly introducd. into'this Nation by the o2p,- 

9. Stat, "24. Rob. 1. 1979-0242 of I COR as. 

By'this A&, it izappointed, that the Lands be appryzed*to'the ? 

avail of tke Debt, 'this proportion was long obferved, and murh * - 

was referred” to the arbitriment of the Judge ahd Inqueſt. ''Bals 

Jaur, who colleas-the' oldeſt Deciſions, and furch as were about the 

tte of the Inſtitution of the Colledge of Juſtice, im his-t1tle-of 

Comprizings, cap. 3, gives this for a Rule, that ilk twenty fhik" 

lng Land of old&extent, was .comprized to twenty Merks, '4'Fuly 

I523, James Heren contra Hemrie. Livel, and- ik Mark' 'Eand of 

ycariy. profit was to be Comprized to twenty Merks oF Stock; 

which: anſwered to- fivetor the hundred, pennlfMay 1 589. Adam Dick- 

s0n contra Jobs Carhattel, peralt. March,1539. But Thave ſeen diverſe. 

old Comprizing led about this time, at the inftance of George Lord 

Seaton, and Lady Jean Heptyu3n his Mother, againſt ſome Vaſfals, 

and Wodſetters i the Barony of Wejt-riddery in Linlithgow Shire, 

where more then five of the hundred was allowed, as will appear 

by computation; - one of theſe Comprizings dated 18. March, 1523, 

bears, 21, Aikers, with 12. ſhilling' Scots per aiker to have been ap- 

pryzed' in payment of two hundred and fourty pounds of principal 

due to the ſaid Lord George ; and a ſecond Comprizing alfo led at 

his inſtance, dated'17. December, 1541. bears, 25 Aikers, and two 

parts of an Aiker of infield land to have been appryzed in payment 

of rwo'tundred and fourty pounds of principal due to the faid _ 

Lord George; and a ſocont / Compryzing alſo led at his inſtance, /. 1-e(- 

dated 27. December, 1541. bears, 25. Aikers, - and two parts of al 

an aiker of infield to have been apprized for payment of three hun- \Y 

dred and fourty two'pounds of principle, cach aiker being valued , -: , i 

to amcrk of yearly Rent3 a the /Appryzing at his inſtance, dated th - 

6. Feb. 1544, bears, 20. Akers and a half to have been appryzed/ 

for 244- /ib, of principal, ilk atker being valued to r5, ſhiling of, _ 

yearly Rent 5 and afeueeh/Comprizing, dated, 5th May, 1547 f/ the 

bears, 18. Aikers to have beenapprized in payment of two hundred/ / 

and twenty merks principal , and the Rent of an aiker to be va» 

lued to a boll of victual, and the price of the boll to have been 

valued to 18. ſhilling Scots yearly; and ehis was'by and attour the 

Sheriffie, 'for which the like proportion of Lands was appryzed, 

as the ſcveral appryzings bears3 and for the better making of the 

proportion, they alſo bear, that the Sheriff and Inqueſt came to 

the ground of the Lands, and meafured off the aikers, and ſet a , 

conſtant price on the'-vicual, but by one of the Deciſions cited by 

' Baifour, later than theſe; It's hike that five per cent has"been their- 

by appointed to have been the Rule in time coming, as he fayes. ., 
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12 Obſervations upon the fifth Parkament 
= When Annualrents out of Lands were appryzed, the Inqueſt 
ZLIC did never exceed 5 per cent without a Diſpenſation from the Lords 
: | of Seffion, or elſe they were paafmhgia, ſayes Craig, pag, 332. And 
A / 4 ngeneo - the Compryzings were reduceable,. but Diſpenſations were eaſily. 
E- rantedg and Craig fayes, they were ſought to free the Inqueſt: from 

8-1 of perjury, but upon what ground it was, that the Inqueſt 


ſcrupled more in Compryzing of Annualrentsys than in Compryzing . 
; WT 0 Hay Linda: where they allowed a Rent*ihfwerdbleto/ 5 —— | 
/ Bain #7 cannot conjecture, except for one or two Reaſons, 1/7 That annual- 
Tl rent is a thing odious, and unlawful by the opinion of many Divines. 
| and therefore not to be ſtretched, 2. Annualrents were free of 
 publick Burdens, to which Lands were ſubje& , and therefore a 
< greater allowance might have been given of Land-rent than annu- 
alrent. | 
When Life-rent Rights, ſuch as ConjunQ-fee,Simple-liferent Ter- 
ces or Curialitie were comprized,the eſtimation was made according 
to the age of the Life-renter, or Life-rentrix, when within 4o. 
years, the eſtimation was 5 years purchaſe, that is as much as the 
Fruits and Rents had -yeelded for 5. years. preceeding, or might 
yeeldin 5. years thereafter 3 and when the Life-renter exceeded 40. 
years of age,and was not of the age of 50. compleat four years pur- 
chaſe was the eſtimation;and if 50 years of age was exceeded,and the 
ſixtieth not attained the eſtimation, was three years purchaſe ; 
and if the Life-renter was weak , or ſicklie, or that there was any 
other cauſe that might interrupt the Liferent-right, the Inqueſt did 
value, as the CircumStances determined; Craig pag. 331, in fine. & 
dif, pag. 332. it princ. $f 
And when any Servitude was apprized, the Inqueſt did alſo 
value as they thought the Servitude profitable, Craig loco citato, 
This was the way of Procedor in old Comprizings, in making a 
3 Mm proportion betwixt the Debt, and the thing Appryzed, 
2 3. | The form and ſtile of Decreets of Compryzings of old was 
<8 ſhortly thus; the Clerk of the Compryzing, who was ordinarily 
the Sheriffs Clerk, did extend a writing upon Parchment, con- 
' taining all the particulars of the procedor, to wit, that the Cre- 
ditor having obtained a Sentence before the Sheriff, decerning his 
Debitor to pay a certain ſum, and there being no Moveables to 
pay it, the Sheriff came to the ground of the Land with an In- 
queſt of moft knowing Perſons within the Shire ſcleQed for that 
effet, and there meaſured off ſome aikers for the Money , and 
Sherifftie correſponding, each aiker. paying ſo much victual, and the 
viual being valued to a ſuitable Rare, redeemable always by the 
Debitor within the time contained in the AR of Parliament; and 
which Writing is Seal-d with the Seals of the Judge, and of the In- 
OS + | | 
X 20. Though this Statute appoints the Sheriff to ſel}, yet upon- 
deliverence of the Lords of the Seſſion, they will appoint the 
' Compryzing to be led before Meflengers, or Macers, whom they 
will make Sheriffs in that part. | 


Ic 
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IF 


of King James tbe third. 

It being debated, whether. a Compryzers Marriage fell to the 
King, where the Comprizer was payed within the Legal, though 
he was not payed when the Marriage fell, but was payed there. 
after, and before the Legal expired ; it was urged that it did fall, 
becauſe the Compryzer was Vaſſal, and ſo as all Caſualties due by 
other Vaſlals ſhould fall, and that the King ſhould rather have 


this caſualty from Comprizers , than from any Vaſlals , becauſe a . 


Compryzer could by a ſpecial Statute , be entred by the King, 
though a ſingular Succeſſor. 20. If the King were ſeeking this ca- 
ſualty by the Debitors Death, the Comprizer would exclude him, 
by alledging that the Debvitor was Denuded,, and it were unjuſt, 


- that by this means, the King [ſhould want his caſualty from both. 


32. The Kiog falls all other caſualties by the Compryzer , ſach as 
Recognition, Literent Eſcheat , and the Compryzer by being en- 
tred, can do all Deeds that other Proprietars can do; and there- 
fore ſhould be lyable in all other caſualties, as they are. 49. If 
this were not allow'd, the King might be ſtill defrauded of this 
caſualty, for the Comprizer might {t1]l ſecure the Debitor, and if 
his own Marriage fell > he might thereafter cauſe redeem him- 
ſels And whereas it was pretended , that a compriſing is but 
a pignus  pratorium &* in pignoritus non transfertur domininnt, 
and ſo the Debitor being {till Proprietar, remain'd ſtill Vaſlal. 
To this it was replyed, That though a Compryfing reſemble pigs 
mus pretorium , yet it 1s truely an alienation , and this Statute ap- 
points the Land to be ſold to the Creditor 3 and by the whole Te- 
nor of Compriſings, it 1s clear that it is a judicial Vendition made 
under Reverfion , and ſo reſembles more a legal Wodſet 3; and 
therefore as in Wodſets, the Wodlſetters Marriage would fall, ſo 
ought the Comprizers, and its bcing a legal Vendition and Alie- 
nation appears from this alſo, that it falls: under Recogniti- 
on; and Recognition preſuppoſes ſtill alienationem domini. 
The Lords upon this Debate ( which clears much the nature of 
Comprifings ) prefer'd the Kiog, for they found that the Compriſer 
being Vaſlal, the Marriage fc}! by his Death, he having dicd before 
the Compryfing was redeem'd , and therefore it may be doubted, 
whether the Compriſer will have his relief , for the damnage in- 
eur'd by this caſualty from his Debitor, before the Lands can be 
redeem'd from him, fince it fell by his fault, in not paying himz 


nor is the Debitor much prejudg'd, for if the Lands had not been - 


Compriſd , this caſualty might have fallen. by his own Death, and 
the inconveniency urg'd from the. multitude of Marriages, that 
would fall by the great number of Comprizers, is of no w-ight, 


. fince if a man had fold his Land, and divided it amongſt his Cre- 


ditors, all their Marriages had as well fallen, in that caſe, as in 
this. 


39. Whereas by this ACt , the legal is to extend to ſeven years 
only, ſo that if there be one ſhilling reſting-after ſeven years, the 
Compryling expires 3 yet by the 62 AF 1 Par. Ch. 2. Ano 166r. 
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Obſervations upon the fiſth Parliament 
This legal is extended to ten years , but both the ſeven and ten 
are to be compted from the Date of the Decreet of Appriſing, 
and not fromthe Date of the allowance, by our practick. 

4% Though Superiours be not oblig'd to receive fingular Suc- 
ceſſors, yet they are bound to receive Comprizers upon payment 
of a years Dewty of the Lands Compriſed , and this ſingularity is 


introduc'd in favours of commerce, and of poor Debitors, but to 


ballance this ſpeciality , the Superiour is allow'd to retain the 


Land compriſed to himſelf, upon payment of the ſums compriſed . 
for,becauſe he is alſo proprietar of the Land3, having dominium dire- 


Gum, as the Vaſlal who is Debitor has Dominium utile , vid, 5. 
March. 1634. Black contra Pitmedine. But it was lately: found, 
that the Superiour could not redeem after feven or ten years, no 
more than the Vaſlal , for though the legal, as to the Superiour, 
benot limited , yet he comes but in place of the Vaſſal , and fo 
ought to have no more priviledge, and this general muſt be reſtri&- 
ed by the other parts of the Act, 

59, Though the Superiour be bound to receive the Compriſcrs, 
and that without producing their Authors Right, becauſe it is not 
preſumable that their Debitors , from whom they compriſed, will 
produce their Rights to them 3 yet where Adjudications are led, 
for compleating Diſpoſitions, or other Rights, the Superjour is not 
oblig'd to receive ſuch Adjudgers, until they inſtru& the laſt Vaſ- 
fals Right 3 for ſuch Adjadgers as theſe are not ordain'd by the A# 
of { 26 6h to be received , June 24. 1662. Meneil contra 
M*cdougal. But it may be doubted , what an Adjudger , who has 
done ultinart Diligence , to recover his Debitors Writs, ſhall do, 
if he cannot obtain them, it being very hard , that he ſhould ly 
out of his Right, becauſe of the contumacy of the perſon , who is 
HA to pores: the Right. Yid. ob/. on the 19 A@ Par. 2'Seſſ. 2 

» 2» IAA. | 


Eh it is faid here, that Juſtice-airs need not be continu'ds 


yet Juſtice-courts are declar'd peremptor , ſo that if Actions 


betore them be not call'd, the day to which rhe citation is given, 


the citation is null, &* perit inſlamia. AG 79. Par. 11, Ja. 6, Yid. 
Obſerv, on that AG. | 


BY this A@ itis declar'd ; that the Rolls and Regiſters be put in - 


Books , and have the ſame Strergth that the Rolls bad < 
for underſtanding which, it's fir to know, that both in Parliament 
and Exchequer, there were no Regiſters but Rolls And by this 
A@ the Rolls are ordain'd tobe turn'd into Books. and theſe Books 
are declar'd to be as authentick as their Originals, and the Clerk is 
yet deſign'd Clerk of the Council Regiſter and Rolls. 


His is the only 4 , by which counterfeiters of Money are 
puniſh'd by death ; and yet this AF properly ſtricks againſt 

the counterfeiters and coyners of Copper-money only, which 1n our 
Law is call'd blackMoney. It 
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*. of King James the third, , 


It has been doubted , whether the Officers of the Mint could 
coyn Copper-Money without expreſs permiſſion; but it was lately 
found they could not , becauſe coyning 15 ex ſua natura inter rega- 
lia. 29. There have been ſeveral warrands exprefly granted to the 


- faids Officers themſelves, for coyning Copper-money , and deter- 
. mining the quantity to be coyn'd , and the rates to be follow'd, 


which had been needleſs , if this could have been done without a 
Warrand. 39% There is fo great profit to the Coyners, and {6 
great loſs to the people, by coyning Copper and black Money, 
that it was neceſſary the coyning ſhould have been determin'd. 
49, It had beed unneceſſary and abſurd , to have diſcharg'd the 


' counterfiting and currency of Black-money by this A&, it it had been 
| lawfulto have coin'd without a Warrand;and whereas it was alleadg'd 


that black money was Coin'd in Ezgl:nd without warrand; To this it 
wasanſwer'd,that ſuch farthings &c. paſt only inthe placewherethey 
were coin'd in Fgland, but what paſſes in one place of Scotland, paſſes 
through all. Vid. Aznot.on AGF 28 Par. 6 Ja. 2. Supra. 
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creets of inferiour Courts before the Parlizment , the De» * 42. 


'] - defign ofthis AF is, to ſhew that in Redudtions of De» A CT 


fender -is not allow'd to propone Defences , that were 
competent and omitted in the firſt inſtance; and yet in 
Reductions of Decreets of inferiour Courts, before the Sefſhon, al- 
leadgances,though competent and omitted at the time of the firſtDe- 


creet,are receivable by thcLords,eſpecially if theDecreets bein abſence . 


Noa, That Dilators might have been then propon'd,ſeparatim; bu 


' now after a Dilator is repell'd, all the other Dilatars muſt be pro- 


pord together. ? 

Nota 29, It is clear by this AF , that Decreets of inferiour Courts 
were reduc'd before the Parliament, but theie Lords were then not 
what our Seffion is now 3 the Seſſion being then a Committee of 
Parliament, asis alſo clearby this Ad, 

Nota 39%. That Brieves of mort-anceſtrie ( which are now call'd 
Brieves for Serving of Heirs, were then led and expede in Juſtice- 
airs , though it was ſill by an Inqueſt , as this A bears ; and if 
then Difficulties did occur 1n ſerving of Heirs, it is clear that ſupe- 
riour Courts' might give their opinion upon theſe, though they can- 
not ſervean Heirz and thus two ſeveral peofory having raiſd Brieves 
for ſerving themſelves Heirs to Captain Roſs, they were Advocated 
from the Macers 3 and it was Debated before the Lords, what 
Probation was ſufficient to exclude the King as altimus Heres, al- 
beit it was alleadz'd , that this was only proper to be De- 


bated 'before the Inqueſt, and yet though the Lords may deter-- 


mine , how a thing may be proven, #@& ipſum modum probandi, 
as in that caſe where the Debate did run , whether the being ha- 
bit and repute Couſins, was ſufficient 3» agnatione antiquas yet the 
Lords 1n the caſe Forreſter contra the Heits of the Laird of Wrights- 

| "2 houſes, 


ACT 
43- 
ACT 
44+ 


ACT 
47« 


ACT: 
48, 


Obſervations upon the foxth Parliament. 


houſes , refuſed to conſider the Probation it ſelf, and the ObjeQi- 
ons againſt the Writs produc'd , but remitted the ſame” to the In- 
queſtz'though it was alleadgd , that it being objected here, that 
the Writs produc'd for Probation were vitiated, the Lords could on- 
ly judge this. as being ſpecies falſs 3 but withal, the Lords declared, 
that if the Inqueſt defired to know whether the Papers were vitiar- 
ed, they would give them their opmion therein. The Lords ofthe 
Seſſion themſelves have been ſometimes the Inqueſt, as in Serving 
King CHARLES theFuſt, Heir to Queen Az# his Mother, 
and King CHARLES the Second, to the Duke of Lenox 3 
though it was alleadg'd that this was inconvenient , becauſe no 
other Judge could reduce their Verdid ;* but certainly, either the 
Parliament might have reduc'd it, and found them guilty of Error, 
or the Lords of the Seſſion might have reduc'd their own Verdict, 
upon new Probation; for in this cafe they proceeded , not as Su- 
pream Judges, but as Members of Inqueſt, The Parliament have 
been ſometimes the Inqueſt, as 1n Serving the Earl of Mar Heir to 
his Mother. | , 


Y this 4G, the Party put to the Horn for Slaughter, is to find 

Caution before he be Relax'd; not *only to compear to un- 

derly the Law, but to pay twenty pounds for his Eſcheat Goods, 
and this is to this day expreſt in all Relaxations, 


y 8/1 obſerv. on AG 38 Par. 4 Ja. 4. 


Y this, and by the firſt A& of this Parliament, it is clear, that 

that Parliament did Delegat ſome of their number, not 
only + in ſome particular caſes, 'but with a general power to repre- 
ſenr them 1n all things which ſeems hard 3 for that were to make 
and create a new Parhament : but here their power was Delegat- 


ed only as to Debatable caſes, for theſe Lords were then in place 


of the Scifion ; and I have heard it Debated, if the Council could 
Delegat their Power, to any of their number , asto all things, for 
that were to make a new Council ; and fince the King impower'd 


-only nine to be a Yrorum , they might not impower a fewer num- 


ber 3 nor were it fit for the People ,” to have the Supream Powcr 
con. mitted toſo few, zec potcft delegatus delegare:Nor can the Juſtices, 
nor Commiſſioners for Teinds , make ſuch Committees , though 
they are as Supream as theCouncil.2id.Obſero.on the laſt AF 10 Par. 


Jay 3. 


PY this A& it ſeems that the Council may reduce the Verdids of : 
' Inqueſts and Sentences of the Juſtices , though the regular 


way of queſtioning Afiigers, who affuilzie , be by a. Summons 
of Error before the Juſtices,—and a new Inqueſt of fourty five 
perſons; and de'faFo', the CG | 

Sentences > before themſelves, as they did in George Grahames 


ouncil do cancel ſuch Verditts and 


Caſe, 


| of King James the ibird, 
Caſe; and ordinarly they mitigat the Sentences of the Ju- 
ite The Books of Regiam Majeſtatew , are by this AQ cal- 
Jed His Majeſties Laws, and the place here related to, is hb. 1. 
R.M. cap. 14. 3 


Ecauſe the Riches of this Realm, conſiſts chiefly in our Fiſhing, 
B therefore Buſhes are ordain'd to be made, fince theſe are able 
ro ride out in Storms, which leſſer Veſſels cannot do, and it is beſt 
fiſhing when the Waters are troubled; this is renew'd by the 49 AG 
. Parliament 4. Ja. 4. | | 


"T "ok by this A& , he who tines his AQion 1s to pay fourty 
ſhilling of expences 3 yet the modification is left arbitrary 
to the reſpeftive Judges , conform to the Civil Law , which ap- 
points condemnationem in expenſas & litium damna contra temere l- 


tigantes Inſt. hic, depen. temers litigantium F. 1, \And by the 43 4G 


Par, 11 ja, 6. The Defender pays twelve pennies out of every . 


pound to the Lords; and the Defenders expences at the Lords 
modification. | 


——— 
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Y the Civil Law, he who is to ſucceed as Heir, is ſtill to 
| be Tutor of Law 3 but becauſe this could not well be, 
where the immediat Heir was himſelf under twenty five 
ycai> 3 and therefore by this it is appointed, that the age of a Tu- 
tor of Law , or Tutor legitimrs, ſhall be the age of twenty five 
years, though the age of majority be twenty one , becauſe it re- 
quires greater experience to Govern other mens Afﬀeairs than our 
own 3 and it the immediat Heir, be not of that age, the next 
Heir who has attain'd to that age, is to be Tutor. And by the 
Civil Law, no man could be a Tutor, even by a Teſtament, till he 
attain'd to that age, rſt. qui tefaments tutor { 2. 


By this AQ alſo, the neareſt Agnat , that is to fay, the neareſt 
of the Fathers fide is to be Tutor, which was conform to the old 
Civil Law 3 but J»fti»ian ; by the Nov. 118.. did take away this 
difference betwixt Agnats and Cognats , both as to Succeflion, 


and "ag , and we in both follow the old Law, and not this 
Novel. 


Y this AQ, the Laws called leges birgorum, bound in with Reg; 
Maj. are declarda part of our Law, and the Chapter particular- 

ly related to is cap. 125, | 
Though this A& appoints only the Heirs of Baroxs , Gentlemen; 
and Free-helders to have Heirſhip«moveables, Yet by our Law, all 
X © Pre- 
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Olfervations upon the ſeventh Parliament 


Prelats, Barons and Burgeſſes may have Heirs, and theſe Heirs have 
right to the beſt of every thing that belong'd to their Predeceflor, 
as their heirſhip-moveable , conform to a Roll, exprefiing what is 
heirſhip-moveable , a copy of which Roll may be had from the 
Clerk of Edinburgh ; the reaſon why moveable. heii ſhip was allow- 
ed only to Prelats, Barons, and Burgefles , ſeems to be, either 
becauſe theſe being the only three States of Parliament , they on- 
ly ought to be allow'd fuch confiderable Plenithing, as heirſhip- 
moveables 3 or elfe becauſe in thoſe dayes , none but perſons. of 
theſe qualities, could have ſuch moveables; under the word Pre- 
lats are comprehended all benefic'd perſons. By Burgetles are under- 
ſtood all Tradeſ-men, and others Traffecking, or working within 
Burghs,but not honorary Burgeſles; By Barons are underſtood,all who 
are Infeft in -Lands, though not ereted in a Barony , and that 
maxime , ſemel baro, ſemper baro, is to be interpreted preſumptive, 
ſo that he who is Infett mn Lands , is prefum'd to die Infeft : Bur 


% 


' if he was deveſted before his death , either by Compryſing, Re. 


ſfignation, or otherwiſe, he cannot be counted a Baron, and have 
an heir, January 29, 1636, Straton contra Chirnſides Theſe words 
( of the bei# of ith thing ) muſt be interpreted, de corporibus , but 
not de quantitatilus &* rebus fungibilibus que pordere numero , vel 
menſura, conſtant, as Money, Cloath, exc. and ſo the Stool of 
a Salt-pan, which was out of uſe , was accounted but Iron, and 
fell not under moveable-heirſhip, Had. 1497, Reid contra; Thom- 


ſon. Item, where there are a dozen of Spoons, or moe, the Heir 


{ſhall have a. dozen, if they be fewer, he gets but one Spoon,” DzF. 
cap. 125, 1, burg. which Cuſtom hath extended , not only to other 
things that go by dozens, but likewiſe ſo 3 as theſe things that go 
by pairs, and are of one uſe 0 mult belong to the Heir 5 and 
thus the heirſhip of Oxen was found to be a yoke, July 20, 1610. 
Black contra Kincaid.” Dubitatur , 10. If the appearand heir of 
a man, who has only a Diſpoſition , but is not Infeftr, may have 
moveable heirſhip. Dubitatur , 20, If the appearand heir of 
him who has an Aſſiignation to a reverſion of Lands, may have 
moveable heirſhip , tince Afſignations to Reverſions , are real 
Rights, Y 


Y this Act it is declar'd , that the A@ ordaining perſonal Oblj- 
gations , to preſcrive in fourty years, was to be. interpreted 
ſo, as to extend to all Obligations, prior to that Act, which ſeems 


hard 3 _ for theſe who had thele Obligations, were 1n bore 


fide , not to do diligence 3. and therefore, ſome time ihould have 
been allow'd to do Diligence , as thirteen years were allow'd in 
the At of Preſcription 1617. and therefore it would ſeem, that 
the A& 29 Par. 5 Ja, 3- Ordaining. perſonal Obligations to ex- 
pire in fourty years., rather declares what was Law before , and 
that ſuch Preſcriptions have been formerly allow:d hereupon , the 
common Law , or fome old At; for this Statute likewiſe ſays, 
ihe time of the making of the ſaid AFs, fo that it appears there 
have been other Adas beſides that one, to which this rclates, . 

| Re- 
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of King James the third. 


old extent is meant ; that to which the whole Lands of Scat- 
lind were valu'd , by the firſt general Vahation, And by the 
new extent is underſtood the ſecond Valuation , which was long 
after the former : The ofd extent 1s faid in all Retours to be tem- 
pore pacis 3 and the new terpore guerre, or belli, the reaſon of 
which , ſome think to be , that the new extent-being made in 
time of War, there was a necelliry to highten the Valuation, for 
maintaining the War 3 Theſe Caſualtics being the greatelt part of 


the Kings Revenuez whereas the old extent 1s very inconſiderable, 


being in time of Peace, when there was no neceſlity for any additi- 
on to the Revenue, and when the value of the Money was very 
mcal. 


BY this AR, four of the old Council are to fit with the new 
Council ; but this A@ is now innovated by the poſterior dif- 
ferent Conſtitutions of privat .Burghs, Edinburgh, and many other 
Burghs having far more, whilſt others have but the numbers here 
preſcrived, or fewer. And as to Edinburgh, the manner of chooſing 
the Magiſtrates and Council thereof , is regulated by "KING 
F AMES the ſixth, his Decreet arbitral, commonly calbd the Sett, 
Vid Ja.3. Par, 5 4 30, 


He Superiour not entering to his Superiority , to the effect 

he may entcr, his Vatlal tines his Superiority for his lifetime; 

and though this A determines not for whoſe Jitetime the Superi- 

ority is to be loſt 3 yet by an Act of Sederunt Arno 1634. It is or- 

dain'd That the Superior tines his Superiority for his own lifetime, 

and not for the Vaſſals lifetime , and declares this to be the meaning 
of the Act. | 


Y this Act itts clear, that ſtealing of Dogs, Hauks, and the like. is 

not to be puniſh'd asThett, but only by a fine or Penalty of ten 
pounds , and in effect this 1s not crontrefatio rei aliene lucri faciend; 
cauſa; theſe Beaſts being rather uſefh] for ſport than gain , but it 
may be doubted, if a Fowler , who makes it his Trade , & ta 
lucrum facit, may not be puniſh'd as a Thief, for ſtealing another 
Foor Fowlers Dg, who lives by that Trade, and whoſe Dog is 


Ws Pleugh , and eſpecially fince ſuch Dogs are now bought and 
old, X ot | 


His A containing. the pains of ſuch as break Dovecots, .Cun- 
ninghares, &c. 15 alter'd, and'the Penalty hightned by ſubs 


ſequent Acts of Parliament, viz, by the 84 AG 6 Par. Ja. 6. and 


by the 3 A& Par. 19 Ja, 6. but theſe Ads are without prejudice 


pa putting all former Ads to Execution, made againſt the forefaid 
runs, / 64 
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Ftours to this day expreſs the old and new extent ; by the A C T 
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ACT THis penal Statute againſt Ferriers, not making Bridges, isin 


| Deſnetude, as are the Prices here expreſt, Vid. AG 39. Par- 
3 Ja. 1. Supra, and{Ad 20 Far. 4 Ja.3e | 
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King JAMES the third, Parliament 8, 


T would ſeem by this A& , that all ordinary Actions muſt be 
firſt purſu'd before inferiour Courts,which is likewiſe appointed 
by the 105.A14 Par. Ja.3:But now any Action may be purſu'd 

betore the Selfion or Parliament, in the firſt inſtance. But there can 
noaGtion be raifd before the Parliament without ſpecial warrand firſt 
paſt in the Articles, for bringing the ſame before the Parliament Yd, 
not.on AG 16 Pa.6 fa.2.AF 76 PaelgJao2.and 27 AG 5 Pa.Jaz. ſupra. 


Y this A& which is in preſent obſcrvance , ſach Aſſyzers as aſc 
ſoilzie a Pannel unjuſtly, are to be purſu'd for Error 
but ſuch as condemn him unjuſtly are not , the reaſon whereof 
ſeerns to be, that the Law-givers preſum'd, that no Aſſyzer 
would condemn unjuſtly , but that probably. they might ſhew fa. 
vour in abſolving ; and if Aſſyzers were puniſh'd for condemning, 

they would never Condemn : and ſince they get no Sallaries, 

they ſhould not be ſeverely uſd , but though we have no Law al- 
lowing aſlyzes of error, againſt ſuch as condemn; yet it may be al- 
leadg'd that Afſlyzers may be purſu'd if they condemn a man with. 


- out any ſhadow of probation. | 
29. This A& appoints that the Aſſyzers who are to judge of the 


Error, be noble perſons; for theſe thatare to judge of the Error of 
others, ought to be more, judicious than they 3 but by a Statut Sep, 
I591., c. 117. It is declard , that by noble perſons is meant only 
Landed-gentlemen, ; 

3% The error muſt be infer'd upon Principles and Grounds, 
which were repreſented to the Aſſyze, at the time of the Verdict, 
though the Retour may be reduc'd upon other grounds than ſuch as 
was than repreſented, as is clear by the A 13 Par, 22 Ja.6. It 
is alſo appointed by this A&, that though the Verdift be reduc'd, 
yet the perſon aſloilzed unjuſtly, cannot thereafter be puniſh'd, 
there being jus queſitume to him by the Verdi, and upon the fame 
principle; by the 91 A&# Par, 11 Ja. 6. If any ſpeak tothe Afſſize 
after they are inclo{d, the Verdid js declar'd null, but the Pannel 
being thereby acquit, cannot thereafter be accufd. | 

4% The place of Reg. cHaj. cited, but not expreſt in this AR 
is, [ib. 1.c, 14. where an aflize of error is ſaid to conſiſt of twenty 

owl) and lawful men, though they are call'd here twenty five noble 
rſons. 

E 50. It may bedoubted from*this Act, whether though the Pannel 

be not aſlailzied ; yet it any, or moe aflizers who voted to aſfoilzie, 

notwithſtanding of the clear Evidences to the contrary, may not be 

Pur- 


LAs cath Wy ” ” 4 ” > vis, . £ 9 Eh A 
OE eG Dern a ne te te Sr CY 
Ct eat ito ig ap ESE TS EIT NE chord? oa, 


©: 


of King James the third, + 

purſa*d as femere jurantes ſuper aſſiſam , fince he is guilty of Perju- 
ry , and Perj ity 1s infer d from an unjuſt Oath, and not from 
the Effet ; and though 1t may be pretended , that he follow'd his 
privat knowledge, yet that cannot defend, fince this may be urg'd, 
for all of them , if all ſhould affoilzie ; nor could any thing deter 


each particular Aſſyzer more, than that each may be found guilty, 


whereas if they thought that they would not be lyable , except 
the major part afloilzied , they, would adventure upon aſloilzing, 
as an uncertain Event : But yet the Juſtices inclin'd not to this 
Opinion, ſince no Error was ever purlud ., except where.a per- 


ſon guilty was freed , this being the windiffa publica, allow in 


thar caſe, 
It is likewiſe obſcrvable from this A, That the Aſſyzers com- 
mitting wiltul error, ſhall firſt be called before the King and His 


Council, who ſhall give them a great Aſſyze, and therefore His. 


Majeſtics Advocat having purſucg an afſlyze of Error in Jaly, 2681. 
He firſt called the Perſons who had committed the Error before 
the Privy Council, and asked at every man Judicially, wherher he 
owned his Verdict, or not, and theſe that owned not the Verdict, 


were not inliſted againſt Criminally, but when 'this Cauſe came to 


be called before the Juſtices, It was alleadged for them,* 19, That 
the Verdict bearing only, that the major part had aſfoilzied & 0 
conſtabat, who had aſſoilzied, and who condemned , which ſhould 
hold much more after the AC& of Regulations, in Ammo 1692 by 
which it is appointed. that the afly zers ſhould mark in their Ver- 
di&, who afſoilzied or\condemned, to the end it might be known 
who ſhould be purſued' for Error, but this was repelled, becauſe 
the King being prejudged by the Verdict, their giving.in the Ver- 
dict made all Criminal, and ſuch as were free {hould prove their in- 
nocence, for lic it ſhould be impoſſible for the King to be able 
otherwiſe to prove the guilt, which ſhould hold much more now, 
becauſe the Aflyzers had, - by the Regulations, an eafie remedie for 
preventing this, &- ſ6vi imputent, who did not mark who aflvil- 
zied, and who condemned 3 and though theſe Regulations 1ntro- 
duced that, as a further remedie for clearing this' matter, yet that 
was not neceſſary; for there were Aflyzes of Error, before Aſſyzers 
were ordained to be ſo marked. 29. It was alleadged, that this 


was not wiltull , nor by partral means, which partiality behoved _ 


neceſſarily to be proven by the words of the A&, but this:was 
repelled, becauſe the Error being clear, the Error behoved neceſ: 
farily to be wiltul], and by partial means, nor was it poſhble to 


prove theſe occult qualities otherwiſe than ab effetfu. 3% tt was * 


allgadged. that there being fourſcore upon the Pannel, the diſh 
cultie of .differencing the Probation might excuſe from wilfull Er- 
ror, but this was repelled, becauſe the probation adduced was fo 


clear, 49. By this A&, Aflyzes of Error are only to be allowed, 


; Where the Perſons Indited are ſhown before the Aſize , in the aſ- 


1yze of Error , but ſo it is, the perſons aſſoilzied by the former aſ- 
ſyze were Forfaulted in abſence , and were neither then nor now 
ſhown to the Allyze 3 and the reaſon of this ſpeciality, is, becauſe, 

| Y | 


oy 


ACT 
65. 


ACT 
66. 


Obſervations upon the eight Parliament 


if the Perſons «ffoilzied -were preſent they might prove their own 
innocencie, and ſo clear likewiſe theſe who afloilzied them, but this 
was repelled, becauſe, by theſe words Shown before the Aſyze 1s only 
meaned, that their Deſignations and not their Perſons ſhould be 
ſhown to the Afſyze of Error, : for elſe there could be no Allyze 
of Error in Forfaulters in abſence, and though the Perſons were 
preſent, they would not be admitted hoc ordine, to clear their own 
innocence, and the Aſſyzers ſhould have aſſoilzied , or condemned 


according to the Probation then led. 


FE*; Explication of this AF, vid; Not one AG 143. Par. 13. 
Ja. 1. 


His A is explained in the Obſerv, on the 17. A& 1 Par, 
Ja. 6,_ | 


. 


UCT Y this A, Deeds done, .and Rights made by Furiops Perſons, 
67. 


or Idiots are reduceable, not only from the date of the Brievs, 
but from the time that theſe Perſons were found to be Idiots or 
Furious; for the Verdict of the Inqueſts upon ſuch Brievs is de- 
claratory , and. finds that theſe Perſons were ſuch from ſuch a 
time, 

Obſerv, That albeit,from the Stile of the Brieve, of old a Furious, 
or Idiots deed could only be reduced from the date of the Brieve, 
and that by this 4&, ſuch Deeds be only declared to be Reduce- 
able from the time that the Inqueſt found , that the granter was 


-Furious or Idiot, yet the granter himſelf being convaleſced, may 


reduce Dceds done by himſelf, though there was neither Brievs, 
nor Inqueſt, finding him Furious, the Furie being clearlv proven, 
there being no reaſon that the negligence of Ag»ats or Fijends in 
not raiſing Brievs ſhould prejudge the Furious. Perſon,. 21, Feb, 
1632. and which ſeems yet harder, the Heir of the Furious Per- 
ſon will be allow'd to reduce, though there was no Brieve nor In- 
queſt in his own lifetime 3 andit is very hard to know his condis 
tion after Death , J=ly 26. 1638. for ſententia aut decretum judicis 


non facit furioſum ſed declarat ;, but there is this difference, that if 


the furious perſon was declar'd by an Inqueſt. that Verdi& proves 

per Je , as toali deeds done after”; but if this Idiotry or Furiofity, 
w:s not found by an Inqueſt , it muſt be prov'n by Witneſſes, and 

when the furious perſon .is re-convaleſc*d , deeds done by him af- 
ter that are valid , though there be no Declarator, and if there be 

only lucidIntervals,the deed is prefum'd to have been done in the fu- 
ry_, or lucid Interval, according as the deed itſelf is m—— 

unreaſonable 3 and for clearing of this , the Lords in a caſe, Srew- 

' art contra Stewart , ordain'd Witneſſes to be led before anſwer, to 
clear what condition the Granter was in,at the ſubſcriving of the 

deed contraverted , and it would ſeem that the preſumption lyes 

for its being done during the fury, and not during the lucid in- 
terval, if the Granter was found furious by an Inqueſt 3 becauſe 

this A of Parliament ſayes, That frae it may be known by the Inqueſt, 

| that 
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. fhat the perſons are F ools or Furious , all Alienations mide by the m* 
ſhal benull. zo af | | 


Otjerve 29; This Att of Parliament ſtricks only againſt natural 
Fools avd Iciots3 'and therefore where men-become Idiots; by' 
doting or old age , though they cannot recover, or by ſicknels, 
where they may recover. * Tt was thought that they could' not be 
found Idiots by an Inqueſt 3' and indeed' this were very dange= 
rons, for many who have been very famous and great men, might 
have been thus affronted in their old age or- ſickneſs, or at leaſt 
the.Exchequer will not grant Tutories Dative to the neareſt Ag- 
rats, unti! their condition be firſt try'd-by an Inqueſt, though the 
Cravers offer to prove the ſame by Witneſſes, beyond all Excepti- 
on-3 and thusit ſeems, that "though deeds done by Idiots. or Furi- 
ous. Perſons -may be declard null by "way of At&ion g yet 
themſelves cannot be 'declar*d Idiots otherwiſe , than by an In- 
queſt, | i ; Cs 


here declard null ; yet ſometimes they "may oblige themſelves va- 


w f- 
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Obſerv. 4o. From theſe words , and though it be known by the In- 
queſt, that the Inqueſt may find a perſon Idiot or furious upontheir 
proper knowledge, for they are both Judges and Witneſfles by our 
Law. V:d. obſerv, on the 18 AG 10 Par. Jas 6. O 


Y the At 68, Money and Gold being cry'd up, that is to ſay, ACT 


the value of Coyns being raif'd by the Parliament here, which 
is now uſually done by the Council ( both as to forraign Coyns 
and our own) the Parliament did by the 69 4, ordain that all 


Debts ſhould be paid with fick Money , arid' of the ſame price as'the 


money had courſe before this Proclamation and AF, which was anl 


to take place ., where the Terms of payment were by-paſt before. 


688&69 


the A&t , which makes me think, that the reaſon of the Att was, . 


becauſe the Parliament thought it juſt, that no mans Breach of Ob- 
ligation e& mora , ſhould be advantageous to him3 and if the Cre. 
ditor had got his Money in ſpecie , he might have made other ufe 


of it, by carrying it abroad, &c: But yet now all Debts may be 
paid, according to the courſe that Money has the time of the pay- 
ment, for as the Money may be cry'd up, fo it may be cryd: 


down, and to bring both to an equalty, the Debitor and Credi- 
tor run an equal hazard ; for whatever difference may be, as to 


tne taxing the price of other things, ſs eſtzmatio rei credite creverit- 


ant decreverit : yet in Money perpetua e eſtimatio L.'r. ff, de contra 


kend, Empt. For clearing of which Queſtion, Vid.Fin. ©ueft, SeleZ.. 
lib. 1. cap. 39. and ſo this At is in Deſuetude , Vid. 4& 19 Ja, 3 


Par. 3. But though Debts upon privat Obligations, were to be 
paid with Money at the ſame avail that the Money was at the*"tirhe 
of the ContraQt,and not the time of the payment;Yet the KingsTaxa- 

| Y 2 tions 
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tions- ahd:\publick Dues. were by,;-the Kings own.Conceſſion, to 
be paid according to the value of the Money at the time of the pay- 
ment, and; are not-to.'be' exacted; in Money , according as 'the 
Money was worth before it was cry'd up , Vid. laſt A& Par. 3 
Il} a Jo yl oo, 07 Mo Woe 19%; 4 

_} -j-4 J It has been much doubted, whether it was. true Policie to cry: 
wo up Money;-for though'this ſeems tobe an encouragement to for- 
ralgners, . to; Export our: Commodity ,, of which we have too much, 
and to Import Money, of which we have tco lictlez | Yet it is urg'd 
-on the other hand, that in crying up Money, we do but underva- 
lue our own-Commoditie;, and our own Land , and raife the va- 
lue of Money , which is the Commodity of a forraigri Countrey, 


we. have uſe for carrying our Money abroad, Forraigners will on- 

Iy. give us Commodities conform to; the intrinlick value , for they 

will not conſider our raifing of it, and '{o he who got the Money, 
Which was ſo raif 1, is cheated in as much as the.Money is raid 
above the intrinfick value. - 29%. As: to, our own Commodities -.at 
home, either they are raifd to the ſame proportion with the Mos. 

ny, and then forraign Merchants will not bring in Money for our 
Commoaditie, -becauſe they can gain nothing by bringing it in, and 

ſo we loſe the defign of raifing our Money , 'or elſe the Com- 
modities are not: raif'd in value to the Money, and fo the forraign 
Merchant does. only cheat-us; as for inſtance, if our Money be 

raid a tenth part, the forraign Merchant gives us only nine Picces 

for ten. 39. This raiſes the Exchange to our great loſs; for he 

who draws the Bills upon Londoz or Paris , conſidering that' our 

ED ten Pieces. are but nine, there he will add the value of a tenth Piece 
7 _ to the Exchange. 49. If. forraign Princes find we have advantage 
by this raiſing of our Money , they will either raiſe their own to 

the ſame proportion; and then we ſhall have no gain, or to a high-' 

'er, and then we ſhall. have loſs ; and at belt ,* difFerent raj- 
ſings of Money will occaſion but great variation, . and uncertainty 


in C6yns, 
ACT Ourts. of Guerra here forbidden, ſeem to have been Courts 
70. holden upon Neighbour: feid and Riots, and Skeer fourds 


them upon 5. zlt. tit. 17. de par. tenend, lib. 2. de fend. Si minifte- 
riales alicujus domini inter ſe Guerram habuerint, comes ſive judex 31 
cujus regimine eam fecerint per leges & judicia ex rattone proſe- 
Quarnr. 
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on that AR, 2 
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ſuch as Spaiz and other places who. have. Mines ; as:for inſtance, if 
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- | - 1, Ja. 1.Whichisthe Act here related to, 


of King James'the third © 8 
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I King Janis the bird, Parl, 10. 


Hough all men be allow'd to bring in Vidal from for: ACT 
raign Countries by this AO& , yet the Importation of 73, 
- Victual from Jreland is Prohibited by A@& 3 Sefſ. 3 Par, | 

2, Ch, 2, | | ; 


He A concerning Cruives, is explain'd in the AF 11 Par, A C T 
; , 


His' A& appointed the taking more than juſt Fraught, to be AC T 
a point of Dittay,becauſe it was oppreſſion, and irregular exa- 75. 
ion, and this is ſtill taken up as dittay in'-Circuit Courts; yet the 
Council does alſo punifh it , and I think, the Maſter of the 
Ground where the Ferry is, may puniſh ſuch irregular Exacti- 
Os. 


THe unlaw of ſuch as burn Muires, is by this A five pounds, 4CT 

which is renewd Ae 71 Par.*6 Ja. 4, but by the 11 A@ 5g, + 

Pur, 4 Jas 5. The puniſhment is five pounds for the firſt time, 

ten for the ſecond, and twenty for the third time, and theſe penal- 

tics are Ratifi'd 67 34 Par. 6 Ja. 6. : 

"He uſing other Barrels than the Hawburg Meaſure , is made A C T' 

| point of Dittay , becauſe other Barrels were lookt 'on as 497. 
falſe Meaſure 3 but our Barrel now is , ten gallons for Salmond, 
and eight and an halffor Herring, 


He AC here related to, is Ad 7 Par. 1 Ja. I; Wherethis At AC T 
is Explain'd. I EE, " 


pomye is the uſurping and appropriating our Superiours Lands ACT 

or High-wayes and Purpreſiure is much now in Deſuetude, 80, © 

The ordinary Remedy now, being ations of Moleſtaticn, or De- © 

Clarators of Property 3 but Purpr:ifjon 1s not abſolutely in Deſue- 

tude: Forby the 5 A 16 Par. Fa. 6. Itis ordaird that ſuch as 

Till the Kings Parks, or ' Commonties , ſhall le lyable in Purpruſye, 

on , and puriſl d accordivg 10 ihe old ] aws, the ſame beirg Tryd, 

either by way of Mol:ftation , or before tbe Lord; af Seſſron; and the 

old Puniſhment was an arbitrary Puniſhwent , and the. 

loſs of his Lands, which he held of the King, and the reaſon why 

that Act did appoint the Tryal to be by Voleſtation before the 

Lords was, b<cauſe of old it was only I ry'd by an Aflize before 

the Juſtices. Vid. lib. 1. cap. 5. nun. 4. & lib. 2. cap. 74. R. OM. 

It is doubted , whether Vaſials of Regalities Building upon -the 

Strects of Burghs of Regalitie, may be puniſkvd.for Purpreſtute, or 
Z whe- 
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whether the Building a Foot or two furder than formerly , even 
in Burghs Royal, would infer that puniſhment, | ; 

From theſe words of the A& , That mae Yaſal, nor Sub-waſſal, 
or other T ennent tpder the Baton, has Power or: JuriſdiGion to hold a 
Court, It is fit to obſerve , that this holds not only in Purpruſt- 
on, though that: be the caſe mention'd in this AC ; but generally, 
Vaſſals nor Sub-vaſlals cannot hold Courts, except they be Infeft, 
camcuriis; and even. then they have only power to hold Courts for 
Pay tent of their own Rents,or ſuch other things as neceſſarly follow 
the labourivg of Land, cxcept the Vaſlal be a Baron, 1n which caſe he 
has power to jadge ryots, and unlaw for Bloodwits, as Sheriffs do. 


©» This A is not to be found in the black Impreſſion, 


There is an AC omitted by Skeer, which is the laſt inthe black 
Impreſſion , whereby , the Parliament elegans their - full Par- 


t liamentary power to ſome of their Number, for hearing ſome Am- 


bafrators, and deciding ſome Cauſes, Iicet delegatus non poteſt delegare, 
and fuch Delegations ofthe Supream Power may be dangerous. 


a te 
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© King JAMEs the third, Parliament 11. 


"Hough: this AF appoints Barons and Lords, who led their 
, own Men or-Vaſlals at that timeto the Hoſt, to be lyable 

for- the skaith theydo, in coming to the KINGS Holt; 

Yet this A@ 1s now upon the parity of Reaſon, extended 
to all Officers, who arenow come in place of theſe. It may be al- 
leadg'd trom'this A&F , that it is not lawful for fuch as go to the 
KINGS Holſt to take free Quarter, or Meat and Drink gratis, 
Which we call. Free-quarter , 'which may be further clear from 
cap. 5. Stat. 1. Rob. 1. Where theſe that come to the Hoſt, are or- 


_ dain'd to be ſerv'd for their Money , and that they take nothing, 


but at the ſight of the Baillies, . and others there mention*d , un- 
der the pain of being puniſh'd as Robbers : Burt it is ſtill doubted, 
whether the Countrey may be put to be the firſt advancers, when 
the Militia is raifdin ſuch haſte, that.theſe who are remote, cannot 
provide preſent money, and the Countrey into which they are ſent, 
Rove by their irregularities occaſion'd their coming,it being unjuſt that 
Innocent Shires who ſend in their Militia,ſhould be put to expences,in 
levying and entertaining men to repreſs the irregularitiesof others, 


FT is obſervable from this AF , that it 1s not the Parliament but 
the KING, without mentioning conſent of Parliament, who 


commands the Pwoprietars of Caſtles to furniſh them for Defence 


againſt the Enemy, with Vicual and Artillery, and the reaſon of 
this 1s, becauſe there was no Fort nor Strength, or t#rris pinnata, 
call'd Tower-hoxſes, allow'd to be build in Scotland, without an ex- 

eſs Warrand under the Kings own hand , this being one of the 


.effe&ts 07 his Prerogative, in the ſole diſpoſing, and making of 
Peace and War 3. and fince Arms cannot.be born without his Li- 


cence, 


19s 4 
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cence;,muchleſs ſhould Strengths be built:and from theſegrounds,and 
che practiſe ofother Nations, it was contended lately, that the King 
may Garriſon any mans houſe, when heand his Council tind the hay- 
ing a Garriſon in that place, for maintaining the Peace of the Coun- 
trey is necefJary But Craig is of opinion, that 1t 1s Treaſon, or at 
leaſt Purpreſture, to deny the King the uſe of our Caſtles, or 


87 


Towers in fuch caſes, Fure anglorum turres ones, quia ad defen ſionem, 
Gu munitionem, regni extrute tantum preſumuntur , ad regem' per- 


tanent, ad quem &* regni defenſio; quod fi idem & jure noftro obſerva. 
ri .quis dicaty non, at opinor, Merrabit, cur enim qui turrine five for- 


tabiinm (unm. regi denegat ,  crimen leſs Majeitatis incurrit , magis 


quam (5. equhme , aut ades, aut rem aliam,, nulla alia ratio probabilis 


reddi poteſt, iſt quod negatia hec ex jure feudlli, regeme &% dominun- 
widetur privare jure fiti dominij , & ſpecies quedam purpreſture 'eft, 


periculo, ' Which agrees with the opinion of forraign Lawyers who 


& alias res otras principi poſcenti poſſumns negare | ſine perduellionis- 


ace of the Pawcr of Kings in general, Fritz. He ur, preſidij, pe-" 
es queme Monarchia, is urbes , arces occupare potest, Tiſq; pro tuenda” 


ſeenritate publica preſidia imponere poteFF, But in this as 1n all ſuch 
caſes, the prerogative ſhould not-be' made uſe of, except in caſes 
of extream necellity , and even then the Heretor is to be repaid, 


if he muſt hire another. Houſe , as at'Sea in Storms ,' all the par. 


ties concern'd in the. Ship are to contribute for repairing his loſs, 


who for lightning and ſecuring his Ship, is forc'd to throw his Goods / 


over-board. 


F a Woman who has a Conjundtfee , alienat it during her mar- 
riage, the alienation is abb/, except ſhe ratifie the ſame judici- 
ally. outwith the preſence of her Huſband upon oath , never to 
revock it , and then the alienation is valid, but though this AR 
ſuſtains a judicial Inſtrumentunder the Seal of the Judge, as a ſuf- 
ficient probation; yet now ſomething muſt be produc'd under her 


- uw 


own hard, or by two Notars, and the-Lords would not ſuſtain 


the At of Renunciation, though under the hand of both - Judge 


and Clerk, February I'Jo I678. Gordon contra Maxoel, The rea» 
ſon of which Decifion I conceive to be not becauſe 'this A@ to 


which the Deciſion is contrary, 1s only ſet down as a Memorandum, 


and relates a Deciſion of Parliament , without Statuting any thing 


thereupon , for confirming the ſame, for the meer ſetting down 
this Deciſion among the Ads of Parliament , gives it the ſtrength 
of an Ac 3 but becauſe the time of that A , one Notar was ſuf- 
ficient, but now, eithera Woman muſt ſubſcrive her ſelf, or two 
Notars for her. : | 
Obſerv, 19, That Deciſions of Parliament bind as Laws, though 
they be not ſet down as general Laws , for the inſerting them 
amongſt Laws, make them' equal to Laws. Some times Deciſi- 
ons by the King,areinſerted amongſt the Acts of Parliament, as cap. 
16 David 2, | | 
Obſerv, 29, That though an oath is ſufficient to confirm the Re- 
nunciation of a Joynture ſtarte matrimonio 5 Yet it is not ſuffici- 


& 2 ENt 


ad wt ; 
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ent to confirm a perſonal obligation, granted by a Woman, fax- 
te matrimonio , as is decided , November $ 1677. Sinclar contra 
Richardſon and his Spouſe 3 the reaſon of which diſparity ſeems to 
be, that in Conjun&-fees, ſhe is dowwina, and the Obligation 1s not 
to take effect till after her Huſbands death » But in other Obliga- 
tions, where the deſign ts to bind her ſelf, the Obligation 1s 1n- 
valid, becaule ſhe being ſ#b poteſtate mariti , cannot oblige her ſelf ; 
and upon the {ame ground it 1s, that Diſpoſitions granted by He- 
retrixes ftarte matrimonio, will be ſuſtained , they having therein 
plenum domininm, as to the PropertF , and even perſonal Obliga- 
tions for ſums of Money granted by a Woman, who was an ap- 
pearand Heir, there being. a Back-bond granted to her, declaring 
that ſhe ſhould not be thereby perſonally oblig'd, was ſuſtain'd 
to be the foundation of a Comprizing 3 for as ſhe might have diſ- 


pad ber own, Heretage expreſly , fo the might have lawfully: 


granted an Obligation , whereby the ſame might have been Ad- 


judg'd ,, Jarnary 23, 1678, Pringle and Bruce contra Paterſon. vid. 


Stockman. dccife 59. 


B? the Canon Law, Laickshave no power of choifing or eleting 
\ hurch men, c 2-1ſquis 43. c, #aſſana. 56, de ele, & elett po- 
zest, So that the priviiedge here granted, ſeems contrary to the 
Canon Law 3 But as the King of France had power by the Concor- 
data with Pope Leo 10th, to nomivat Biſhops and Abbots z ſo our 
King .had the nomination of Biſhops #nd Abbots, and the proviſi- 
on of them belong'd to the Pope, as is clear by the 125 A& 7 Par, 
Ja. 5, Which though this AGt ſays , did belong to our Kirgs by the 
Frizaedge of their Crown ( for prerogative was then call'd privi- 


ledge) yet it is contel!, that they deriv'd-this priviledge from the 


Pope, Af 53 Par. 5 Fa.4. For underſtanding this AQ , it is ne- 
cell.,ry to know , that if the Kings who had theſe priviledges, did 
not nominat within fix' Moneths, the Pope might confer the Benes 
fice as he plead - and it the King did nominat an unfit perſon, 
the Pope might refuſe himz and the King was oblig'd to n:me ano- 
ther within three Moneths, wid, paſt. de benefi cap. 8. But our Kings 
not- acknowledging this power of precluding , It is Statute by this 
Act , that our Kings may preſent at all times, till the Prelate named 


' by the Pope ſhow his Bulls of Proviſion to the King and Chapter, and 


though the King ſhould admit to the Temporality a Prelate 
before ſhowing of his Bulls, it will not be prejudicial to the Kings 
priviledge of preſentation, that is toſay, that though the King had 


admitted a perſon, whom the Pope had rejeRed as unfit, he might 


yet of new preſent, and the Pope ſhould not have Right, jure dewo« 
lut 0 o f ; 
9 


EY underſtanding this AQ, it is fit to know , that regulariter + 
' beneficia vacatura , could not be purchaſtz and yet the Pope : 
had relerv'd a power to confer , even theſe ex plenitudrie poteſta- + 
#is , cap. propeſuit de confer. prebend. 6. decretg, But this AQ: 3 


mad 2 
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of Kine James the third. - 


'" made to annul all ſich Proviſions to Benefices, not yet vas 


cand. 


—_ 


King L[AMEs the third, Parliament 12. 


ſhews that the continuance of Courts, is not of its own 
nature lawful g and therefore no Judge may continue his 
Courts,except he have anexprefs Warrand forit, ſince ſuch as are Cite 
ed,may be' thus prejudg'd by delays - But ſince the King istheFouh- 
tain of Juriſdiion, it 1s thought the King may grant ſuch Warrands, 
tho there be ſome caſes wherein the King has reſtricted himſelf by ex- 
preſs Statute, as in Criminal Courts, which are declar'd to be peremp- 
tor by the 79 AG 11 Par, Fax 6, Where it is obſervable, that 
theſe Courts are declar'd not to be con-inuable by 'the Kings ſpe- 


'T* At giving the Warden power to continue his Courts, 


- Gal will and direction, to ſhew that .continuations of Courts de- 


pended. upon him and generally it is by the will of the Letters, 
that it is known what Actions abide continuation or not ; - and 
though the Wardens Courts be Juſtice-Courts, yet it is thought 
they niay be continued , notwithſtanding of that poſterior 


Y this A& the breakers of the King or Wardens ſafe ConduQ, 

are puniſhable by death, which 1s conform to the Civil Law, 

L. 1. ff. ad Leg. Jul. /Majet. and to the practice of other Nations, 

Chriſtin. tit. 4- Art. $8. What diffrence there is inter pacem , ſe- 

curitatem , ſaltuagardiam &- ſuluum condudum. Vids affiid. lib. 3. 
tit. 16, | 


Hough the ſelling or buying of corrupt Wine, after it is 
found to be ſuch , be declar'd puniſhable by death ; yet 


the ſelling corrupt Wine willingly, even before that, is puniſhable: - 


and though ſelling corrupt Wine in the general be puniſhable yet 
this muſt be reftriS&ed to the caſe of knowledge, for he who ſells 
or buys without knowing of it to be corrupt, or to have been found 
ſo, is not puniſhable by death, 


© King Jaws thethird, Parl. 1 3 


F old every Heretor brought his own men to Weapon- 
| ſhowing, and to the Kings Hoſt, as is clear by the 8x 
AG Par. 11 Ja, 3. and all theſe were commanded by 
the Sheriffs, Lords of Regalities, and the Kings other 


| Officers, and were calfd together by Letters parent under the Pri- 


'vy Seal, direfted to. theſe Officers, as is clear by this A&; But 
* Aa now 


99 
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now. the Militia is commanded by Colonels, and choſen by the 


. King, and are callFd together by Proclamarion , and Letters from 


the Council , ſubſcriv'd only by the Chancelloror Prefident of the 
Council. From this and other old Writs,it is clear, that the Privy Seal 
was then the Seal of the Privy Council, but now they have a Seal 


. peculiar to themſclves , which is calld the Signet of the Privy 


Council. id, Arnot, on AG 30 Par. z Ja. 4. 


The Kings Rents: of old were 'Govern'd by the Kings Maſters 
houſhold, and Compt-roller, and the'Council , but now by the. Ex- 
chequer, and the Maſter-houſhold has no intereſt in them , raxioze 


. officzj, that Office belonging Heretably to the Earl of. Argile , is 


now extint by his/ Foretalture, But the Office of Compt-roller 
is engroſſed inthe Theſaurers Office: By this Aa, ſuch as detain 


. the, Kings Rents , are to be diſtrajnzied, that is to ſay, purſu'd in 


the ordinary way, 977. by poynding the ground for their redderdo, 
by Horningsupon their Tacks 3 but though the uplifting the Kings 


| Feu-duties was deſign'd once to have been by quartering , yet this 


was thereafter found illegal ; nor could the Exciſe be 1o litted, if 


' that way -were not warranted by Parliament , there is no ſpecial 


puniſhment expreſt here againſt the Ufhicers. who detain the Kings 


' Rents : Bur by the Civil Law, theſe who abſtracted publick Mo- 
'ney., or cconverted it ro their own uſe, Erant rei peculiatus , qui 


olim pena quadrupli poſtea deportatione puniebantur , magittratus vero 
quz durante officio publicas pecunias abſtraxerunt capite puniuntar , l. 
z#n.C h.i, but this Crime only holds in the miſapplying of pub- 
lick Money, and not in the withholding the Kings Rents, © \ 


Nota. This and - the next A& bear "not to be made with con- 
ſent of the three Eſtates of Parliament , but only that the Lords 
think expedient 3 by which I think muſt be mean'd:the Lords of 
the Articles , or elſe this and the next A& being Conceſſions of 
the Parons, in what related to themſelves, they were not thought 
fit to be drawn as Ads of Parliament , but only as conceffions; 
but I incline rather to think that by Lords here is mean'd , the 
Lords of Articles, becauſe the As 95 and 96 of this Parliament 
bear the concluſion of the Lords of the Articles , though ſome- 
times by the word, Lords, are mean'd the three Eſtates of Parlia- 
ment, as in the 3o AF Par. 7. 74.2, 


BY this At the Roſe-noble was made the ſtandart of all the Gold, 
and it was oftwenty two Carrets and ten'gratn finenefs,but now 
our Gold is only of twenty two Carrets fineneſs,that Gold beingtoo 
ſoft, and conſequently, ſubje& to be waſted, * ' 7 SR) 
By this A& alſo the Warden of the Cunzie-houſe were firſt in- 
ſtituted, for underitanding of whoſe Office, it is'fit to know, that 
the Maſter of the Cunzie-houſe has the care of Coyning, and as 
checks over him, are for trying the fineneſs, the Efſay-maſter, and 
for trying the weight are the Warden, who trons the Money, and 


the 


£ 


SF 


[pens ens . 


+ of King James tbe third; 91 
the Counter-warden, who weighs after him, and is his Check, and 
over themall is the General of the Mint. | 


Y this AT Reſpits. are diſcharg'd , whereby Juſtice is delay'd; A C T 
and it's here ſaid , that Reſpits_ are more againit Juſtice than 94, 

Remilſions ; the reaſon whereof ſeems to be , that Remithons are 

only granted after ſome Tryal 3 but Relpits are granted more eaſi- 

ly , and may be ſought more frequently, and that betore the ſtate 

of the caſe be examined ; nor is the Party 1wjur'd , aflyth'd here 

asin Remiſfions: For the ſame rcaſon alſo, Precepts for continu- 

ing Juſtice Courts, are diſcharg'd, and the Juſtices allow'd not 

to reſpet them AG 79 , Par. 11 Ja, 6. and by the 47 4@ of that 

ſame Parliiment , rhey are diſcharg'd alſo 3 for that AR ſiricks a- 

gainſt Reſpits, as well as againſt Protections, | 


'T'He AQ anent Ferries is Explain'd in the obſervations upon the ACT 
AG 75 Par. 10 Fa. 3. | 95s, 


Blerve 19. From this AF, that the Silver of Scotland ſhould be 4 CT 
1x penny fine; for though this A& ſays, that it ſhall bethe 96, 
fineneſs of 12 penny fine; yet the meaning of that AQ is, becauſe 
12 pcnny fine 1s. the fineſt imaginary value, but there muſt be 
ſtill a twelfth part allow'd of alley to make the Siver malleable 3 
and albeit the puniſhment in the A# againſt theſe who work not 
' up to this fineneſs be arbitrary, yet it is declard to be puniſhable 
by death, by the 56 4& Par. 6 Q. M. 
Obſerv. 29. That the ordaining this AG to take effe@ after for- 
ty days Proclamation , implys , that regularly As may be put in 
execution ſooner , as by the 20 A& Par. 3 Ja. 3. 


King James the third, Parliament 14.. 


who ſwore to obſerve it , but the bringing MalefaQors 98. 

to the-Bar-in ſober manner, without aſliſters, is command- ; 

ed by many A&s, and though by this A& it ſeems, that 
the Juſtices cannot hinder ſome of the Pannels friends to ſtand with 
him upon the Panne];that is to fay, to ſtay at the Bar, and that four 
friends are allow!d to the Purſuer, and ten to the Defender , by 
the 41 AF Par.6 Q. M. Yet the Juſtices do ſuffer few or none to 
ſtand with the Pannel, as they ſee occaſion for it- : 


TFT: AT is only a Temporary Statute, ending with theſe ACT # 


Te Crowner of old received the Porteous Rolls, that is to ſay, ACT 
4 the names of ſuch MalefaQtors as wereto be purſu'd at Juſtice- I 
airs, but now the Juſtice Clerk keeps it himſelf; and gives it to the 99% 


| Macers of the Criminal Courts, or Meſſengers who cite the perſons 
to be purſu'd. ; , " 


Aa 2 | | The 


9a © Obſervations upon the fourteemb Parliament 


ACT He Defenders in ſlaughter are by this to be cited upon fix 

100. dayes to find Caution, or elſe areto bedenunc'd Rebels; but 
now if the Criminals benot in priſon, they areto be cited to find Cau-_ 

tion upon fifteen dayes,but if they be in priſon they may get an Indi&. 

ment to anſwer upon twenty four hours. ; 


BY this Statute it is clear, that a perſon apprehended and incar- 
cerated,muſt firſt be maintain'd upon. his own expences,and ifhe - 
be not able to aliment himſelt , the Sheriff is to aliment him upon 
his Majeſties allowance , and by a Jate Act of the Juſtice Court 
The Keeper of the Tolbooth of Edinburgh is diſchargr to receive 
any Criminal Priſoner *, till he who enters him Priſoner, find Cau- 
tion to aliment3 for before that AG, poor people were ſtarv'd and 
ruin'd by their Impriſonment. | 


ACT His Act is in Deſuetude , for nothing is due now to Crown- 
IO2, ers, becauſe they donot attach as formerly, and this was the 
price of their pains or Fee, | W £5 NY: 


ACT His At is in Deſuetude, for no Sheriff tholes now an Aſſize, 
103. the laſt nor no day ofa Juſtice-air, except he be purſuwd for 
ſome particular Crime, or for Malverſation in his Office, 


ACT Y this A& if the Sheriff hear of any Convocations, he ſhould 
104. charge them to ceaſe , and if they refuſe , he ſhould continue 
the Court, and purſue them, and the puniſhment is Impriſonment 
for a year 3 from which A& , it was argu'd juſtly in the Earl of 
Caithneſs caſe , that though men refuſd to difſſipat at the Sheriffs 
deſire, he conld not ſummarly fall on them, and kill them, for that 
were t00 dangerous a powet to be given to any; Sheriff, and all 
that he could do by this Act, was to acquaint the King, and then 


purſue them. | 


{ ſham A&ordfining the Cauſes of Widows and Orphans, Kirk» 
men, ec. only to. belong to the Cognition of the Lords, is in 
Deſuetude, and theſe Actionsdo properly belong to the Commillariot 
Court, LS | | 


m_ 


-—- He Burrows of Scotland have liberty to meet in time of Parliament, 
'T and to propoſe as a Body, and third Eſtate, any overtures for 

- Trad: , but no other ſtate of Parliamentcan lawfully meet, this be- 
ing a ſingularity indulg'd tothem for the good of Commerce and 
the ſubſequent Acts are propoſd by that Eſtate to the Parliament, 
| and by them turn into Aﬀts, as appears by the Rubrick it felt, 


ad; 


of King Jaines he third, 93 
XV T1. 4&12 Par 2 Ja. 3. Yid. obſerv, on 47 AF Par. 1 Cha, 22 get 


and on-AG 66 Par. 14 Ja. 2. ; 107. 


| THe A& here ratifi'd , though not expreſt, is AF 3o Par. 5 ACT 
. Ja. Jo ; . 108, 


T Hough this AG allows the Burrows to meet every year at Inner- A C T 
keitkirg only. yct thereafter they areallow'd to meet four times 111, 

in the year, at what place they ſhall think molt expedient, AG 54. 

Pa. 5 Fa. 6. and the burgh of Edizburgh , with ſix of the reſt may 
conveen them, 4 119 Par. 7 Ja. 6. Now they meerin July at Edin- 

baurgh, Pearik, Dundee, eAberdene, Stirling, and the Provolt of the 

Town in which they meet , being always Prefident without Ele- 

Gion, and though the Fine of each abſent Burgh be here five 
pounds, yet it is made twenty pounds, Wd 119 Par. 7, 

Ja, 6. 


FF His Act adds to the ordinary annexations, that the King ſhall be 
bound by his oath at the Coronation , that he ſhall not alie- 
nat the annext Property, which oathis given by all the ſuccceding 
Kings, 
Ic is obſervable alſo in this Att, that the Kings great Seal, and ' 
the Seals of all the Prelats, Lords, Barons, and Commiſh- 
oners for Burrows are appended, which was uſual in theſe days, in 
all Conceſſions granted 1n Parliament , and I have ſeveral Patents 
of honour, granted by the King 1n Parliament, wherein the Kings 
great Sea] was appended, as now it is tothe Patent 3 and the Seals 
of all the Ecclecfiaſticks, were appended upon the right ſide, and 
theſe of the Laicks on the left fide, each Seal hanging from a Label 
or Tag, on which the owners Name was writ, and inazz9 1558. 
a Commiſhon to the Lord Seton to be Ambaſſador in France, was 
thus Seal'd by the King , and Sign'd by the Nobility, and by the 
191 4& Par. 13 Ja.6. The Morning-gitft of the Abbacy of Dun- 
fermling 1s{aid to have beenunder the Kings great Scal, and the Seals 
and Subſcriptions of the Eſtates in favours of Q eAnz, 


fk His priviledge was granted by Malcolm 2 leg, M. c. 3 num. 4. 4CT 
but bbth that priviledge and this Statute, are now in Deſue« 113 
tude, ſothat now the Crowner hasnone of the Malefaftors Horſes, 4 


TH AQ appointing that ſtrangers be well uſd, and that nonew 
4 Cuſtoms, Impolitions or Exactions be put upon them, ſeemsto 
I1mit the Kings prerogative acknowledg'd by the 27 AG Sefſ. 3 Par. 
I Ch. 2. by whichit is declar'd, that ihe K ing may diſpeſe and order 
Trade with Forraigners as he pleaſes, a conſequent of which Prero- 
gative 1s, that he may either diſcharge Trade with Forraigners, or 
burden it as he pleaſes, fince by this At no new Impoſition can be 
laid on. But tie afſver to this is, that this A# relates to ſtrang- 
ers, and not to the Kings own Subje@ts, ſo that though Strangers 
come, they ſhould be civily ufd by this AF, yet they may be de- 
bar'd by that AG, B b This 


Il4s 4 
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His A& granting a Commiſſion to Examine the Laws, and put 
them 1n one Book, took effe& in Skeens Edition of the AFs 
of Parliament, and Regiam MajeStatem, in which many of the old 
 AFs, yet tobeſeen in the Records of Parliament , are Jeft out, 
Obſerv.That the Ads of Parhament are call'd the Kings Laws, anU 
not. the Atts of Parliament , for the King has only the Legiſlative - 
power, andthe Eſtates of Parliament only conſent. The Books 
of Regiam Majeſtatem , are likewiſe numbred amongſt our Laws, 
| but what is mean'd by the words ( A&s and Staintes ) added in 
this AR to the Kings Laws, and Reg, Maj, I do not underſtand, ex- 
cept by theſe be mean'd the Burrow-Laws, and tne Statutcs of the 
Gildry, and theſe other Books that arg bound in with Keg, Maj. 


Is 
WT 
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= Y the twelfth Articl. ter." Jaſt, A CT 
; The. Burrows had liberty to re= T7. 
pledge theit. own Burgeſles from 
being upon afhzes;z which pri- 
| Viedge Is here regulated 3 but 
now the priviledge it ſelf is in 
| Deſuctude ;: for all Burgetles are 
©oblig'd to pats upon aſhzes; ex- 
25», Cept the Chirurgeons of Fdin- 
SS ""bargh , who have a ſpecial pri« 
SZX>A5  Viledge, becauſe of their neeefs +4 
ſoz ſary attendence upon; fick*per- 
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: BY. this Statute all Ships muſt 'come firſt» to' free Turghs;” and. 
no.Strangers can fraught Ships; but now by the 5 Alf x Seſſo 3% 

, 2 Par, Ch, 2. all Ferghs of Barony and Regality , may ratfck 

Ts in the produdt of Scotland, as, freely as Royal Burghs, '77,” That 

4h A&and the ol ſerv. thereon: Thar part of the” A@' ditchargurg ſtran-- - 

-þ gers.to buy Fiſh that is not ſalted, .isnow 1h Defuetude.” ” a 


: ' It was argued from this A&, in the caſe of the ' TowNh'ef I i- 
'g lithgow againlt Borrow#ownneſs , that the Burrows Royal had the 
g only priviledge ot having all Goods Liver'd and Loadned at their 
Ports; © and which -i5hkewife clear by 4& 88 Par: 6 Jas 4:- and 
by 4G 152 Par. 12 Ja, 6. 2% Without this priviledge, the Bur- 
rows were Not able to pay the fixth part of the burdens laid upon 
EF them, in contemplation of their Trade, ſince a Clandeſtine Trade 
: | Bb 2 | with; 


pp | 


ACT 
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without this might be carry'd on by the Burghs of Barony and Re- 
ality, who, ſince they may retail publickly, might have the ſame 
priviledge as they , if they had likewiſe power to import publick-. 
ly. 392. This was moſt convenient for ſecuring the Kings Cuſtoms; 
becauſe where ever there is Livering allow'd, the King muſt have 
Waiters, and upon which conſideration , the Magiſtrats of Burghs 
Royal are by the 4&s of Parliament, appointed to afliſt the Kings 
Cuſtomers; and whereas it was pretended , that the priviledge of 


Commerce was #nter regalia, and conſequently the King might grant 


a free Port to any Burgh he pleaſ'd. 29% The priviledge of a free 
Port was different from that of Livering, and Loadning, - 39.. The 
As of Parliametit cited, did only diſcharge Strangers to Load and 
Liver , which is yet more clear by the A 120 Par.y Ja. 6. To 
whick it was reply*d; that the Kingand Parliament, having fortter- 
Iy granted the ſole power of Loadning and Livering to free Bur- 
rows, it was no diminution of his power to aſſert , that he could 
not give a new grant of that to any, whereof he was formerly di- 
veſted. To the 2d it wasreply'd, that the ſole priviledge of a free 
Port granted by. a King to a Burgh of Regality, or Barony, can 
extend no further, than that ther:by they may have the priviledge 
of bringing into their Port, the Goods proper only to be fold by 
them, To the 3d it was reply*d , that this Act diſcharges Stran- 
gers and others to Liver at any place, except at the Ports of 
Burghs Royal ; and though in that 120 A& Par, 7 Ja. 6. This 
AR is repeated, as relating only to ſtrangers, yet in the next line, 
Strangers and others are in that 120 again diſcharged ; Likeas 
by the Ads of Parliament, the ſole priviledge of feng and looſing, 
3s declar'd to belong only to Burghs Royal , which in Sea-faring 


| Terms, fignifics loading and nn-loadring. 


)Y the AF 85 Par; tr 74.3, The Rents of Churches, or Be- 
Bis. whereof the King is Patron , are declared to belong 
to him fede vacante , -by the priviledge of his Crown , and this was 
ſo formerly declar'd by the 7 car, Stat..2 Rob, x. And Skeer there 
obſerves,: that cum alicujus beneficis Eccleſtaftici patrowatus pertinet 
ad Regem terre ſi que ſunt ti annex pertinent gore. . ad Re- 
gems 5, and therefore by this AQ it is appointed , that it being de- 


clard by the beſt and worthicſt Clerks of the Realm, that If any 


Church-man rectjived , and purchaſt ſuch a Benefice at Rothe » they 
ſhould be puriſt\d and ibeſe who ſupplzed them 5 This Declaration fran 


- Clerks was reuieg becauſe: the Secular would not meddte 


with Church«men 1n t 


ele days, till Church-mien had ſome way de- 
Car'd them guilty. - | | 


: 
*, 
ME 
"7; 
7 
24 
a $3 
Fail 4 
<7 
by: PL 4 P 
ie 
FN 7 
FER 
6-7] 
& 
+ 
As 
wa 
ny 
7.5 
3.3 
350 
TR 
4 ay, 
oo 
-, 
& 
$307 
ys 
y bg, 
2 
>See 
W-- 
A 


+ 
£ 


ae, 


of King James the fourth 


———— 
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King Janes the fourth Parliament 2, 


Hat part of the A& appointing the intromiſſion with the ACT 


Kirk Rents, to be a point of Dittay ( that is to ſay, to 

be a Crime ) is now in Deſuetude 5 for they have no 

other priviledge here, more than L aicks; but to intro- 
met with their Rents, either by Arms or open Force, is the Crime 
of oppreſſion with us, and was puniſhd by the Rowans , lege Ju- 
liz.de vi, per deportationem in liberos homines, &- ultimum ſupplicinms 
in ſervos, | 


Olſerv.Thatby this A&, Parſons andVicars are founded 7 jure,as to 
Teinds, for it is declar'd a Crime to intromet without a right 
from them, 


Underſtand not how it is ſaid here , that the King coyld not 

diſcharge any part of the Taxation granted to him, though it 
was granted for a particular or publick uſe , for it is ordinary and 
lawful to Kings with us , to diſcharge privat parties their particu- 
lar proportions, except the contrary be expieſly provided, and the 
offer be ſo qualifi'd by the Parliament ; but here the King was mi- 
nor, as appears by the ſubſequent AR, or rather this Taxation be- 
ing granted originally for maintaining an Ambaſſador for the Kings; 
Marriage, as is clear by the At , and fo ad particularem effeftum, 
it could not be diverted from that particular uſe, leſt elie the Em- 
baſſie ſhould have fail'd; And from this we may obſerve, that what 


is granted for a general and publick uſe, cannot be otherwiſe ap- 
ply'd or taken away. : 


% 
T is obſervable from this A& that the King was Minor, and that 


is the reaſon why he could-not diſcharge ſomething here expreſt, 
which falls not under his annex'd Property. 


s - Parliament here recommends only to the King , that his 
Majeſty ſhall cauſe his Wardens obſerve the days appoint- 


.ed for Truce, and they meddle not with it, becauſe what con- 


cerns Peace and War, belongs to the King, and not to the Parlia- 
ment. 


Wh reſtrictions here put upon the King , proceeded from his 


minority. 


Nota, Councellours are made accuſable to the King and Parlia« 
. ment of their Council , till the next Parliament ; for the words are, 


and ſhall be rejponjal and accuſableto the King for their Counſel ; but 
Cc thia 


7 


ACT 


98 


ACT 
I3. 


ACT 
LS. _ 


Obſervations upon the ſecond Parlzament 
this was in the Kings minority , and therefore there were greater 
reaſon that they ſhould have been lyable for their Counſel, than 
when a'King is major , for then he may judge of their advice 3 
in which caſe, nemo tenetur de concilio iſt doloſo aut fraudulento. 
But it may be infer'd from this AG, that Tegalariter , Counſellours 
are not lyable for. what they do, elfe this Aft had been needlcls, 
obliging them to be lyable only till the next Parliament, But-it 
is alſo obſervable, that this AR was made by theſe who had riſcn 
in rebellion againſt King- James the third , under pretext of- his 
Sons Command , though in effect they forced him whcn he was a 
Child, tohead them againſt his Father, and in this Ac they force 
him to make uſe of their Counſel 3 and yet the A&- bears only, 
that the King humbled himſelf to abide at their Counſel ; the ſame pcr- 
ſons made an A& declaring that Rebellion lawful, which is yet ex- 
tant amongſt the black AQs, but was Expung'd as moſt abominable 
and Rebellious. 


"TJ Hough this A& appoints that or Gold ard Silver ſhall be of the 

fineneſs of Brudges; yet by the 96 A& 13 Par. Fa. 3. and 56 
47 6 Par. Q. M. the Silver is to be eleven penny fine, and the 
Gold twenty two Carret fine., ſo that the beſt Money being but 


. twelve penny fine, and the beſt Gold twenty four Carret fine 3 there 


is a twelfth part of alley allow'd in either, and ſo our Silver-work, 
and our Coyn ſhould be of the ſame fineneſs 3 but this Act has 
been in Deſaetude , as to Silver-work, for which the Gold-ſmiths 
alleadge, that the people are to be blam'd, and not they , ſince 
the people will not go to the price , and they do the people no 
wrong, ſince they proportion the price to the intrinlick value. We 
obſerve both in our Plate and Coyn, the ſame Standart with Erg- 
land; but the Standart of the French Plate. 1s finer than their 
Coyn, to diſcourage their SubjeQs trom: having much Plate, and 
encouraging them to bring it to the Mint , tor current Money. 
The reaſon that is alleadgd , why this alley is allow'd 
to both Gold and Silver is commonly ſaid to be, becauſe they are 
not malliable without ſome mixture of Copper, but the contrary 
will appear to theſe , who uſe to refine Silver with Lead, and 
Gold with Antimony, by which, Gold and Silver may be brought 
to the cxaReſt fineneſs , without all mixture, and they are then 
moſt malliable and ſoft ; but. the true reaſon why the Copper is 
added, is, becauſe without it , both Gold and Silver would be too 
ſoft, and ſo too much ſubje& to wearing and loſs, as appears in 
the Engliſh Roſe-nobles, and the double of Hungarian Ducats, and 
the Yeretian Cequins z for which cauſe the Emperornow adds more 


Copper to his Ducats3 and the Engliſh make no more Roſe-nobles, . 


or any other Gold: ſo fine, 


|F formerly Explain'd in the 1x AG Pars x Jas i. 
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He Prince of Scotland was Earl of Cumberland , whilſt that ACT 
| Countrey belong'd to this Crown » but when the Stenarts 16, 
came to the Crown, which was in the Reign of Rob. the 2. Their 
FF Heretage which was Rerfrew , &c. , was Eredted in a Principali- 
ty; That there was ſuch an Erection , is clear from the Revoca- 
tions made by K. Fa. 5, and K. Ja. 6, Where all Diſpoſitions of 
Lands annex'd to the principality, are Revocked , but rhe Ere- 
ion it (elf is Joſt. However to ſupply that, the Rights made by 
th: King bear ſtill to be as Prince when there is no Prince, and _ 
as Admimiſtrator to the Prince when there 1s a Prince, and the Re- 
venue of the Principality 1s manag'd 72 camulo, with the reſt of 
the Kings Revenue, whetrr there 1s no Prince, but when there is a. 
Prince, he hasa Chamberlain, who receives and compts for the prin- 
cipality a- part, | 


It was debated Farnary 1530, whether when there was no 
Prince exiſting , the Vatlals who held of the Prince, were to be 
repute Vallals holding of the King immediatly ; or as Vaſlalshold- 
ing ſtill of the Principality, and ſo holding of a Subje& , the 
Principality being ſtill a diſtint See, whereot the King had only 
the Adminiſtration, But 1t was found by the Lords , that when 
thcre was no Prince, they held of the King 3 and thereſore they 
found, that the Laird of Lyfes Marriage fell to the Kings Dona- 
tor; though it was alledg'd that his Marriage of theſe Landscould 
not fall to the King, fince he held other Lands Taxt Ward. of the 
King, and he who holds Lands of the King , is not lyable in a 
Marriage , for Lands holden of a SubjeR , and conſequently , he 
being content to pay the Taxt Marriage to the King, the ordinary - 
avail of his Marriage could not be crav'd, for Lands which he hel4 
of the Prince, who was but a Subje&. - The reaſons of which De- 
ciſion were 19. That Appanages given to Children ; do in their 
own nature imply to be only Temporary, and whilſt the Child 
exiſts to whom it is provided for an Appanage; and therefore 
ſince we have not the foundation of the Principality it ſelf, we 
| muſt conſtruct it to have been thus ereted. 29. By this A& it is 
D ordam'd, that when there Is no Prince, the Vaſſals of the Princi- 

| pality ſhall come ro Parliament, and none can come to Parlia- 

ment but ſuch as hold of the King; and that ſame A& ſays, till 
- the King have a Son, who ſhall be immediat betwixt the King and 
: them, which clearly demonltrats , that till there be a Son , they 
hold immediatly of the King. 3o. This is yet more clear by the 
16 4@ 1 Par. Ch. 1. and the 58 AG Par. 1 Ch, 2. Whereby Lands 
holding of the King and Prince , are «equiparate quoad all legal ef- 
fects, 4% When the Kings comes to-any Eſtate jure privato, by 
Succeſſion or Forefalture , theſe Lands alter their nature, and the 
Vaſlals hold of the King as King, and are not conſider'd as hold- 
ing of a Subje& as formerlyz and therefore the ſame ſhould hold 
when the principality by the not exiſting of a Prince, returns to the 
Cc2 Crown 


TOO 


ACTS 
188&19 


ACT 
20. 


ACT 
21. 


Obſervations upon the ſecond Parliament 
Crown, 52. Byan expreſs Deciſion obſerv'd by Dury. Itis found, 
that whilſt there is a Prince, the Lands of the Principality hold of 


the Prince , but when there is no Prince, they hold of the King. 
69 When there is no Prince , the King Diſpones the Caſualties, 


and ſometimes the Lands, as he does theſe cfhis own Property, and 


It were abſurd to aſſert , that when there is no Prince, the King 
Diſpones as Adminiſtrator, for elſe he behov'd to be comptable ; 
nor can there be an Adminiſtrator where there is no Pupil : but 
the King is tern'd ſometimes an Adminiſtrator ex errore ſtili, or 
ad majorem cautelam , or elſe the King is truly made to Diſpone 
both as King and Prince to keep up the Principality as a diſtin& 
Fee and Ere&ion, leſt otherwiſe the knowledge of the Lands might 
Perith, the EreRtion being loſt. 72. This is. clear by the practice 
of forraign Nations, Perez. ad tit, 1. lib. 10. cod. num. 10, Ters 
re gue in Appanagiurmt dantur penes domanium ſemper manent ſolo wſu- 


frudtu proviſienaliter conceſſo, alias contingeret Regiums Domanium ſen- 
ſim diminui, | 


M<® uſed to give their beſt Horſe or ſome other acknowledg- 
ment to great men, and eſpecially to Chiefs of Clans, for 
their proteCtion , and theſe are here diſchargd, and are a kind of 


Black-meal, they are now intirely in Deſuetudes , 


. Nota, Poſſeſſion paſt memory of man is not ſufficient in unwar- 
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rantable exaRtions &* oportet conſuetudo ſit rationabilis alias non 
tenet. c 


Ti AS is in Deſuetude , for a&ions of poinding the Ground, 
are now purſu'd for recovering bygone annualrents , in the 
ordinary Form of Proceſs. | 


He Forcing the Kings Tennents to do Service, is puniſh'd as 
oppreſſion by this AF , but the puniſhment is not ſpecitid, 

and though Oppreſſion be puniſh'd by death , A& 42 Par, 4 Ja. 
4, and by the AF 88 Par, 11. Ja. 6. Yet I think that here Op- 
preſſion could not reach that far , and though 1t be ordain'd robe 
a point of Dittay ( that is to ſay a Crime by this AG, yet ſuch 
Oppreſſions uſe to be purſud before the Council , Though ſome 
Oppreſſions may be purſi'd before the Juſtice Court, or Counci), 
as is clear by the 2 A& 1 Par. Ch. 1. and Oppreſiion is a general 
name for Violence, as Stellionatus is 1n dolo, 


fol 


_ of King James he fourth, 


—— 


' King Famss the fourth , Parliament 3, 


be renewed, and new priviledges tobe defir'd, which were , 2 
accordingly obtain'd, and the Alliance here mentioned is | 


inſerted in the 66. AF, 8. Par, Q. &M. 


"He form of the Chancellary is not to be alter'd; except in ACT 
the Brieve of the Summonds of Error ; the reaſon of which 24, 
exception is, becauſe by the 35. 4& of this Parl. the Form of the 
Summonds of Error is alter'd in ſome points : But by the AF 13; 
Par. 10, Jas 6, the Stile 1s to be alter'd 1n no Letters, 


B” this Act the Superior of Ward Lands, or his Donatar, are 4CT 
obliged to maintain the Heir during the time he has the Ward 25: 
Lands, it the Heir has noother Blenſh nor Feu-Lands3 and though - 
he have Blenſh or Feu, yet if he have not as much of eitheras may 
entertain him, or if they be Appryzed , in either of theſe caſes the 
Heir will have Aion. ex paritate rationisz and by the ſame pavity 
of reaſon, it may be doubted whether Donatars to Liferent E(- 
cheats are bound to entertain the Rebels whoſe Eſcheat they have 
purchaſt, and it may be argued that they are not, ſince a man is0n- 
ly at the Horn by his own fault : This Donatar to the Ward is 0s 
bliged to Aliment the Ward Pupil, by allowing him an Alji- 
ment, and not by keeping him in his Houſe z and the Donatars 
Afﬀigney is bound to Aliment, though he got no Mails and Duties, 
if he cannot ſhew why he was excluded trom getting them,  S7bbald 
+ contra Fanlconer, | 
Ss The Sheriff ofthe Shire, or Baillies are warranted to take Sure- 
bo ty of the Superior or Donatar . that they ſhall not waſte nor de. += 
{troy the Lands during their right which our practique extends: alſo 
to Liferenters, who are bound to find Caution to keep up their 
Liferent Houſes and others in the ſame condition wherein they 
. found them,and this 1s conform to the common Law; and all thismat- 
ter is learnedly treated,Chriſtin. ad leges Mechlin. tit. 14. And the way 
- how this Caution is to be found,js fully cleared, AF 15, Par. 4. Ja.5, 
where this ſhall be explained : This Act is founded upon Cap. x. /. 
Malcolm 2. by which there is a mutual Contra& betwixt the King 
and his Vaſſals, in which that King Di#ſtribuit totam terram Regnz 
Scotie hominibus ſuis e& omnes Barones conceſſerunt Wardam & rele- 
vium de Herede cujuſcunque Baronis defun@i ad juſtentationem Domi- 
ni Regis, And though Arniſeus de poteif, Majeſii; num, $ itiveighs 
againſt this Law ( for which he cites Boethivs and John Majors Hi- 
ſtory) as contrary to reaſon, that being to add affliction to-the af- 
flicted : and becauſe Pupils may ſerve the Superior by a Subſtitute, 
or by allowing a part of the Feu to him who ſerves. Yet Tknow 
no man would refuſe Land uponthis condition: and it is prefumable 
that whilſt the Vaſlal-is a Pupi), he _ only need an Aliment, but- 
| D ; s yet 


T* Alliance betwixt Scotland and France is here ordain'd to 4 © T 
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© Obſervations upon the third Parliament 


yet I confeſs that m——_— to the very Text of the Feudal Law, Pu- 
pils are neither obliged to ſerve by themſelves, nor ſubſtitutes, /b. 
2. Feud. tit. 26, cap, Siminor, h, Si quis deceſs, 5, Tho pofterior 
cuſtume introduced the neceflity of Subſtitutes, Gloſs. in difF: CO Sz 
quis. To which we by the forefaid Contract have added that the 
Superior ſhall have theFeu, and not be obliged to accept. even of a 
Subſtitute, | 

Ft is the received praQice of Scotlayd, that the Liferentrix ſhould 
entertain the Heir it ſhe Liferent his whole Eſtate, which is only 
founded upon a conſequence from this Act, and the paritic of rea- 
ſon; but in my —_—_ this practice 1s neither warranted by 
this AQ, Argamento Legis, nor is 1t founded upon the Principles of, 
nor ſuitable to the Analogie of Law, for as to the Actof Parliament 
it (being joyn'd with the 4@ 15. Par. 4. Ja. 5. whereby it is ex- 
plained ) ordains that the Donatar to the Ward ſhall find Caution 
not to.deſtroy the Biggings, &c. As alſo that he ſhall entertain the 
M:unordurng the Ward, but when it comes to Statute anent Life- 
renters, It zppoints only that they ſhall likewiſe find Caution not 
to deſtroy the Bigging, but it appoints not that they ſhall Aliment 
the Heir, ergo, not only 1s there no warrand fer the Liferentrix A» 
Imenung UE Hor from this At, But on the contrary, the Parlia- 
ment having both caſes under their conſideration, and not having 
extended the caſe of Alimenting to Life-renters, it muft be con- 
cluded that they defign'd not that Life-renters ſhould Aliment axe 
caſus omiſjus habetur pro ommiſſo. 

29, Laws ought not to be extended at moſt but ex paritate rations, 
and therefore though Life-renters and Wardatars 4quiparartur by 
theſe Statutes, guoad the finding of Caution, that was moſt reafon- 
able, becauſe there was eadem paritas rations, ſince neither ſhould 
waſte that to which they had but a temporary right, and by the 
Common Law Life-renters were Iyable in the ſame way which was 
called cantio uſu fruGFuaria, but quoad the Alimenting, the Superior 
in the Ward, or his Donatar, ſhould be in a different caſe from 
the Life-renter, becauſe the Superior in effec is but Tutor durante 


 Warai, and therefore he ſhould Aliment the #zizor, but the Life- 


rentrix is a ſingular Succeſſor, 

39, In making Contradts of Marriage, there 1s no more allowed 
for a Life-renter than what may be a competency for entertainin 
the Life-rentrix, and ſuitable to her quality 3 and therefore it is a- 
oainſt reaſon &* contra illud quod agitatur eſt inter partes contrahentes, 


to take.away a part of her Aliment to Aliment another, 


40, She being made Domina of her Life-rent by her Contract, 
and there being jus queſitum to her thereby quod ejus eſt auferri ab 
ea nequit fine conſenſn ſuo. 

. 59, Fochers are oft times augmented in conſideration of the 
ConiunQ-fie , and therefore its moſt unreaſonable and illegal that 
what was given her for an onerous cauſe, ſhould be taken from her 
and. applyed to the behove of one who repreſents the ContraQer, 
who was bound to warrand her Life-rent, and who got good deed 


upon that accountz And itis-unjult that the Husband by ſpending | 


his 
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* | g d, 
of Kano James the fourth, 
his Eſtate ſhould burden her, or that his Heir ſhould not rather 
want than ſhe. : | 

69. Whatever may be ſaid to oblidge a Mother jure nature to en- 
tertain her own Children ; and I think this Aliment has been at 
firit founded on that Principle of Juſtice, whereby Donatores, Pa- 
troni & Parentes, were only lyable in quantum facere potuerunt, cal- 
led by Lawyers Ex ceptio competentiz, yet there is no reaſon that a 
Life-rentrix ſhould be oblidged toentertam an appearand Heir, 
who is a meer ſtranger 3 and this jus nature oblidges the Mother not 
only to entertain the appearand Heir, but all her Children, as was 


found in the cafe ofthe Counteſs of Buchaz : And albeit the At of Fm 


Parliament fpeaks only of Reirsz yet by our Law, even appearand 
Heirs will get an Aliment allow'd them, though thereafter they re- 
nounce, butit1sleſfs clear,if it will beallow'd them after they havere- 
nounced, July 16.,1667. Hamilion contra Symington : And yetin this 
caſe they are but meer ſtrangers, and can no more be called Heirs, or 
appearand Heirs, after Renunciation, asalſo,though this A& mentions 
only Ward Lands, yet it 1s ex praxt extended to others who have no 
Ward Lands,the 22 Feb, 1673, Finnaycontra Oliphant 5 And though 
both the Rubrick and the words of the A& provide only Aliment 
for Minors, yet it Is extended to appearand Heirs, who are Ma- 
jors, as in the caſe of Kg contra the Lady Carberriez nor will it be 
ſufficient that the Lifeſrentrix offer to entertMh theappearand H-=ir 
in the Family with her, as Dzrie obſerves, the 14. Feb. 1627. Noble 
contra his Mother 3 nor is this only extended where the: Mother 
Liferents all, but it is even extended to the caſe where all the Mi- 


_nors Eſtate, beſide what 1s Life-rented, is not ſufficient to pay the 


debt, and is aftef&ted by legal diligences 3 as was found 13 Feb. 
1662. Antonia Brown conira her Mother; but it may be very well 


doubted whether this laſt Decifion may be extended where the debt © 


is only perſonal, and 1 find the Lords did refuſe to decide this point 
in a caſe debated 1667. betwixt the Lady Stamebill and her Son, 
though the Son there alleadg'd that he fold his Land to hinder Com- 
priting, and it it had been Comprized ſhe would have been lyable. 
And this Action for Alimenting the Heirs was ſtill ſuſtained againſt 


both the Grand-Fathers ReliQ,and the Fathers Reli&pro rata,of their 


Life-rents which they had of the appearand Heir; albeit it was al- 
leadg'd that the Mother having a nearer relation, and being the Wife 
of him who ſpent the Eſtate, ſhould be only lyable, or at leaſt firſt ly- 
able, 12: Decemb. x67 7. Laird A#rdrie contra the two Ladies; but yetT 
find the Grand-Father was found lyable in no proportion with the 
Mother, where he had only reſerv'd a mean proportion to himſelf; 
when he did Infeft the appearand Heirs Father, 7. Jaly,1629. Itmay 
be doubted whether a Husband marrying the Life-rentrix, having 
given her a proviſion in contemplation of this Joynture will be 1y- 
able to Aliment, ſince he isa meer ſtranger, to which all thatcan be 
anſwer*d is, that he was oblidg'd to know it was lyable to this bur- * 
den; and if he will be found lyable, it may be doubted if he will 
not be free fromthe proviſion given in contemplation thereof; #ar- 
quan cauja data cauſa non ſequuta, As alfo,it may bedoubted whether 

| Dad 2 | the 
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26. 


Obſervations upon the third Parliament 


the purſuing ſuch an Action as this willinfer a Paſhve Title, ſeing 
the appearand Heir is thus lxcratns, but yet I think it will not, fince 
he reaps thereby no advantage which would have accreſced to the 
Creditors to whom no part of his Aliment would have belong'd ; 
and even appearand Heirs renuncing,will have right to an Aliment, 
as is obſerved before. os 

The Civilians think that a Mother is oblig'd to Aliment her 
Child rl] it be paſt three years of age, /, 3. C, de Patre Pot. &> ibid. 
gloſſ. and even after three years of age, if the Father be not able to 
Aliment the Child, the Mother is, becauſe the Child 1s obligd to 
Aliment and reverence the Mother , vid. Surd. de Aliment. que$t, 
14, tit, 1. But they make no mention of ſuch an alimentary action 
as ehis, which we allow. 


IT) buyers of Land be obliged to keep the Tacks ſet by 
their Predeceſſors, yet the Superior is not obliged to keep 
them when the Land falls to him in Ward, during which time he 
is Proprietar, nor are Life-renters nor ConjunCt-fiars oblig'd to 
keep them during their temporary Rights; but when theſe Rights 
expire, the Tacks revive 3 and yet by this AR the Superior or Life« 
renter cannot remove them till the next Whitſunday after the Ward 
or Lite-rents tall, the Tennents paying the Maillsand Duties to the 
Superiors or Life-renggrs 3 but it may be doubted whether this will 
hold, when the Dury is only a ſimulate Duty, and not near the 
Rent of rhe Land, for this was deſign'd to ſecure the Tennents rea- 
ſonably, but not to prejudge the Superior or Life-renter; . but cer- 
tainly this A& will not defend theſe Tennents who have payed their 
Darics to their Maſters before hand. p | 


Hough particular pains be ſet down as to Law-burrows, in 

Civil cafes, by former Ads, yet in Criminal caſes, becauſe of 

the importance and dangergit 1s left Arbitrary to the ]udges to cauſe 

the Parties find Caution under what ſums they pleaſe, and before 

the Council; likewiſe, the fum under which Caution is to be found, 
is, de praxi Arbitrary. ; 

Since this AG ſayes that the Party complainand ſhall be harmleſs, 

it would ſeem by this AR, the Council can oblige no party to keep 


#.. another harmleſs, except where the party himſelf complains, in which 


caſe he muſt give his Oath he dreads bodily harm, conform to the 
129 AG, Par.g. Ja. 1. vid. obſerv. on that Act. But yet the Coun- 
cil is in uſe to cauſe men find Caution to keep others skaithleſs, even 
where the parties do not crave it; but this is only in caſes where 
there have been previous breaches of - the peace amongſt them, ſo 
that either a party does complain, and then he muſt give his Oath, 


and if he complain not there muſt be a previousbreach of the peace, . 


and in that caſe there is no need of an Oath or a Complaint that he 
does fear bodily harm, Though the Council or Juſtices may by this 
A& exact Law-burrows, yet by this At it 1s only ordatn'd where 
Complaints are raiſ*d betore them, and by Complaints here is not 
to be underſtood Common Bills, for Law-burrows upon Common 


\ Bills are only raiſed in courſe before the Seffionz and there is a 
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of Kino James the fourth 

particular Servant in the Bill Chamber, whoſe Office it is only to 
write upon theſe Bills, and takethe Bonds, and ſee that the Cautio- 
ner be ſufficient z but the Council and the Criminal Court, 
only exa& Caution of Law-burrows, when there are Proceſ- 
fes intented before them, and the Judges there do ſee that either 
Party has reaſon to fear bodily harm, becauſe of what has pre- 

ceeded. 


Y this A& Diſmembration 1s made equal to Slaughter, and it is 
LI to be try'd within three Suns , and ſeems by this At to in. 
fer death, if it be upon Forethought-fellony 3 but I have not ob- 
ſervd it puniſh'd by.Death , but only as mutilation by an arbi- 
trary puniſhment, or Confiſcation of Moveable and Aſſythment to 
the party, Yid, 118 A@ Par. 7 Ja. 5, 


Y this AF the Kings Leiges are to afliſt at Juſtice-airs, un- 
der pain of being puniſh'd as favourers of the Treſpaſlers, 

and that Dittay is to be taken up againſt them for that effe&tz but 
by our preſent practice, though the Heretors of every Shire be by 
a Proclamation ordain'd to attend the Juſtices, whilſt they re- 


105 


ACT 
29. 


main 1n their Shire , yet their abſence is never made point of Dit- 


tay. I find by the Regiſters of Council, that all the Southern Shires 
were cited to attend the Juſticeairs in Q.7M. Reign, and to bring 
with them proviſion for twenty days. 


' A Llitheſe 4Fs are inDeſaetude;but it's obſervable thatPark of Foul. 
'{ N foordlies, being charg'd to wait upon Hume of Wedderburn his Su- 
perior, at the Hoſt, conform to his Charter, and being thereafter 
purſu'd for not attending him. The Lords found the Vaſſall fine- 
able, though he pretended that by this AQ 31x. he was to attend 
the Sheriff , for he ought to have waited upon his Superior to the 
Sheriff, or the Kings Captain, and theſe obligations were different 


ACTS 
30,31, 
32; 


and very conſiſtent, July, 1680. Vid. obſerv. on AG 16 Par. 6. and 


AT 76 Par. 14 Ja. 2. juprator clearing the 3o AG. 


Onvocations in the Countrey are puniſh'd only by pecuniary 
Mules , or Impriſonment before the Secret Council 3 but 
Convocations within Towns are more dangerous; and therefore 
puniſh'd in this AF by Confiſcating the Moveables of the Offen» 
ders, and their Lives are to bein the Kings will, ſo that their lives 
may be taken 3 but by this AR, the rifing at the Command of therr 
Magittrats, is declar'd no Crime z and therefore it may be doubt- 
ed, whether if the Magiltrats ſhould raiſe their Burgefles to in- 
vade their Neighbours, or to oppoſe. His Majeſties Forces , if in 
theſe caſes they can be purſu'd for Convocation, fince they are by 
this A& warranted to riſe at command of their Magiſtrats, which 
certainly might defend them in dubious, but not in clear caſes, 


Ee 
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ACT 
87: 


Obſervations upon the third Parliament. 


Obſerve that by this Act all Burgefles are ordain'd to obey theirMa- 
giſtrats, when, and in what ways they ſhall be charg'd,cither for the 
defence of the Kingdom, or common Good ofthe Burgh, under the 
pains foreſaids,: but:the Magiſtrats uſe only to fine ſuch as refule to 
Ride with them, and I have heard the Lords demure , whether 
Burgeſles were oblig'd to attend Priſoners without the privi- 
ledge of the Town , at the defire of the Magiſtrats , fince Sheriffs 
were bound to receive priſoners there, and Burgeſles are only 
bound to Watch and Ward within their own Town and Terry« 
torys | | 


JT He Rule laid down in this At, Vi4. That wherever the Dee 
TY ferder may be puniſ/d by Infamy, he muſt compear perſonally, 
holds not (till true, but wherever he is to be puniſh'd perſonal- 
ly , he muſt compear perſonally ; and therefore it is that Dcfen- 
ders before the Criminal Court and Council, muſt compear per- 


ſonally. 


He Common-Good of Burrows ought not to be Sett withs 

out conſent of the Deacons of Cratts , which is obſerv'd to 
this day , 2am quod omnes tangit ab omnibus debet approbari 3 and 
by the AF 181 Par. 13 Ja. 6. It 1s ordain'd that the Common-good 
ſhall be Rouped yearly, which 1s alſo obſerv'd, and though that A& 
appoints it to be Set , by the advice of the Magiſtrats and Council, 
without ſpeaking of Deacons of Crafts, yet that does not exclude 
them. By the Civil Law Bora civitatum non poſſunt vendi ſine per- 


. miſs princigum propoſitis ſacro-ſantis Evangeliis &* inſinuato 


decreto- apud preſidew provincie 1. ult, C. de reb. Civis. Ven- 
dend, - 

By this At alſo the Rents of Burrows cannot be Set for longer 
time than three years allanerly , but 1t may be doubted , if they 
may be ſet from three years to three years, for many three years 
in one Paper ; or if ſuch Obligations will force Magiſtrats to re- 
new the Tacks, for if this were ſuſtain'd, the Act might be eaſily 
eluded, but the 10 of February 1531. The Earl of Galloway contra 
Burgeſles of Wigtoun. The Lords found that this nullity was not 
receivable ope exceptionis , eſpecially not being propon'd by the 
Town. Theſe Tacks ſeem likewiſe to be valid , if reſtricted to 
three years , Vide Annot. ad AG 200 Par, 14. Fa, 6. 


Ide AF 17 Par, 2 Ja. 4. & AG 97 Par. 6 Ja. 45 By all 
which , crack'd Gold is commanded to be taken, if it be 

of fineneſs, all which renew'd Acts ſhew, that the people were un- 
willing to receive ſuch Gold. 
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King Jaws the fourth, Park. 4. 


ivg this Act, it is fit to know that the Pope was in uſe, 
and pretended Right to confer by prevention; Benefices 
which were eleqive, and fome whereof, the Patronages 


V Ide Annot, ad AG © Par, 11 Ja. 3. But for further clear- 


belong'd to the King and Subjefts , Yid. Coraſ. ſpecimen Jur. Eecleſ; | 


lib, 1 cap. 2, as appears by thisACt and by the 53 AG Par. 5, Ja. 4. 
and therefore by this Act the impetration of theſe in ſuch cates, is 


_ diſcharged under the pain of Proſcription and Baniſhment 3 but by 


the 44 CAdG 6 Par, Ja.3. andthe 4 AG 1 Par. Ja. 4. Itis alſopuniſht 
as Treaſon. 


Ih is againſt the intereſt of the Church to unite Benefices, 

becauſe every Union extinguiſhes ſome Benefices, and leſ- 
ſens the care of- the Souls ; and yet Union is allow!d when 
the BeneF ces to be united are impair'd, by Poverty, Hoſtilty, or 


by Deſtruion of the People to be car'd for, and leaſt the intereſt 


of perſons ſhould be more confider'd than that ofthe Church. ft is 
by the Canon Law appointed , that all Unions of Benefices muſt be 
perpetual ; but the Pope having reſerv'd to himſelf the power 
of uniting any Benefices , propter plenitudinem poteſtatis cap. 6. de 
prebernd. in 6. 'Clem, 1. ut lit, pend. nihil inmov, T herefore the Sub- 
jecs of this Kingdom went to Rozze, -and got Benefices united 3 and 
to prevent this , all unions. of Benefices are diſcharg*d by the 44. 
AG Par. 6 Ja. 3, and the cbtaining fuch Unions and Annexati« 
ons is declar*d Treaſon , and fince our Biſhopricks and Abbacies 
were founded by our Kings , it was unjuft that they could have 
been united without his conſent , becauſe even by the Canon Law, 
Benefices cannot be united without conſent of the LaickPatron Ben- 


gens de Benefic« cap. 3.4, Z.nnm. 7. Unions are now made by the 


Commiſhon of the Kirk , and the ordinary reaſons upon which 
Churches are united with us , ate the meanneſs of the proviſion, 
the meanneſs of the two Parochs , and the paucity 'of the hearers; 
To the granting of which Unions rhe Patrons mult ſti]l be calld, be- 
cauſe of the above.cited Conſtitution of the Canon Law, but they 
may be united, though the Patron conſent not, 1f heſhew no good 
reaſon for his diflent, | 

The Popes alſo uſd to value Benefices upon new informations, 
whereby the value was much hightned ; and therefore by that Act 


 1t 1s ordained that no Benefices be higher than they were in Bagz- 
m0nts Roll, which Bagimont was a Cardinal,who had made a Rental 


of all theBenefices in this Kings time,as Skeer de verb ſig. obſerves, Yerba 
Bagimont 5 and this Taxation of Benefices, is founded on Fxtravag. 
Juſcepti Regiminis 1ib. 6. It is therefore appointed that none ſupply 
with Money, thoſe who are to go to Rome, to make ſuch purchaſes, 
Ee 2 AG 
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: _ Obſervations upon the fourth Parliament 


AT 86 Par. 11 Ja. 3. But that Act ſeems unneceſſary, for the Pur- 
chaſers being declar'd Traitors, it was certainly T reaſon to afliſt 
them with Money , ſo that the ſaid A was made to certifie and 
clear ignorant people, which the Law calls ad majorem eviden- 
tzam, 


| [0 
His A& is formerly Explain'd , and that part of it which ap- 
points the Hoſts, with whom ſtrangers lodge, to be compt- 
able for their uncuſtomed Goods, 1s in Deſuetwde, except they were 
conſcious to the guilt. Yid. obſerv. on AG 3 Par. 1 Ja. 4. ſupra. 


Raftſmen who exat from theſe of their Craft , are to be pu- 
niſh'd as oppreſſors; but I doubt what is the meaning of theſe 
words, and ſhallbuy their life as common oppreſſors 3 and the moſt pro- 
bable meaning 1s, that they ſhall be bound to take Remiſſions for 
ſo doing, as for a capital Crime. 


Y Nota, Common oppreſſion is capital by this A&, and ſuch Sta- 
tutes , or Impoſitions laid on by Craftſ-men, for extortior.irg the 


Leiges, are reprobated by the Laws of all Nations, as a ſpecies of 


Monopoly, Yid. Try. de monopoliis cap, 12 Vid. obſerv. on AG 21 
Par, 2 Ja. 4. Supra. | 


Rafiſ-men leaving off mens work, if others refuſe to compleat 
it, becauſe of Statutes among themſelves , forbidding them to 
undertake any ſuch work, ſuch are puniſhable as oppreſſors 3 but if 
they refuſe upon any other account , they are not puniſhable; for 
this A& puniſhes only ſuch as make uſe of fuch unlawful Statutes, 
and if CraftCmen ſhould come in to cheat this Act by a general re- 
ſolution not to ſuffer any to compleat what another had begun; I 
believe that the Magiſtrat might puniſh this as a cheating contra= 
vention of this Law. | | : 
Nota, That Tradeſmen who make Statutes againſt the Common- 
well of the Leiges, are puniſhable as Oppreſlors, for otherwiſe 
Craftſ-men might extortion the people at their pleaſure, This is al- 
ſo diſchargd, . an. C. tit. 59, lib. 4. de monopoliis & nov. 122.capy 
1.XFdificiorum quoqz artifices wel Argolabi, aliorumg; operum profeſiores 
enitus arceantur patFa inter ſe componere ut ne quis quod alters commiſiun 


ſit opus impleat, vid Trith, cap, 12. and obſerv. on 4G 80 Par, 5 Ja. 1. 
ſupra. | | 


JFis free to ſell Vitual in all Burrows any day.of the Week, though 
it be no Mercat day by this A& ; yet now every Burgh has its 
own Mercat days for Corn as well as for other things, 
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of King James the fourth. 


E by this At the uſers of falſe Meaſures and 


Weights be only puniſh'd as Falſaries 3 yet the Juſtices 
found that the havers of falſe Meaſures ſhould be alſo puniſh'd 
as Falfaries, though uſing could not be proven's fince theſe 
who had them , are preſum'd to have had them only for uſe, ex- 
cept the preſumption were taken off, as by proving that the Weights 
were only borrow'd, or laid aſide upon Tryal, eMay 1671. Inthe 


caſe of Porteous at a Juſtice-Court in Jeaburgh ; but by the 14 cap. 


Stat. Dav. 2, The uſersof falſe weights were only ro pay 8 Cows 
to the King. | 


FJ is clear from this, that the Maſters commanding his Servants, 
or Cottars to break Laws , ſuch as Muir-burning , ſpecifrd in 
this At, does not free.the Servants, but makes both lyable (albeit 
Ignorance and Command when joyn'd, might ſcem to excule the 
breach of a penal Statute , at leaſt a peg ordiwaria.) butthe Ma- 
ſters Command ſhould not excuſe from the puniſhment where the 
T ranſgrefſion is either againſt the Law of God, of Nature, Nations, 
or the Crime is atrocious 1n it ſelf, 


Jome of the Nobility having moſt Rebelliouſly fought againſt 4 CT 


King James the third, upon afalſe pretext, that he was bring- 
ing in the Ergliſh upon the Kingdom, they advanc'd his Son King 
James the fourth to be Leader, and having prevail*d, they ſecur'd 
Themſelves by ſeveral Acts, yet extant in the black Impreſſion, but 
which are omitted in this Impreſſion except this one, 


He King Revocks all Tailzies made to Heirs-male 1n preju- 

dice of heirs general; becauſe(as Craig obſerves) this is againſt 
Conſcience, and is defrauding of the Righteous Heir ; and I have 
ſeen old Licencesgranted by the Pope, to make ſuch Tailzies and 
Alienations for reaſons expreſt in the Bull, and upon Confiderati- 
on whereof the Pope diſpences with the matter of Conſcience, and 
in the At 50 the Eſtates without the King revock all ſuch Rights, 
quod notandumn. | ; 

Nota, The King here Revocks all change of holdings from Ward 
to blench , and not from Ward to Feu , becauſe it was lawtil at 
that time to change from Ward to Feu by the A@ 71 Par. 14. Ja. 2. 

Nota, Union of Lands in Barony is revocked by this, and all 


the poſterior Revocations of our Kings, becauſe one Seafine ſerves . 


after the Union , and the Proprietar is only oblig'd to anſwer at one 
Court, fo that the King loſes ſeveral Caſualties. Yid. AF 93 Par. 6. 


Ja. 4, 
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ACT 
57. 


Obſervations upon the fifth Parliament 


King Janus the fourth, Parl, 5. 


Y this A& Parons are to cauſe their Sons learn Latin & 
jure , that is to ſay Law, becauſe the AR fayes , that 


they may have knowledge of Law to prevent needleſſe 
coming before the King's Principal Auditor , for which reaſon alfo 
Advocations are much diſcourag'd by many ſubſequent As : Au- 
ditor was not a proper term for the Seffion, for Audzertia is proper- 
ly allow'd only to ſuch as have not Jurisdiction,as 1s clear by Gothefr, 
ad Rubr. C. de Epiſcopali Andientia, 


Y this AR all Actions of Error againſt Brieves, or inordinate 


Proceſs are to be purſued within three years , elſe they pre. 


ſcrive.; And by the AG 13, Par. 22. Ja. 6. Itis declared that the 
preſcription ſecures only the Aſlyzers againſt wilful Error, but that 
the Retour may be quarrelled within 20 years, as to the right of 
Blood prejudg'd by the faid wrongous Retour. And it is obſervable 
that the Law favours ſtill revenge leſs than reparation- 

Obſ. 1. Notwithſtanding of this AR a Retour, or the execution of a 
Brieve, or any other piece of the Proceſs may be. improven, at any. 
time within fourty years, and the Proceſs it ſe]f may be reduc'd iz 
conſequentiam by Reduction of any Writ whereupon it followed, 
Hope tit, Reductions of Decreets. 

O6ſ"2. That this ſhort Preſcription of three years runs not againſt 
ſuch as are Minors, or out of the Realm, in imitation of the Civil 
Law, which allow'd 7»--obilia preſeribi inter preſentes decennio, inter 
abjentes viginti annis, | 

Obſ. 3. That theſe words, (be raifd and purſu*d,)) imply not that 
the Proceſs muſt be ended, bur that it muſt be begun within three 
years, and the Proceſs is ſaid to be purſu'd when the Summonds is 
executed, Vid. Obſerv. on AF 64. Par. 8. Ja. 3. 


King Janss the fourth, Parliament 6. 


TT is obſervable that though this Parliament is expreſt in the Prin- 
ted As; as held upon the 11 of March, and all theſe AQs 
are expreſt as paſt. upon that day, yet I find by the Records 
themſelves, that they were all paſt upon the 15" of March, 
which is alſo called quirta dies Parliamenti, ' | 
| Tters, It is obſeryable that all the Acts of this Parliament are only 
ſet down in way of breviat, and thus the 62 AC 1s thus expreſt in 
the Original Record. 
. Item, It is Statute and ordain'd that where any perſon happens to 
get a _” in time to come, that the ſaid Remiſſion ſhall not extend 
wor ſave the taker for greater Crimes, be any general clauſe nor is con- 


tamn'd eſpecially, andihat the greateſt aFion ſhall be ſpecified, oy elſe it 


ſhall not be comprehended ; and that the general clanſe ſhall not include 


greater nor the ſpecial clauſe, This 


_ 


"a7 


of King James the fourth: 


His A&is formerly explained. In the 0bſerv. on AG 65. Par. 
l 3+ Ja, 1. and AG 62. Par. 14. Jas 2. 


Heſe As areuſcleſs, for all theſe Jurisdictions are now other- 
wayesdivided andeſtabliſhed. 


He Shires of Inverneſs and Roſs having been again after this A& 

KL united, they were and are now diſjoyned; and whereasthis A& 

makes the Town of Thane and Dingwal/ tobe the head Burghs of the 

Shire of Roſs, the Town of Forteroſs 1s added as another head Burgh 
to the other two, by an ACt of Parliament, 1661, 


T is appointed that general Clauſes in Remiſhons, remitting all 
[| Crimes, ſhall not be extended to greater Crimes than the Crimes 
ſpecially condeſcended upon in the Remiſfion, but to evite this, 
Kemitlions do now expreſs ſpecially all the great Crimes, and then a 
general is ſubjoyncd 3 and upon this Law it was controverted in 
Glenkindies caſe, whether a Remiſhon for {laughter ſhould be ex- 
tended to Murder , fince Murder was pretended to be a greater 
Crime,as proceeding upon forethought Fellony z to which it was an» 
ſwer'd , that Slaughter was a general term comprehending both 
Slaughter and Murder, It may be argued from this Law by a parity 
of Reaſon, that Diſcharges granted for a ſpecial Sum, and thereafter 
diſcharging generally all debts, ſhall not be extended to other Sums 
greater than that which is ſpecially diſcharged, but yet the 24th 
February, 1636, It was found that ſuch general Clauſes did cut off 
all Sums, even though greater than the Sum diſcharged in ſpecial, 


His A& ordains all Remiffons for Slaughter to be null, if the 
Slaughter was premeditated,and upon forethought Fellony;nor 


| bs this Act temporary, beingto laſt mall time comiog, till the King 


revock the ſame ſpecially; but yetthis excellent Law is not de praxz 


- now obſerved, though it be moſt reaſonable,Yid, AF 169. Par. 13. 


Ja. 6. And the ſame reaſon given here for it, (viz, becauſe many in 
truſt to get Remiſſions, did commit ſlaughter,) is ſet down to the 
ſame purpoſe, Canon injuſta, 2ueſt, 4. Nonne etiam cum uni in« 
dulget indigno ad prolapſionii contagium provocat univerſos, facilitas e« 
nim venie incentiuvnum tribuit delinquendi, By the cap. 50. Stat. Dav. 2, 
It isordain'd that no Remifhion for Murder upon forethought Fello- 
ny ſhall be given, except in.Parliament, and for a publick good. 

Obſerve here the diſcreet {tile wherein Kings are limited in the 
exerciſe of their Royal Power, ſor here the King declares it is hjs 
pleaſure that ſuch an A& bepaſt, and deſires the Eſtates to paſs it'z 
and fince this AQ is to laſt til] ir be revocked by the King, it may 
be doubted if the King alone may revock it without Authority of 
Parliament, | 

The like AQ diſcharging Remiflions for burning Corns, Ja. 5. 


Par. 7, 4G 118, 
Ff 2 ; Though 
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8 Rim Biſhops are by this A@ to appoint and deprive Notars, 
yet they are now both tryed and deprived only by the Lords 
of Selſton. 

Though this A@ appoints Biſhops and their Ordinars to take in- 
quiſition who uſes falſe Writs, yet none but the Lords of Seffion are 
now Judges to 7#probation, which 1s the only Proceſs competent 
for trying falſhood of Writs in the firſt inſtance, and the Commiſlar 
who is the Biſhops Depute can never Judge of falſhood now; except 
where the falſhood falls in only i#cidenter,and by way of exception; 
as if were purſuing any AGon betore the Commiſſars, and it were 
alleadged that the Execurion of the Summonds were falfe, there the 
Commiſſar would be Judge competent to try the falfhood of the 
Executions, for elle his Juriſdiction were uſeleſs; and all Sheriffs, 
Lords of Regalities, Stewards and the like, have the ſame priyi- 
ledges. 


Y this At Summonds for recent Spuilzies muſt be executed upon 
15. days, whereas all Summondswere to be executed upon 21. 


days, by the 6 AG, Par. 1, Ja. 3. which 1s the Act here related to, + 


though not cited; and by an Act of Sederunt 21 July,1672, this pri- 
viledge is extended to recent Intrufions,which is a kind of Spuilzie 
10 iminoveables. | 
Obſerv. 1. That ſince the Pailiament thought that the 
former A@ of Parliament could not be derogated from without an 


exprels Statute, it may fcem ſtrange why the Lords do priviledge . 


any Summonds by their own power , or if they had power, why 
they did not make actions of recent Spailzieand Intrufions to come 
10 upon 6 days, as well as Exhibitions, Poynding of the Ground, 
and other leſs favourable Cauſes? to which nothing can be anſwe- 
red,. but that there was an old cuſtome for the one, but not tor the 
other. | 

Obſerv. 2. That the laſt words of the ſaid AQ, vis, That there 
ſhall be no exception dilator admitted againſt that Summonds, it being 
lawfully indorjed, ſeem to imply that the Judge ſhould grant no con- 
tinuation, though that properly cannot be called anexception dila- 
tor, or elſe that the Judge ſhould reſtore ſpoliaturmr ante ommia, and 
admit no exception upon property nor compenſation,@c, but theſe 
are not properly dilator defences, or that the not continuation of 
the Summonds upon 21 days warning, ſhould not be objected, but 
that is likewiſe unneceſſary, fince the firſt part of the Ac did that 
ſufficiently ; and fo theſe words with that ſenſe had been ſuperflu- 
ous, and therefore I rather incline to think that theſe words were 
oaly deſigned to ſhow the Parliaments great defire. to have recent 
Spuilzies diſpatch'd,though illexpreſt 3 it may be doubted whether 
recent Spuilzies bcing only ſuch as are raiſed within, 15 days after 
the Spuilzie 1s committed, Sabbath or Feriot days ſhould be count- 


cd amongſt the 15. 


Obſerp, 3. Thar it may be argued that Spuilzies regularly cannot 
be purſued before the Sheriff, orelſe why is it allowed here as a pri- 
viledge tOxecent Spuilzies, that they may be purſued before the She- 
rift; 


£44S28 
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of King James the fourth. | 
riff; and it ſtems the reaſon why Spuilzies regularly ſhould not be 
purſued before Sheriffs,is becauſe the dammages in Spuilzies muſt be 
taxd by an Oath is litczr, and that ismobilis officii, and conſequent- 
Iy cannot be adminiſtrated by any inferior)udge,nor can theſe inferi- 
or Judges modifie what is {worn by an Oath zz: liters, that being yet 
nobilioris officit, | 

Y this A& the Sheriff is to have 12 pennies of every pound, as 


Sentence-money, which was called Sportule by the Civil Law, 
and this Sentence-money 1s ſti}] in uſe. 


T His A& appoints every Lord and Laird to have a Cuningare;but 
' it may ſeem ſtrange why none are allow'd to have Dove-coats, 
except they have ten Chalder of Viftual in Rent; and yet men are 
commanded to make Cuningars, fince Cunins may prejudge Neighs 
bours; as Doves do; which makes Craig, asI conceive, doubt whe« 
ther the Vaſluls may have a Cunigasg, except the ſame be granted 
to him: But though the Superior grant Cunigars with the clauſe cume 
Cuniculis Cuniculariis, the former doubt remains, for the Superior 
cannot prejudge third Parties, To which theſe anſwers may ſa- 
tisfie.- | 
19, Thatit was neceſſary by this AQ once to invite men to plarit 
Cunigars,, whereas Dove-coats were frequent before the At 1617. 
that reſtr1Rs them. | | 
29, This command is only to Lords and Lairds, which implyes 
men of Eſtates , but is not given to all the Liegesz and I doubt 
not but ifan Heretof of ten Chalders of Victual, or thereby,ſhould 
plant a Cuningar , but his Neighbours might by common Law, and 


an Argument drawn from the Ad 19, Par, 22.7a.6. force them either 


to incloſe their Cuningar, or togive it over. , 


Before this A& the Heir could not have been purſued for any 
debt till the Executor was firſt diſcuſt ; butby this Ad the Heir 


| is made, Jyable to the Creditor after his a»7»s deliberandi expires, 


both as to Heretable and Moveable debts, which was very juſt, be- 
cauſe quoad the Creditor, they all repreſent the Defun&, but yer 
he will get his relicf of all Moveable debts from the Executor, as far 
as the Inventar extends ; and it he be ſerved Heir within the year, 
the Creditor will get a&ion againſt him for heretable debts, even 
within the year , for by entering Heir he renounces his benefit of 
deliberating, and if he poſſeſs the Eſtate, he ought to pay the He- 
retable debt ; but though he enter Heir within the year,he ſhould 
not be lyable for Moveable debts by this Act till the year expire, 
ſince as to theſe he has no benefit by entering, and though he re- 
nounce the benefit of deliberating, yet he does not renounce the 
benefit of this At, Hading. Tit. Heirs. 

Nota, Heirs are call'd in this Act Heretors, from the French word 
Heretiers, | | 

But Brerituy if the Executor be diſcuſt, and found inſolvent, 
may not the Heir eo caſu be purſued within year and day, and the af- 
Geg firmative 
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firmative ſeems ſtrongly founded upon 'the reaſon and decifton of 
this At - And yetby the preſent practice, the Heir enter'd is lyable 
even for moveable debts, tho purſu'd within the year. 
 Jtem, Though by this Ada the Executor is bound to find Cauti. 
on to relieve the Heir of all moveable debts, yet there 1s no Law 
obliging the Heir to relieve the Executor of Heretable debts, but 
de praGica, the Lords ſuſtain ex paritate rations, aftions againſt the 
Heir for relieving the Executor of all Heretable debts, 7. March, 
1627, Faulconer contra Blair, vid. Spotſwood, tit; Executor Carnouſ- 
fre contra Laird Meldrum, which ſeems to be contrary 30 the words 
of this Act, whereby it is more than inſinuated that the Fathers Move- 
able Goods ſhould pay his debts ; and by the Narrative of 106 AZ 
Par. 7.F4.5. is yet more clear g By the Civil Law the Children 
that were in poteitate patris were forced to enter Heir, but thereaf+ 
ter this was thoughttoo ſevere, and therefore the Roman Pretor al- 
Jowed even to theſe Heirs a liberty to abſtain , and a year to de- 
liberate whether they would be Heirs , which we have borrows 
ed from thence, ' but jure noviſſimo the Heir was to be only lyable 
according to the Inventar, if he made one, & non ultra vires Inven- 
tarii, which holds only with us in Executors who are Heirs in Move- 
ables, for Hcirs in Hetetable Rights are lyable in ſoliaum , if they 
once enter, 


ACT X FF the Marriage was not quarreled by a Proceſs in the Husbands 


time, as unlawful, the Wife will have right to her Terce, with- 
out neceflity of proving a lawful Marriage, and will poſſeſs her 
Terce till the Marriage be found to have been unlawtul; tor in the 
common Law, and ours, an unquarrel'd cohabitation 1s a va}id pro- 
bation ofthe Marriage, l. in libera 24 ff. de rit,mmpt. Yetit cedes to a 
contrary probation,as all preſumptiones juris do, vid.Pacian, trad, de 
prob.lib.2, cap.3.And in our Law Baltardy isnout interr'd, becauſe the 
Marriage cannot be proven, but it muſt be prov'd poſitive that the 
Defun& was reputed'Baſtard, Feb. 19. 1669. K. Advocat contra Craw, 
& Fune,15. 167c+Livingſton contra BurnAnd if that be proy'd, he who 
pretendsto be Heir muſtprove alſo that the Detuncts Father and Mo- 
ther werelawfully Married. By the fame parity of reaſon the Huſband 
will have right to the courteſie of Scotland till the Marriage be found 
null; and the allegiance of Baſtardy is not receivable ſummarly againſt 
the ſervice of an Heir, vid. infra obſerv.on AG 94. Par. 6. Ja. 4. 


LL whodid hold of the King were of old oblig'd to come to 
Parliament, till by this A& theſe whoſe Lands are within 
100 Mcrks of new extent are indulg'd not to come, except they be 
ſpecially called by the King. This Act ſeemsob(olet, for none are ſpe- 
ciallycalled now;whether the King may yet callany Barons he pleaſes, 
i5dubious,both becauſe theywere once bound, as well as impower d' 
to come;and this faculty was only remitted for their own advantage, 
and after that,this A@ allows theKing to call them; And it ſeems rea- 
fonable that if there be any wiſeBaronin the Kingdom,the King who 
calls Parliaments for conſulting the great affairs of the Kingdome, 


ſhould 
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of King James the fourth. 
ſhould have liberty to call him, albeit the Shire chooſe him not, 
and the King may make any man a Lord of Parliament. 

Nota, Theſe who were then Members of Parliament could have 
nt their Procurators, but now no Procurators are admitted for 
abſents further than to excuſe their abſence, which 1s done by a Let. 


'ter to the Commiſſioner, or Chancellor, or by a Member. Vid. obſ. 


AG 52 Par.3 AF tor Par, 7 Ja, 1.4 75 Par. 14 Ja. 2. ſupra, and 
AG 21 Par. 3 Char. 2, injra. | 


His Statute is explained A& 48. Par. 3, Ja, 1. But the reaſon 


why it is here added, that the Iſles eſpectally ſhall be govern'd by 


the Kings Laws, was, becauſe the Kings of Denmark pretended that 
the {les of Orkney and Shetland thould be govern'd by their Laws3 


for the King of Denmark renounced all right to theſe Ifles in favours , 


of K, Fames the third his Son in Law, in Anno 1461. Vid. Sheen 
de werb, ſig. verb. Annuel, 


Hat all Officers ſhould be chang'd yearly, is formerly gloſs'd, 

in the obſerv. on £4 3o Par. 5, and AG 5 Far. 7 Ja 3. 
That none have Juriſdiction within Burgh, but ſuchas uſe Mer- 
chandiſe, is by ſome interpreted to be ſufficiently fatisfied in 
thoſe whoonce uſed Merchandiſe, even as ſexrel Baro is ſemper Baro, 
and few preſent Provoſtsare aCtual Tradersz and therefore it was 
doubted whether one who has been a Merchant, but was thereafter 
a Senaror of the Colledge of Juſtice, - might not be a Provoſt, Yid. 
infra obſerv. on A#F 26 Par.4 Ja. 5. | 


T is fit to know that the Dukes of Burgundy gave the Scots the firſt 4 C T 


priviledge of Staples, which was transferr'd to Camphire at the 
Chriſtening of Prince Herry, The Conſervator is by a right under 
the Great Seal conſtituted Judge there betwixt Merchants, and he 
muſt have by this Ad ſix Aſſeſſors, or at leaſt four, which is ſtill ob- 
ſerv'd , and the Decreets.run in his name ,. with the conſent of his 
Aſetlors ; and of Jate by articles with the Prince of Qrarge, The 
Conlervator has the fole Criminal Juriſd1Rion, when Crimes ate 


ACT 


80. 


or. 


committed-by $cots Merchants 3 he 1s likewiſe by his Patent Conſti- 
tuted Agent for all affairs relating to Scotland, as well as for T rade, 


By an A& of the Burrows at Air 1602. It is declar'd that all Goods 
that pay Cuſtom, either when they are carrt'd out from, or in to 
the Kingdom, ſhall be accounted Staple Goods, and ſo being un- 
der the ProteRtion of the Conſervator , he claims to have Fees 
for them 3 but in aro 1612. There is a Liſt of Staple Goods 
made by the Burrows z and in 1547. they made a new Liſt, declar- 
ing aud ratitying the former. 


His AF is ſtill obſerv'd , for the Conſervator uſes to-come or 


ſendin Fly 5 But by twenty pounds great, here expreſt, are 
mear'd twenty pounds Fleems, 


= A torbidding Mercats to be holden on holy days, is in 
obſervance , but this part which forbids Mercats in Kirk- 
yards, under pain of eſcheating the Goods, is not obſerv*d,though 
renew'd AG 70 Par, 6. Ja. 6. and Mercatsare diſcharg'd in Churhes, 
G g2 decret, 


= 


DC 
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"decret. pars 1. diffin@. 42. But I find themnot diſchargd expreſly in 
Church-yards, though Church-yards had in other things the ſame 
immunity with Churches,and thusthey were SanQtuarics,as Churches 
*"were,Can, ficut antiquitus Canon definivit 17. Queſt 4.and theirextent 
was to be fourty paces in greater Churches, thirty in leſſer. V7, 
-obſerv, on AF 36 Pars Ja. 3, 


ACT His 4# is uſtlefs, for no Taxation can be laid on, except either 
85. in Parliaments, or Conventions of Eſtates, and to theſe all 
'the three Eſtates muſt be call'd 3 but it ſhews that of old , Taxari- 

ons were Jaid on in Conventions , which confiſted of any the King 

call'd ſummarly off the Street 5 nor were the Burrows oft-times 

call'd, Therefore this AF was made, declaring that no Taxation 

or Contribution ſhould be given without warning the Burrows, as 

one of the three Eſtates: Taxations are properly Burdens laid on 

by Parliaments 3 and Contributions are our voluntar offers made 


by Conventions; but we uſe now the word Taxation for both, 


what burdens are laid on by Parliaments and Conventions; though 
this 4 requires indefinitly the Burrows to be call'd, yet by the 
82 AF g Par, Q, M. It is only requir'd that fix of the Burrows be 
call'd. 

The Burrows Royal pay a fixth part of the Taxation of Scotland, 
and they divide their proportion amongſt themſelves, according 
to 160 pounds ſcots, which 1s their As , or imaginary total, accor- 
ding to which every Town pays their proportion : . and though 
any Burgh reſign their priviledge in Parliament, they.mult pay till 
they Diipone their Common Good to the reſt, and then their pro- 
portion is divided amongt[t the reſt. 


ACT His AF appointing no Burgeſſe , or Gild-brother to be made 
' 86. without conſent of the great Council of the Town is in Deſue- 
tude. 


ACT 1d. leg. burg. cap. 122. The pain now is arbitrary, and pu- 


< 87, niſhable , either before the Council or Criminal Court, vid; 
| AT 27 Par. 4, Fa.5. | 


ACT His A& is uſeleſs becauſe of the AF 161 7. ordaining all Sea. 
89, fines to be regiltrated, and this A# is thereby in Dejuctude, 


ACTS 'T Hee AFs are but Temporary , and yet they ſerve to clear the 
9O, 91. Adt 71 Par. 14 Ja.2, And the Lordsfound that by Fortalture 
Es in the A& gr. is mean'd, not only Recognition , which is ſome- 
times call'd a Forfalture, but Fortalture for Treaſon, &c. and by 
this we may ſee, that abrogated Laws, and Laws that are in Deſue- 
tude, ſhould be read and conſider'd, and may be of great uſe in De- 
cilions and arguingss 4d 
The 
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of K ing James the fourth, 


of fe reaſon of making this At was,becauſe Lands united are fi- 
Fione juris, one and the ſame , and: ſo ſhould properly an- 
ſer to the Court, to which the principal meſſwage anſwers';z and 
therefore this A& was made to ſecure the intereſt of the ordinary 
Judge, which declares, that notwithſtanding Lands are united in 
a Barony, yet they ſhall anſwer as formerly, to their own Juriſ- 
ditions, but the Baron whoſe Lands are united, needs only com- 
pear by this A& in that Juriſdiction , where the principal meſ]wage 
by the Union is, and yet de praxi, they are fill caJl'd in all the Sute- 
rols of the other Shires, where any of their Lands ly , and are for= 
ced to ſend Acturneys which ſeems contrary to this As 


| Here are two kinds of Brieves , one call'd a Brieve of pley, 
which is our ordinary Summons 5 another call'd a Brieve 
of Inqueſt, which is yet in uſe, asin Services of Heirs, Tutors, &c. 
vid, For clearing this A&,lib. 3. R. Ms cap. 28,8 29. © Stat, Rob, 3. 
cap. 1, And becauſe the Service of Heirs is no [rieve of Pley, 
therefore no exception is to be admitted againſt it, except it be in- 
{tantly verified. | 
This AF appoints all Brieves to be executed upon fifteendays,and 
the Lords have found, that all ſuch 4&s as theſe appointing Citatt- 
ons upon ſuch a number of days, do not require that both the day 
of Citation and Compearance be free , but it is ſufficient that either 
of them be free, July 27,1626. Mecculloch con. Mceulloch. If the Brieve be 
Not proclain'd upon a Mercat day, then itmuſt be proclaim'd before 
the Town Officers,and fix honeſt men to make it publick.and thus it 
1:ems the Parliament thought theſe equivalent to a Mercat day g but 
this hoJds not in other cafes, where Proclamations ate to be uponMer- 
cat days, nor even 1n Brieves is this niow uſeds 
Nota, By this AF , if perſons refuſe to paſs upon the Inqueſt, 
the Sheriff is authorifd to compel them 3 and this I think the 
Juſtices may do in Criminal caſes alſo, for the Juſtices are higher 
Judges than the Sheriffs ; and as the publick is more concern'd in 
theſe caſes, ſo men will be more unwilling to paſs upon them, ex- 
cept they be. compe]l'd 3 and though there be pecuniary Penalties 
appointed againſt abſcnt Aſlyzers, yet that is but an ordinary re- 
medy, and does rot exclude this extraordinary one; even as the 


| penalties appointed againſt Witneſſes, does not exclude the tuking 


them with Caption. 


[ hr of Dooms are now in Deſuetude altogether and to 
— them have ſucceeeded Reductions , in our preſent pra- 
Qice. Yid. «bj. on the 117 AG Par. g Ja. 1. | 


B* this AZ it is ordain'd, that all Meaſures and Weightsbe made 
the ſame thorow all Scotland. and the Standarts to remain at 
t dinburgh,and to be ordain'd by the Chamberlain and his Council, 
for' then the Chaumterlain, or Cumerarias Scotia , Was Judge in all 

Hh things. 
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Obſervations upon the ſixth Parliament 


_ things that concerned the Burghs of Scotland, and was in uſe tohold 


a Council, who with him judg'd in Matters that concern'd all the 
Burghs in genera] , as the Dean of Gild and his Council Judge in 
every particular Burgh, and his Statutes of old concerning Weights 
and Meaſures, are to be ſeen, ter, Camer. cap. 3o. but this Office 
and Juriſdiction over the Burrows, is now oblolet , and the rec- 
tification of Weights and Meaſures is only conſidered by the Par- 


liament, or by the Council in proſecution of the Ads of Parlia- 


ment, 

Though by this A all the Standarts of Weights and Meaſures, 
are ordain'd ro remain at Edinburgh ; yetby AG of Burrows they 
have been divided thus; The Standart of the Stone-weight re- 
mains at Lanerk , b=cauſe the chief Commodity of old that was 


weighed by the Stone-weight , was Wool , which was paid in to 


the Kingat Lanerk, and was therefore call'd L.ana-Arca. The Stan- 
dart of the Pynt or Jugg, was left at Stirling, becauſe the Kings 
Court recided there, The Standart of the Furlot remains at L.ix- 
lithgow, becauſe the King had no other Reſidence in the three L o- 
thiars, which were the chief Countreys, for Corns. And Edinburgh 


had the E!], whichis the chief Inſtrument for meaſuring Silks, or 


other forraign Stuffs, 1 find likewiſe, that the Town of Wigtouz, 
and other particular Burghs ,. have an acknowledgment paid them 
for Meaſuring the Juggs within particular Brewaries within their 
Territory, an« theſe v ho agree with them to pay this, are ſaid to 
have a free Stallage; and the Impohition is call'd their Deanrie, be- 
cauſe it is taken up by their Dean , when the Shire reſolv'd to 
quarrel this Impoſition, ' It was anſwer d , that it was juſt, be- 
cauſe th-y inſpe&<d the Meaſures for the good of the Lieges, and 
that it was confirm'd by immemorial Poſſettion. 

I have here (ct down the Foundations: of all Meaſures and 
Weights for what was ſet down in the cap. 22. Stat, Robert 3. is 
not exact. | 


Of the VV eights , and Foundari- 


on thereof. 


Corn or pickle of Wheat, taken out of the midſt of an Ear 

of Wheat, 1s the foundation of a Grains. weight, 
Eighteen of theſe Grains make the half-Drop-weight. 
Thirty ſax Grains make a Drop-weight, 

Four Drop-weight is a quarter of an Ounce, 

Four quarters make a Ornce-weight, 

Eight Ounces is a Merk-werght. 

Two Merk-weight is a Pound-weight, 

Sixteen Pound-weight makes the Stoneeweight of Lanerk, 

There wasalſoa Trone Stone-weight, which did weigh _ 

| pounds 
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of King James the fourth, 


unds and eight ounces of Paris weight , wherewith the Butter, 
Cheeſe, Wool, Tallow, and ſuch other Countrey Commodities as 
carry refule was weigh'd, PER 

There are other quantities whereof the weight is hereſetdown, 
to give ſome contentment to the Reader, as a Tyn-weight of light 
Goods, which is the Common fraughting of all Merchandiſe betwixt 
this Countrey and France, England or Spain, which Tunn is elteem'd 
to weigh 600 pounds weight. 

A Sack of Goods; which is the common fraughting of all 
Merchandiſe from this Countrey to the Low-countreys, eſteem'd to 
weigh 40 Stones, or 640 pound weight, 

heSirplith of Goods which was the common Fraughting of Mer- 
chandiſe betwixt this Countrey and the Eaſtern Countreys, 1s 
eſteem'd to weigh eighty Stone-weight , or 1280 pound weights 

The La# of Goods is eſteemed to weigh 120 trone-weight, or 
920 pound weight of light Goods, - . _ 

TheLaſt of Metal and other heavy Goods. is 2850 pound weights 

The Fodder of Lead is 126 ſtone, or 2000 pound weight. 


# 


The VVeights follovving are us'd 
_ by Aporhecanes, in mixture of 
their Medecines, vyherein the 
leaſt is a Grain. . | 


Wenty Grains make @ Scryple, 
Thiee Scruples maketh s Dragh ap. 
Eight Draghms maketh an Ounce, 
Sixteen Ounces maketh a Pond, 
The Medicinal pound is twelve ounces. 
A Sheckle-weight mentioned in the Bible, is half an ounce; 
A Talent is counted 120 pound weight. 
A Talent of Money is 600 Crowns, | 
The weight of all quantity of wheat Bread , at every price of 
Wheat is ſet down 1n a Table hereafter following. 
In all our Neighbour Countreys, the Fleſh is ſo]d by weight. 
It the Meal were fold alſo by weight, it might prove profitable 
tothe Lieges. | 
Thetwelve ounces Trcy-weight of England, weigh twelve ounces 
three drop tw enty one grains Scottiſh weight. 


Now of theſe our weights, are made other Meaſures, both for 
Corns and liquid Stuff. 
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Obſervations upon the ſixth P arliament 


The Foundation of the liquid 
Merts , proceeding from rhe 
vveight. 


He Scottiſh Pint,or Standart Juge of Stirling.is found to contain 
three pound ſeven ounce weight of the Wate- of Leith. | 


| Every Pint is divided into two Chepzns, or four Mutchkins, 
Two Pints maketh 2 9wart, . 
Four Quarts or eight Pints is a Galor. ( 


The Herring-barrels contains now eight Gallonsandan half, though 
by the 57 AG Par. 4 Ja. 6. it is to contain nine Gallons, twelve of 
theſe go to a Laſt, and eightto a Tunn. 

The Salondebarrel contains now ten Gallons and a Quart, though 
by the 110 A# Par. 14 Ja. 3. it ought to contain fourteen Gallons; 
and by the 57 A@& Par. 4 Ja. 6. it ſhould contain twelve Gallons; but 
by an AR ot Council, Jzly 15.1619, itisto contain ten _—_ 


Two Barrels, or ſeventeen Gallons is the full of Burdeayx- 


bogs-head. 

The Pancheons of High-Countrey Wines, are of thirteen or four- 
teen Gallons. | 

Three Paris Puncheons makes a Tupr,or four Hogs-heads makes a 
Tann, 

Two Pzpes, or two Butts is a Tunn. 

Six Burrikins or Terces make a Tunn. 

Six Ergl:hh Buns of Bear is a Tunn, 

Six Salmondebarrels is a Tunn, 

Eight Herring.barrels is a Tunng « 

Twelve Barrels makes a Laſt. 

Our Scottiſh Pint contains beingfill'd to the top, very near four 
Pints and an halfof Ergliſh, 


Now if the Ground be true, that the Pint doth weigh fifty 


five ounces, then conſequently the Tunn ſhould weigh 116 Stone 
fourteen pound. The Puncheon full twenty nine Stone three 
pound and eight ounces. The Barrel being full fourteen Stone, 
nineteen pound , twelve ounces. The Gallon ſhould weigh one 
ſtone , eleven pound , eight ounces. The Quart full fix pound 
fourteen ounces, The Pint three pound, ſeven ounces. The Cho- 
pin one pound , eleven ounces and an half; The Mutchkin full 


' thirteen ounces twelve drops, | 
By our Cuſtom there is a Plouck in every Jugg or Stoup, and 


the Wine is only meaſured to the Mark or Plouck , but Ale and 
{trong Waters are meaſurd tothe top, | 

By the 14, cap. Statut, Dav. 2. The pound of Caithneſs is or- 
dain'd to be the common meaſure, but that weight is not ſomuch 


as known now; but it 1s clear by the cap. 22. Stat, Robert. 3, 


The pound then contain'd fifteen ounces, but now it is ſixteen. 
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| of. King James the fourth, 


The Foundanon of the Dry- 
T metts, | 


He Furlot of Linlitkgow , which is the Standart for the 
whole Countrey, for metting of Wheat, Ry, Beans, Peaſe, 
Meal,and white Salt contains twenty one Pints and a Mutch- 
 kinofWaterzwhich Furlot is divided in four Pecks, and the 


" Peck is divided in two half Pecks or four forparts. 


The Furlot for metting of Bear, Malt, or Oats, which were 
call'd heaped Corns, contains thirty one Pints of Water. 

Four Firlots make the Boll. 

Sixteen Bolls is a Chalder. 

Eighteen Bolls and an half is counted for a Laſt of Ry. 

.- The half Boll Mett of the Water meaſure of Leith, contains nine 

Pecks of the ordinary meaſure. | - 

The Ezgliſh Quarter of Corn contains near by two Bolls of Scot- 
7iſh "Meaſure. | 

The Boll of Wheat will weigh fourteen Stone and three pound. 

The Furlot of Dry-wheat three ſtone, eight pound, . twelve 
OUNCES, of : 

The Peck will weigh fourteen pound three ounce, 

The half Peck ſeven pound one ounce and an half, 

The meaſure for Coals is declar'd to be the Czlroſs Chalder, by 
the 17 AG 3 Se. Par. 1. Ch, 2, 
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The Foundation of meaſures for 
length, breadth, and thickneſs, 


Hree Barley Corns fair .and round, lying in length, with: 
. out the tails make an ch, : 
Twelve Inches maketha Foot, 
; Three Foot isan Ereliſh yard. | 
Three Foot and an Inch or thirty ſeven Inches makes the EY of 
Edinburgh, which Ell is parted in four quarters, and every quar< 
ter 1n four nails; which meaſure of a foot having fallen in Deſue- 
Fude, is renew'd by the 18 A@& 2 Sefſ. 1 Par, Ch. 2. 
Fourty five Inches is the Exeglifh Ell: 
Twenty ſeven Inches is the Fleemiſh Ell. 
In Frazce every Town hath a divers Meaſure, The Foot where- 
with the Glaſſen-wrights meaſure their work, is ſometimesof nine 
Inches, and ſometimes of eight Inches. | x." 
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Obſervations upon the ſixth Parliament? 


Of the Rood of vvork. 3 

S Rood of Land contains 240 Ells of meaſure; but a Rood 
of work wrought by Maſons or Sklaiters contains butthir- 
ty fix Ells, that js, if any piece of work be found to be 
cighteen Ellsin length, and two Ells in breadth, it makes 
a Rood. | 
TwelveElls in length and three Ells in breadth, isa Rood. 


Nine Ells inlength and four in breadth is a Rood. 
Eight Ells in length , and four Ells and an half in breadth, 15a 
Rood | 


Wo han PP FA bk. tris 


{ok 


Six Ells in Tength and fix Ellsin breadth is a Rood. 
A Rood of Land within Burgh is eſteemed of old to be twenty 
foot, that is, five foot in length, and four inbreadth. 


ACT y Id. obſerv, on At 17 Par, 2 Jae. 4. ſupra. 


The Foundation of an Aiker of 
] Land. 


Ix Ells of the Standart of Edirburgh, makes a [ineal-fall where- 
with Land is meaſur'd. 
Six ells long and fix ells breadth , make a ſaperficzal, or 
ſquare-fall, wherewith Land is reckon'd, 
Fourty lineal Falls makes a Rood, 
TenFalls in length and four in breadth, makes a Rood. 
Eight Falls m lengtn and five in breadth, makes a Rood, 
Four Roods is an Aiker. 
So an Aiker contains 160 lineal Falls, or 960 Ells. 
Eighty Falls in length, and two Falls in breadth makes an 
Aiker, 
Fourty Falls in length and four in breadth , makes an Aiker: 
Thirty two Falls in length and five in breadth, is an Aiker. 
Twenty Falls in length and eight in breadth , is an Aiker. 
Sixteen Falls in length and ten in breadth, is an Aiker, 
Four Aikers are counted for a Mznifters Gleib. 
Six Aikers arable Land for a Husband Land. 
Thirteen Aikers is counted an Oxen-gate. 
Four Oxcn-gate is eſteem'd a pound Land of old extent, 


MHis A# is only conceiv'd in' prohibitive terms,* without any 
- penal fan&ion , and though this be forbidden, yet it is not 
declar'd a Crime, and yet it was found a Crime to poynd Labour- 
ing Oxen in time of Labouring, aud puniſhable by a "1h 
mu, 
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of King James the fourth, 


' mult, January 1666, Lord Remtoun contra the Sheriff-Depute of 


the Merſs, : | | : | 
The Time of Labouring is not determin'd by this A@, and there- 


fore the Lords have {pecial regard in this to the Cuſtom and Sea- 
ſon of each reſpeQ;zve Country, as was decided November 1 5-1627, 
So that tho they were Jabouring, yet if it was not the ſeaſon of 1a- 
bouring, they have not the priviledge. 

But if the Debitors Labouring be ended, though the Seaſon' of 
Labouring be not generally ended in the Country, yet his La- 
bouring Goods may be poynded, November 22. 1628. Spootſweod 
h, t. tells us that « paritate rationis, this priviledge was extended to 
a going Salt. pan, /ed leges in privilegits non ſunt extendende, 

If the Pebitor have no-other moveable Goods 3 the Creditor 


may poynd even Labouring Goods, by the words of this 4; for. 


it ſeems the Parliament thought it nor juſt that a man ſhould loſe 
his Debt altogether, and though the priviledge here granted - may 


fy ſcem only a delay, yet by abſirating the Goods, during that Sul- 


penfion, he may be totally fruſtrated, 

The Common Law, to which this Statute relates, is /. 8. C, ug 
reſ pigr. obl. poſt & authent, agricultores ibid, but by that Law, the 
perſons of the Labourers could not be apprehended , nor made 
that Law any diſtintion whether there were other Goods poynd-, 
ible. Vid. Trad. Crim. tit, 31. where this AR is' more fully ex- 
plain'd, 


123 


: | His A& is Explain'd, AF 117 Par. g Ja. 1. "ACT 


He former As of Revocation , revock not exprefly all things | Fe T 


| done in hurt and prejudice of the Kirk, but this was imply-d 
under the gcneral of what was done in hurt of the King's Soul 
and Conſcience 3 but 1n this Latin Revocation, which appears has 
been ordain'd tobe in Latin, that a Church-man might draw it; 
The King Revocks all that has been i» detrimentum ſeu Ieſionens 
Eccleſia Catholice , and to ſhew the King and Parhament enixe, 


* zoluntas , all ſuch Deeds are ordain'd tobe raz'd out of the Books of 

= Parliament, The word Kirk, comes from the Greek word Kugexn, 
for ſothe Houſe of God was nam'd amongſt the Chriſtians who 
2 were Grecks, as the Latins nam'd it, Domus Dei vid. Mons, Flenriz 


des moeurs des Chriſtiens, who gives this Origination for the word 
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King James the fourth, Parliament 7. 


their own Sheriff-doms,which is here reſtricted only to Ju- 
ſtice-airs and Sheriff-courts, by which I think ismean'd 3ak- 


2 ing of Dittay 5 but now both theſe Aftare in Dejuetude, tor every 


- Place anſwers to Juſtice-airs, according to the Diviſion of their 


own Shires, Ii 2 It 


Pa 


I OO, 


Y the AF 73 Par, 6. Ja.4, Some places were ordain'd toan- ACT 
{wer at Juttice-airsin other places than the head Burghs of 10T- 


T24. 


Obſervations upou the ſevemb Parliament 


AcT TT is moſt obſeryable from this AQ, that it was made.in a Sco- 


102, 


ziſþ Parliament or Council, holden within Ergland, which Re- 
fates that Opinion , that our Kings cannot hold Parliaments nor 
Councils without their own Territories, upon tbe miſtaken prin- 
ciple that Judex extra territorium jus non dicit. It 1s likewiſe ob- 
ſervable, that this AC ismade only by the King, with the advice 
of his Lords. Anditis probable, that this A& like a teſtamentunz 
militare in procinGu,muſt have ſome allowance given to it againſt 
the Common Rules, and that it imported only a Diſcharge of the 
Wards and Marriages of ſuch as died in this Hoſt, and was only valid 
becaule the Kingand Lords remitted only therein a Caſuality due to 
themſelves; ſo that this AR was but a general Diſcharge by the King 
and his Subjects then preſent, who were Superiours; but why then 
13 it inſerted amongſt the Acts of Parliament 2 Or how could ithave 
oblig*d abſents ? And the Rubrick calls it a» AF wade by our So- 
veraign Lord King James the 4. and yet this is not properly an A& 
of Parliament; for this Parliament is held in Azmo 1509. whereas 
this A& is made in Arno 1513: and It may ſeem only an A& of 
Council made by the adviceot the Lords, that 1s to ſay, the Lords 
of Council, which Judicature then Govern'd the Kings Property 
by its Acts; and it has been thereafter inſerted amongſt the Agsof 
Parliament, for the greater ſecurity of thoſe who had hazardeq 


their lives at this time; and therefore by the \3. AF Þ. 2. - 5 


This Favour is extended to the Vaſlals holding ot Subjects. 


Parliament I 


ee e_.. 


TS TT. 


HE Maſter. by this AQ is bound ACT 
to deliver up his Servant who 188 2. 
attach'd or challeng'd as a Thief, 
or Robber,vid. Stat Alex.2. c. 21. 

Stat. Will. c. 15. Stat. Da, 2, c, 
1, and A& 6, Par.3. Ja.z. And in 
the Regllſters of the Council there 
are many Bonds given by Ma- 
FE" (ters in thoſe terms, wid, obſ” on 

EM the ſaid 6 4G, 
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' King JAMES the fifth, Parliamem 2, *' 


TE two Ads diſcharging the Wards of thoſe who were kil- 
led in the Kings Hoſt, or prorogating for 5 years the ACTS 
Tacks of Tennents, were very reaſonable, but being temporary, 3» 4+ 
are not now in obſervance, for the Wards of theſe who died in the 
Kings Hoſt at Worceſter, or elſe where, fell without any priviledge, 
That the 34 A is Temporary only, appears from theſe words, 
That are now killed in purſuing or defending in time of Weir, as 
gainſt our auld enemies of England for that enmity ceafd by the Uni- 
ON. 
Obſerv. From both theſe Ads, that the receivinga deadly wound, 
is equiparated to the being killed. | 
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Obſervations upon the third Parliament 


A 


King Fans the fiſth , Parliament 3. 


Y this A& the Porteous Roll was: to be deliver'd to the 
Crowner, but now it is deliver'd to the Sheriff when Jus 
ſtice-Airs are to be held, though theſe who are Crowners * 
do ſtill proteſt againſt this Innovation, 

When the Crowner got the Porteous Roll, containing the names 
of thoſe who were to be cited to the Juſtice-Airs, he was obliged 
to cite them at their dwelling houſes, and Paroch Kirks, by this AQ; 
for by the word, Arreſtment in this AR, and many of our old 
Laws, is meant Citation , but if they can be apprehended perſonal- 
ly, this manner of citation is unneceſſary, though that be not here 
exprelt. By the preſent Pradtiqueif they cannot be apprehended per- 
ſonally, they are to be cited at their dwelling houſes, and at the 
Mercat Croſs of the Head Burgh of the Shire where they live, 

2. By this Act if theperſonsto be cited can be found, the Crowner 
1s to take Surety of them for their appearance, which the Sheriff 
yet does 3 but if they be not Streinzzeable, that is to ſay, if they 
cannot be apprehended,then the Crowner was to arreſt their Goods, 
like tothe annotatio bonoram 1n the Civil Law. | 

3. If they have no Goods to be arreſted, they wereto be put in 
the Kings Caſtles, that is to ſay the Kings Priſons. | 

4. If the King has no Caſtles within that Shire, they were to be 
deliver'd to the Sheriffs, who are bound to keep them ſecurely. 

By this A& the Crowner is to be anſwerable for the Caution he 
takes; for the AR ſays, That they ſhall take ſicker Surety, ſih as they 
| will ſtand for to the Kings Grace, and it is pretended that the Clerk 
of the Juſticiary is not bound for the Surety he accepts, though the 
Crowner and Sheriff be, becauſe the Crowner is oblig'd to know 
who are Solvendo in the Shire, which the Clerk of the Criminal 
Court cannot know through all Scotland but I think that both are 
equally oblig'd, iz. to doexact diligence to know the ſolvency of 
theſe they take; and ſince the puniſhment of taking inſufficient Cau- 
tion is not here expreſt, it ſeems to be Arbitrary, and in effe& to 
take Surety that is notorly inſuthcient, ſeems the ſame guilt with let- 
ting a MalefaQor eſcape, 


He Maſter here is only oblig'd to preſent ſuch Tennents as 
dwell within the Shire with him; but by the A@ 2. Par.1.7a.5, 

Ifthe Complainer would attach theTennent,& the Maſterbe required 
todeliver him up, whether he liv'd in the Shire with the Tennent, or 
not,he was to be puniſh'd as Art and Part,in cafe he refuſed todeliver 
him up 3, and by this A he 1s only to pay the Unlaw. But this laſt 
A& is not well obſerv'd, for now no man 1s lyable for his Tennent, 
except Highland Heretors, and Chiets of Clanns, who are = find 
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of King James the fifth. 
Caution to the Council for that effe&, 'vid. AFs 92, 93, 94, &c 
Par. 11, Jas 6+ Butby this AC it 1s clear that the King may make 
Maſters (t1]l lyable for their Tennents wholive upon their Ground, 
and that in any Court, though this A& appoints them to be preſented 
to Juſtice Airs, fince eademe e87 ratio, and this AQ was'adduced for 
juſtifying the Proclamation that appointed Maſters to be lyable for 
their Tennents, vid, AG 2, Par, 1,Ja.5. And the At there cited, 
where Maſters arelyable for Servants, vid. tit. 55.lib, 2. Feud, where 
Vaſlals are oblig'd to preſent their ſervants to their Superiors,if they 
have offended them : But fince by this At Maſters are only to be 
lyable for the Tennents unlaw, if he preſent themnot, It may be 
doubted what this unlaw 1s, fince in Juſtice Airs if the Tennent was 
abſent, he was ordinarly denunced Fugitive; for the Juſtice Court 
does not unlaw an abſent Defender, and therefore by this unlaw 
may be mean't what the Tennent would be unlaw'd in, if he had 
been preſent, vid. Stat. Will, Regis, cap. 7, & 8. 


BY this At theſe who are Surety tothe Party injur'd, for Aſſyth- 
ment, may be called before the Lords of Council, either in 
Seſſion or out of Seiſion , but this is now abrogated by the late Con- 
ſtitution of the. Seſſion, who are come in place of the Lords of 


Council who then were, | G 


The meaning of theſe words in the A&t (And as for Slaughter and 
Mutilation, 1o keep the order of the AF made thereupon of before 3) Is 
that Slaughter and Mutilation are not comprehended under this Ac, 
becauſe by the 63. A&, Par, 6. Ja, 4, No remiiſion can be grant- 
ed tor theſe Crimes, and therefore there can be no Aﬀſythment, 


| "R His Act is further explained in Crim. prad, tit. Fire-raiſing ; but it 


is fit here toobſcrve,that in theſe words,that particular Fuſtice 
Courts ſhall be ſet thereto, as ſhall pleaſe the Kings Grace, his Council, 
and the Juſtices; the word ( And ) 1s taken disjundive, as is often 
in the Civil Law, and our Statutes, /. 66, ff. de hered, Inſtit. 
Nota, The killing of Thieves is declared no Crime, 


King Jaws the fifth, Parl, 4, 
I Xcommunication is here called the Proceſs of Curſfing, and 


H Excommunication uſed 1n time of Popery to be granted for 
not payment of Civil debt, or not performing of Contrads, 
ornuc reſtoring of ſpuilzied Goods,isnow in deſuetude (for all theſe 


' wereheldto be mortal fins; ) and by this ARLetterstoPoyndor Ap- 


pryze were to begranted thereupon;And by the 7. 4&,Par. 4.Q:M. 
their Moveable Eſcheat falls to the King, if they ly under the Pro- 
ceſs of Excommunucation for a year, the Creditor being firſt payed, 


K k 2 - -which 
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Literent-Tacks , for payment of an equivalent Duty , 2» ſunt 


F 


* " Obſervations upon the fourth Parliament 
which Ads are further enlarg'd by.the 33 A& 20. Par. Ja, 6. By 


which their whole Rents and Revenues are to be applyed to the uſe 
of the Publick, and all Gifts of Eſcheat granted to the behove of 


the Wife, Children, or Confidents of ſuch as are Excommunicated - 


for Popery, aredeclared null, A& 199. Par. 14, Ja. 6. It may ſeem 
ſtrange that Excommunication repells ab agendo jed non a defenden« 
do, and yet Horning debars from both, though the perſon Excom- 


municated be the greateſt Delinquent, being at Gods Horn, 8. July, 


1636, Colſtoun contra Cranſftoun, Vid, obſerv. on AG 11. Par. 6. Jas 2. 
Supras 


His ACt 1s innovated and enlarged by the 1. Par. Ch, 2. Sef/ 1. 
AG. 41. | 


His At is in obſervance to this day, but it holds only in For. 
reſts notorly known to be ſuch; for if there was probable 
reaſon of doubting whether it be a Forreſt, the Goods feeding in 


it will not be eſchcat for bygones, vid. Leg, For, c, 2.4. 2, & (equen. 


Becauſz this Ac ſayes, if any perſon be found putting their Goods in Pa- 
ſturage in the Kings Forreſt, they ſhall eſcheat the ſame; therefore it 
ſcems reaſonable that 1f Goods be only found there, this is not ſuf. 
fici-nt to eſcheat them, ſince they might have ſtrayed there, & Do- 
minus non tenetur ad peanam fi animal ex ſeipſo ingrediatur in locuns 
prohibitum ut eſt Forreſta Borel , de CMagiitrat. Edi, lib. 4. cap. 6, 


- a1 /Hs 1 8. 


+ 


\ Id. Arnot, on AG 61 Par, 7 Ja. 3, ſupra. 

j { 
His A@ relates to AF 88 Par, 14 Je.2. Whereby Hares are 

not to be kill'd in time of Snow: and A 59 Par. 11 Ja. 

6. and A& 266 Par, 15 Ja. 6. whereby Hares are not to be k1illd 
at any times by Guns, Girns, Nets, or Croff-bows, which laſt is 
yet in obſervance , and all theſe Acts are reviv'd by a Proclamation 
of Council, in Febr, 1680. 


BY the 25 AG 3 Par, Ja+ 4, It is ordain'd that the Syperior of 
Ward lands or his Donatar, ſhall find Caution to leave the Houſes, 
Orchzards, Woods, Stanks, Parks, &Cc. in as good condition as they 
found them, they taking their Suitentation , or uſing them in needful 


. things, without waſte or deſiru&ion, which is extended to all Life- 


renters and ConjunQ-feers , whoare oxdain'd to find the like Cau« 
tion by this Act. By which alſo, all Sheriffs, Stewards, Magiſtrats 
within Burgh, and Spiritual men within their bounds, are allo com- 
manded ro exact this Caution. | 
Theſe Acts are alſo extended to all fuch as have Life-rent Tacks 
from the Heretors, without payment of any confiderable duty, 


| though the words of this A& run only againſt ſuch as have Liferent 


Infeftments 3 but this A@t ſhould not be extended to ſuch as have 
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of King James the fifth” -, 
conduGores & non uſufruFueriiz for the' Heretor is rather oblig'd to 
entertain the Houſes to ſuch Tackſ.men, than they to him, Fanna- 
ry 23. 1635. Laird of Laidly contra Boyd. But thisis to be under- 
ſtood of iuch Tackſ-men, as pay a Dewty equivalent to the Rent, 
for elſe Relits would 1n place of Literents, take Tacks during their 
life for any imaginary Dewty , which ſhould not free them from 
the finding of Caution. In that caſe it was alſo found , that this 


-A& did oblige Donatars of Liferent-Eſcheats , to find Caution to 


maintain the Houſes, Orchyards, ec. which fall under his Gift; 
but quid juris, ifthe Fisk retain Liferents fo faln in his own hands, 
& peregre de jur, fiſc. tit. x. num. 25. 1s of opinion , that uſufruttu 
fiſco legato fiſcus non Jatisdat de ntendo fruendo arbitrio boni wvirt;' but 
it is hard that the Heir ſhould be in a worſe caſe by the Crimes of 
the Liferenter , or their going to the Horn, ſo that his Eſtate 
ſhould be thereby expotd to miſ-managment' : - and albeit where 
a Liferent is left to the Fisk, Caution may ſeem to be remitted by 
the intention of the Party, yet that ſhould not be extended tothe 
caſe of its falling to the F isk, without his conſent, and it rather 
ſeems, that ſince a Donatar is ty'd to find Caution, that therefore 
the Fisk ſhould. | 

Nots, There needs no precognition to be taken by an Aflize 
of the condition the tjouſes werein conform to the 226 '47F. Par. 
14 Þ- 6. For that Act only ordains ſuch precognitiors to betaken 
when Houſes are ruinous within Burgh , and the Liferenters re- 
fuſe to concur in Re-building them , in which caſe the Heretor is 
allow'd to repair , he finding Caution to pay the Liferenters the 
Dewty that theſe Houſes pay'd formerly, March 23. 1626, Foulis 
contra Allan. 

Though this Act ordains the Sheriffs , and others who refuſe to 
exaCt this Caution, to be lyable to the Heretor of the Ward-lande, 
without mentioning that they ſhall be lyable to Liferenters, or 


 Conjund-fiars, yet doubtlels they are lyable to them alſo for the 


damnage ſuſtam'd, 1n not exaQing this ſurety, 

Though in ſome caſes cautio juratoria be allow'd , yet it would 
not be allow*d here Gazl. hb. 2. obfſ. 47. for that Caution cannot 
ſecure the Heretor', and there is as little reaſon to receive it in this 
cale, as in Removings. But Perez..1s of opinion, that cantio jurato. 
ria. is receivable i offerers ſit probate && honeſte vite, x 


There was likewiſe cantiou{ufruftuaria by the Civilians,@ irtrodufFa 


ei per Jenatus conſultum in its que uſu conſumuntur, h. 3. juſt, de nſu- 
fru@. el. 1, ff. de uſufruFu carum rer. que uſu conſum, But all this 
matter is learnedly Treated by Chriſtin, ad Conſuetud Mechliz, tit, 
14. where he determmes that the leſſer and: temporary expences 
are to be beſtow'd by the Liferenter, but that ſhe will get/z 
tion from the Heretor of theſe expences , que perpetuars rej utilita. 
tem concernun, if ſhe advertiſe the Heretor , that they were neceſ- 


fary , and firſt  defir*'d him to repair, but that ſhe cannot by her - 


Reparation alter the form of the thing, though for the better, nor 
uſe it otherways than the Proprietar himſelf did, | 
L1 By 


"_ 


PR. 


þ > L/ IEUNCOTE of 


— 


bours 3 by which they are as I conceive, diſcharg'd to be Lords - 
; | | Se - 


Obſervations npon the fourth Parhament 
- By the former AR Ja, 4 Par. 3 cap, 25. to which this relates, 
the Liferenters are to find Caution that they ſhall not deſtroy the 
Orch-yards, Woods, &c. From which it may be obſerv'd, that 
where Woods are upon Liferented Lands, the-Liferenter as well as 
the Conjun&-fiar, may make uſe of as much of the Wood, or Coal, 
as is neceſiary for . her own uſe , ſince ſhe is only. reltrairnd by this 
AR from waſting; and by the cuſtom of ſome Countreys ,.ſhe 


cannot pretend Right to Trees fallen by Winds or accidents, tf. 


the Trees be ſuch as are fit for ſale, & in ſjlvus cedua ia inciſto- 
em facere poteſt ut ad frudum pertineat non vere ad deſirutionem 
wid, I, ex ſylua 10. ff. de nſufraF, which agrees with.our Law, by 
which the Liferentrix has only right to as much of the Coals or 
Trees as are neceſlary for her own uſe; but even this Right 18'0n- 
ly due to her , whilſt the Land is the Fiars, but does not hinder 
the Fiar to {ell his own Land, Crazg. pag. 189. 


Oreſtalleys are theſe who buy Goods before they come to an open 
Mercat ; and Regraters .are properly only: theſe who buy 

ap all Goods , that they may ſell them again at dearer rates. But our 
Law has ufd theſe two words promiſcuouſly , though by this Ao 
ſuch as buy any thing before it be preſented to the Mercat, or who 
buy it in the Mercat ; but before the Mercat be proclaim'd, which 


1s call'd here the time of day of the Mercat, are puniſh'd -as Forgſtal- 


lers; yet there muſt be ſomething of defign proven, asif they ſhould 


ſtand in the way upon a Mercat day , or ſhould every day cauſe 
bay up what were going to ſuch a Town, to hinder the Traffick 


of that Town 3 for it were hard to make generally all who buy 
things going to a Town, or a Mercat Forſtalling, for that may be 
done either ignorantly, or neceſlarly, | | 

Though the puniſhment here be Imprifonment and eſcheating of 
the Defenders Moveables , yet by the 148 4@ Par. 12 Fa, 6. The 
puniſhment is ordain'd to be fourty pounds for the firſt fault, a 
hundred for the ſecond, and eſcheating of Moveables for the third 3 


and though ſeverals have been found guilty of Forſtalling , as par- 


ticularly upon the 9g. of Fxne 1596. and the 6, of Augai? that year ; 


yet I find no puniſhment follow'd. 


| The Chamberlain of old was the only Judge in his Chamberland- | 


air, cap. 35 Stat. Will. Reg. But now the Juſtices are only com- 
petent Judges to this Crime, they were call'd Dardanarii by the 
Civil Law, and were puniſh'd per; extraordinaria 1. 6. ff. de extracr. 
cri, | 


x A& is innovated and enlarg'd by the AFi6 Sefs. 3 Ch. 2 
a ar. I. 


LL Officers within Burgh are diſcharg:d to purchafe Lord- 
ſhips out of Burgh , leaſt they give dreadure to their Neigh- 


\ 


-_- - 


they attain to theie;-:' | | CD 


Each Burgh does to this day compt in Exchequer for their Feus | 


dewty yearly, conform to this and other ACts, RY FRE 
It wasthought that a' purſuit againſt the Magiſtrats of Fdbnbulg5, 
for compting for their Common+good upon this A&, was'nvt com- 
petent at the Inſtance of a privat: Burgeſs, or of any fave the Ford 
Theſaurer of the Kingdom , who comes in place of the Chamber- 
lain Air, : though it was faid to be ad#io popularis ,, and a ſpecies 
of ſuſpete intele ; but this would have given too'great oceafion to 
Faction, and would have diſcauragd Magiſtracy too much; 'nbr 
are ſuch popular actions in-matters of Government to beeafily allow 
under Monarchy, though they are neceſſary in privat Rights. 


Hough this A& appoint fuch as trouble Burrows in uſing 

their Liberties; to be puniſh*d-in Juſtice. Courts, as com 
mon oppreſſors ; yet this is in Deſuetude, except the oppreſſion- 
be very attrocious; bur the ordinary remedy.js.now, bores > 
ations of Moleſtation , or declarator of Property before the?Sel- 
fion, or by actions of Ryot betore the Privy Council, ©» - 
F DOlonel Borthwick, having gotten a Gift of this penal Statute, 
S purſu'd the Malt-men criminally hereuponz which Purſuit was, 
diſcharg'd by the Council 1672. upon a Bill, and theſe. ,Sratuteg 


found to be in Deſuctude , and impraQticable in this age, wherein, 
. Malt cannot be ſold for two ſhilling more than the price of the Boll- 


of Bear, as this Act appoints. 


nNY FEE Law, all fingle Eſcheats fall to the-King, for bona mobs- 
lia ſunt allodialta, and hold not of the ordinary Superior, who 


has no Right, jure proprio , to the Eſcheats of ſuch as dwell within 
his Territory - and thus Lords of Regality have only right to 


ſuch Eſcheats by their Erection from the King. . But the Liferent- 


eſcheats which fall cither for civil or criminal Cauſes, belong to 
immediat Superiors reſpeCtive, ſo thatiFa Vaſſal who is at the Horn, 
have Lands holden of many Superiors , each Superior will have 
right to the Land which holds of himſclt3 for Feus being given for 
ſervice, and the Vaſlal being zullus in jure ; by his Rebellion the 
Feu returns to the Superior, except in the caſe of Treaſon, in which 
it falls to the King. | 

Obſerve from this AQ, that the Lords of Articles are Judges to 
Proceſſes 1n the firſt inſtance, but the Debate muſt be refum?d to the 
Parliament, - 


Y this Ad Juſtice-airs and Courts are peremptor at the ſecond 
© Dietz' but by the AF 79 Par. 11. Ja, 6. they areperemptor at 
the firſt Diet, and parties not appearing now are unlaw'd if pur- 


ſuers, and are declar'd Fugitive if Defenders, at the firft Diet. Yid. 


obſerv, on AF 39 Par, 5 Ja. 3. ſupra. 
Ll '2 This 


Ginnotnk .of King James the fith: "rg 2 


| Seffion, or Lord Barons, or at leaſt they loſe their Offices how ſoori | 
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| Olſervationrupon the fifth Parliament 
This: A& relates to' another A& of Parliament, dated the 19] 


of July but there is no Parliament amongſt ' our Printed 
Laws otthardate; Tome" | 2 


T*Howgh.by.this A& Depredations, Reiffs and Spuilzies, are or- 
FE: -.dain'd to be firſt civily purſu'd 5 yet the Juſtices uſe to ſu- 
ſtains Crimjnal Purſuits for theſe cauſes in the firſt inſtances. except 
a defence be ptopon'd upon matter of Right, as if the Defender 


alleadg'd he had a. Diſpoſition , or other Right, and in theſe caſes. 


the Juſtices ſuperceed to give anlwer to the Criminal Purfiit, till 


cll uſes to do in Riots purſu'd before them. 


(<<. Civil-Rightand Title be fir(t diſcuſt; and this the Privy Coun- 


es. 


bh  King- James the fifth, Parl, 5. 


Fter _ Alterations obſerv'd by me in the Arnot, on 
' AG 65 Par, 3 Ja. 1. and AG 62 Par, 14 Ja. 2, at laſt 
the Seffion was eſtabliſh'd in the way it now is by King 

James the fifth, in this his fifth Parliament , and is or- 
dain'd*'to confiſt of fourteen Lords, ſeven whereof were to be 
of the'Clergy, or Spiritual 3 and-feven Temporal with the Prefi- 
dent,” who was to be ofthe Clergy; but fince the abolition of Pos 
pery”, they are all Seculars or Laicks , though ſometimes Biſhops 
were extraordinary Lords 3 and though this A& of Parliament ap- 
points the half to be Spiritual, and the half Temporal , with a 
Preſideat; yet by the 93AZ 6 Par, Ja. 6, It is declard it ſhall be 
lawful'to the King to preſent any able Perſon, whether he be of 


' the'Spiritual of Temporal State. 


\ 1d. obſerv, on AF 7 Par. 3 Ch. 22 -< 
YM rd wins Lords are ordain'd to have all the priviledges that 
the Lords of Seffion ( for ſo they were calld in the Reign 
of King James the ſecond) had formerly; and therefore it 1s alleag- 
ed, that ſince Appeals could not be received from them , that 
they cannot be received from the Lords of Council and Setlion, as 
was formerly obſerved, 4G 62 Par. 14 Ja. 2. 


TT Chancellor when preſent , is to preceed , and becauſe he 
preceeds , therefore he gives his Vote laſt; and becauſe it 
was controverted , whether he was to be Preſident in the Parlia- 


- ment, therefore by the x A# 1 Par. Ch. 2. He is declard to be 
Preſident in all Courts , and he did preceed by vertue of this Act 


"vn Exchequer, till he was diſcharg'd by His Majeſty by a Letter 1n 


anno 1663., 


Theſe. 


> © of King James the fifth, + 


® Theſe words, And ſicklike other Lords as ſhall pleaſe the King's 
Grace to ſubjoyn to them of his Great Conncil, © who ſhall have Yote, 
10 the number of 3, 0r 4, are all the warrand that there is for no- 
minating the extraordinary Lords of Seihon, who cannot exceed 4. 
They are ſtill named by a Letter -from the King, as the ordinary 
Lords are, bur they are not examined like them; and theſe extra- 
ordinary Lords are marked in the Books of Sederunt after allthe or- 


dinary Lords, 
Hcſe words, And the Lords to ſubſcrive all Delizerances, 


| and none other, 1s allthe warrand that was forthe Lords fub- 
ſcriving all the Bills for raifing Summonds before the Criminal Court, 
but I think theſe'general words ſhould be reſtricted, ſecundum ſubs 
jefam materiam, as al} general words in Law ought to be, for we 
ſee that notwithſtanding of theſe general words, the warrands for 
raiſing Summonds before the Privy Council are fſubſcrived only 
by Privy Counſellors, and now the Juſtices are only in uſe to ſub- 
ſcrive their own Bills, though the other Lords of Seſſion are not ex- 


cluded from that power, | 


His A& is the warrand that the Lords haye for making AFs 

o) Sederunt which were ſo called, becauſe the Lords fitting 

are marked , Sederunt ſuch and ſuch men 3 but theſe Ads are to 

reach no further than the ordering of Forms of Proceſs, or the re- 

gulating their own Houſe, and therefore this Act ſayes, For adviſing 

and making of their Rules and Inſtitutes for the order of Juſtice ; This 

ſame power 1s almoſt allow'd by all Nations to their Supream Judi- 

catures, Vin, Comment, ad y. 9, Inſt. lib. 1. ti. 2. Chriſtin, Vol, 2, 
Deciſ. 51. num. 0. ES, 


His diviſion of the Kingdom , in order to the calling Cauſes, 

15now 1n Deſuetude 3 tor all Cauſes are now Enrolled accor- 

ding to the order of the returns of the Procels, vid. AF. 16. Se, 3. 
Par, 2, Ch. 2. Ariic, 1, 


N: Seſſion fits now on Munday, and ſothis AR isin Deſuetude; 
Suſpenfions are called on Tyeſday and Wedneſday, and ordi- 
nary Actions upon Thurſday, Friday, and Saturnday. | 

The Friday was allotted for the Cauſes of the King and Queen, 
and the Actions of Miniſters and Strangers; but by the Regulati- 
ons the Kings Cauſes may be call'd 'on any day, the Party De- 
tender being advertifd 14, dayes before, of the particular day on 
which itis to be called. It has been doubted before this At, whe- 
ther the Queens Cauſes ſhould enjoy the priviledge of the Kings 
Cauſes; And the po by this AR extended to her, & 314 
AuguSti privilegia ad Auguitam ſunt extendenda, l. 31, ff, de Legi- 


HS, 


M m | | Now 
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Obſervations #pon ibe fift LP Gs 


1Ow the Lords fit from 9. to 12. and they fit down ſometimes 
' . 
{ before 9. as occaſion requiress 


JOa, By this AR Partics were allow'd to plead their own cauſe, 
and they needed not have Advocats, except they pleaſed, 

but no other Party not contain'd in the Summonds can have liberty 
to ſpeak 3 But the Lords can now hinder Parties to Plead, or force 
them to have Advocats, to ſhun confuſion and nonſence. Ttſeems 
alſo that though an Aion be to a mans behove he cannot be al. 


| Jow'd to ſpeak, except his name be in: the Summonds. 


TI order of Tabulating Summonds is now much alter'd, for no 
Summonds are Tabulated except A@ions of Declarators, Im- 


probations, Contraventions, and other AQions at the King's Ad- 


vocats inſtance, upon the back of which Summonds he Writes, 1 a- 
buletur erga diem Veneris proxime ſequentem, and except thisbe writ- 
ten upon it, the Action cannot be debated ; and ſome think that if 
the Action be called without this, a Decreet thereupon pronoun- 
ced v ould be null, | 


[tneſſes are now examin'd by one of the ordinary Lords in 
the afternoon, as here; and that Lord who fat laſt Week 
in the Outer-houſf does the next Week Examine Witneſles. 


F*He Q»orum of the Lords by this At is,ten, either ordinary or 
extravidinary, for either make up the Zxorum; but now 
eight Lords with the Prefident make a ©#orum, which alteration 
proceeds from the 44. AG 11. Par, Ja. 5 -. < | 
Nota 1. By this ACt that adviſing of Proceſſes cannot be recom 
mended to any particular Lord. 


Neta 2. That by this A& publication of Witneſſes is allow'd? 
elſe how 1s it ordain'd here that publication of Witneſſes ſhould be 


before the hail Auditor, and Advocats were allow'd to ſee the De- 
Poſitions, and to debate againſt them, rill the year 1666. at which 
time this was diſcharg'd, upon pretext that Advocats did ſpend too 
much time in debating againſt the Depoſitions, and that Witneſſes 
Depolitions were more to be credited when no man was to ſee them, 
or know them, than when the perſons intereſted were to ſee them, 
becauſe it was probable they would take pains to pleaſe them: But 
we find great miſtakes by not letting Advocats ſee the Depoſitions, 
ſince they mightclear many things that ſeem inconſiltent, and which 
depend upon other matters of Fact ; and it'srather preſumeable that 
"Witnefles knowing that what they ſay 1s not tobe ſeen, will take li- 
'berty to Depone too liberally, the not publication alſo of the De- 
poficions tends much to make JudgeArbitrary, ſince the warrands 
' Whereon they proceed is not known 3 and publication of Teftimo- 
'Nies 1; a kind of confronting Witneſſes with the Parties, which is 
oit-times very uſeful, and this publication is for theſe reaſons 
allow'd by the Civil Law, and in moſt Nations, vid. Marant. de 
proceſſus publicatione , and in England in all caſes, and is even with 
us allow'd in ſome caſes yet, as in Falſhood, Clerks 
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of King James be fifth; 
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ff  Lerks to the Signet are now called Writers to the Signet, but their 4 © 


Fees ſpecified by the next Act are innovated by the Regulati- 
ons; at firſt there was but one Clerk of Seflion, who wascalled the 


' Clerk of Counci); asis clear by the 53. A& of this Parliament, and 


ke was choſen per vices, out of the Writers to the Signet; but all 
the Writers to the Signet, or Clerks of the Signet, were at firſt ad- 
mitted to be preſent ar the deciſion of Cauſes, whereof this Act is a 
Veſtige 3 Thereafter there were two Clerks of rhe Seffion, and at 
aſt three, but leſttheir number ſhould increaſe, by an unprinted AR 
of Parliament, it was declard that they could not be moe than 
three, notwithitanding whereof, in Ano 1661. The Regiſter ap- 
pointed fix, whereupon the King by his Letter in Ano 1576. re- 
duced them again to three, and now again there are fix Clerks , as 
before the year 1675: 


T isappointed by this A&, that deliverance upon Bills preſentes ACT 


| to the Seſſion be only Written by a Writer to the Council (that 
it to ſay, a Clerk of Seffion ) and not by a Writer to the 


Signet, 


Y the laſt words of this A& it appears that an Advocat may be 

compelled to plead for any man, except he can alledge that 
he has been employed for the other Party, or the like, &c. which 
is conform to the Civil Law, L. 7. C. de po#nlandoe. 


Y our preſent practice Advocats and all remove at the adviſing 
of the Cauſe, though in England and France Cauſes are openly 
adviſed, which diſcourages very much all arbitrarineſs. 


Hat Advocats ſhould propone all their Dilators together the 
ſecond time.. is ſtill ordered, butnever obſerved z for where 
the Dilators are of importance, or intricat, the Lords will allow 
them to be proponed ſeparatly. 


Y this Act ſuch as miſrepreſent the Lords, or accuſe them un? 
juſtly, either by a formal Proceſs, or to the King,, are to be 
puniſh'd Arbitrarly by way of Action, for they are here appointed 
to be called before the King, but ſuch as diſhonour or lightlie them, 
are to be puniſhed by the Lords themſelves; and the Lords areJin 
uſe to ſend ſuch as contemn them or their orders to the Caſtle, or 
ToJbcoth, orto ordain them to crave pardon upon their knees, &c. 

ſuitable to the offence. | | 
The Lords are to this day free of Taxations, conform-to this A ct; 
but of late if there be no exception of them in the Acts impoling 
T axations, they are in uſe to get a Letter from the King, declaring 
them free, though this may ſeem needleſs, becauſe of 23. Ad Par, 1, 

Ch. 1. and the 23. A& Par.1i.Ch.2. © 

Thoughthe Precedency due to the Wives of Lords of the Seſfi- 
on, or Advocats, be continued with them after their Huſbands 
3 5. death, 


5 
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death, which we derive from the Civil Law, /. femina $. fo de Se- 
zatoribus, yet immunity from Taxes 1s not extended to their Wives, 
Stockman, Deciſ. 65, 
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King James the fifth, Parliament 6, 
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Hough regularly Crimes die with the Committers, and can- 
not be punith'd after their death, yet by this A it is or- 
dain'd that Treaſon may be Þurſu'd after the committers 
death, which holds only in Treaſon committed againlt the 

Kings perſon and Common-wealth, that is to ſay , in perdue/ion, 
where there is a deſign againſt the Kingdom, ſuch as raiſing War, 
bringing in Forreiners, &*c. but holds not in ſimple Treaſon, or 
leje Majeſtie, fuck-as are the keeping out of a Caſtle, or ia of- 
fcring to detain the King's Perſon Priſoner upon any private ac- 
count, for the words againſt the King's Perſon, or Common-weal 
are copulative; neither does this A& hold in Statutory Treaſon, which 
are mcerly Treaſons by vertue of a Statute, ſuchas Stealing in Lan- 
ded men, or Murder under truſt, ec. 

In all cafes where Treaſon 1s to be purſued after the death of the 
Committer, it is neceſſary to call the appearand Heir, becauſe his 
Tight as appeargnd Hcir, is to be forefaulted by the ſentence ; but 
though it is ordinarly believ'd that the bones of the Committer muſt 
be raiſed and brought to the Bar; yet this is not neceſſary. 

Nota, That the Common or Civil Law is a ſufficient warrand to 
ſuſtain Adtions in this Kingdom, becauſe of its great equity, except 
where the ſame is over-ruled'by a contrary Law or Cuttom. 

The Civil Law to which this A& relates, is /, xlt, f. ad1. Jul. maj, 
E xtinguitur crimen mortalitate niſi forte quis Maje(tatis rens fuerit, It 
has been much doubted amongſt Lawyers how far the Deli& or 
Crime of the Predeceſlor ſhould infer Action againſt there Heirs, 
which may be reſolv'd in theſe concluſions, 
, 7. Thatallcorporal puniſhment expires with the Committer, 74: 
220xa caput ſequitur, init. lib, 4. tit. de nox, A@.8. per tot. &f 5. 5. 

2. As to any Civil concluſion, &- quoad intereſſe pecuniariumzthe Civil 
Law did only ſuſtain reſtitution againſt the Heir in two caſes, viz. 
If either Litis-conteſtation had paſt in the D#un@s own time , or if the 
Heir had got advantage by the Crime or Deli of his Predeceſſor, as if 
for inſtance, the ſtollen Goods, or the Money conceal'd by hisPre- 
deceflor had remain'd with him, $. No# autem omnes 1. l»ſtit, de 
perpet, &» temporal, AGion, | | 

3. By the Canon Law the Heir was lyable to refound the dam- 

nage done by the Predeceſfor, though there was neither Litis-con- 
teſtation paſt in his time, nor did any advantage remain with his Heir, 


| cap; ult, ext. de ſepult. cap. in literis ext, de rapt. And though the opi- 


nion of the Canoniſts ſeem to the Lawyers of this age more equi- 


table, they thinking Litis-conteſtation but a ſubtilty, yer I _— 
. that 
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of King ' James the fifth. | 

that there was very much reaſon for the Civil Law to require Litis- 
conteſtation, fince it the Detun& himſelf had been. purſu'd he might 
have alleadg'd many things which might havedetended him that were 
unknown to the Heir; as for inſtance, he might have alleadg'd that 
the Sheepalledgd to be ſtollen were 1ntrometted with by the Owners 
warrand, and might havecited Witneſles who were preſent, which 
the Heir could not know , | and yet our practice follows the Canon 
Law, as more conſcionable. 

I find that in the 5, Council at Conſtantinople, it was after debate 
found that Origir and Theodorus might be Anathemariz'd after their 
death, though V7gilius then Pope of Rowe maintain'd, eminem poſt 
morters condemnanaum, and this accalion'd a great Schiſm. 

There is interpobd betwixt this and the next AR a diſtint AR 
in the Black Imprefſion, whereby the King and Parliament ordain 
ſeveral Acts paſt in tae laſt Parliament to be now pronounc'd and 
authoriz?d by his Grace and the three Eſtates, which has been left 
out, becauſe the way of authorizing Ads now, is only by His Ma- 
jeſties touching them with the Scepter, and if they be Voted in a 
former Seſſion, they may be touch'd without any new Vote or 
Aq&3 bur if they were paſt in a former Parliament , they muſt 
have a Vote, elle they cannot be call'd the Ads ofthe preſent Par- 
liament, 


He King here Revock'd when he was in France, and his Re- 
vocation is ſubſcribed by a Notar , which was at that time 


ſufficient , but his ſupplying the Solemnities by -His Kingly power, 


was unneceſlary, forthe King cannotſupply the want of Solemnities, 
either in his own or other mens Acts or Deeds, there is little in 
this Revocarion different from what was in former Revocations, 
ſave that, 19, [The King Revocks all Tacks and Aﬀedations 
made for longer ſpace than five years 3 which Article is alſo repeat- 
ed in the 31 A&# Par. 11 J4.6. and the reafon of it is, becauſe 
there 1s too great a reſtraint laid upon the King, by theſe long 
Tacks, ' hindering Him thereby to 1mprove His Property , or Ca- 
ſualty 3 for which Reaſon likewiſe, long Tacks ſet by Tutors, are 
not allow*d , anf though this may ſeem only to extend to Tacks 
fett by Kings in their Minority 3 Yet by the ſame Reaſon, and 
upon the fame Act, a Tack of the Cuſtoms ſet by the King in His 
Majority, to Fleming and Peebles, was Reduced before the Exches- 
quer , November 17, 1634. becauſe the Tack was ſett for ſeven 
years, 2% The King here Revocks all Rights made by Him, by evil 
or falſe Suggeſtion, or by expreeming of a falſe Cauſe, though or- 
dinarly falſe Narratives do not Reduce Deeds betwixt Majors this 
Lawyers terms ex ſuppreſſione veri & expreſſione falſi 5 and this ar- 
ticle of Revocation , agrees with the Civil Law , 73d. tit, C, de 
precib; off erend, & tit, C, ſi contra jus wel utilit. public. 

His Majeſty here Revocks all Tacks and Aﬀedations made in his 
minority tor longer ſpace than five years, which is likwiſe a Clauſe 
repeated 1n all the poſterior Revocations, and though it may ſeem, 

| Nn that 
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that no Deed done by a Minor in his Minority , is Revockable, 
except Lefion could be alleadg'd 3 yet Craig is of opinion , that 
the very ſerting of a Tack isa Lefion , though it be not fet under 
the true value, Minorem erin ledi puto quod rei ſux libera adminiftra« 
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ACT 
71, 


y iy three Head-Courts to be held by Sheriffs, ec. conform to this 
AQ,are as follows; the fir{t is upon the firſt Tueſday after the four- 
teenth of Jazzary , which is the firſt Tueſday after the twelfth day of 
Twle: The ſecond Court is upon the firſt Tueſday after L aw-ſunday: 
The third is upon the firſt Txeſday after the twenty ninth of Septers- 
ber, which is Michaelmas day ; but now they need not writ any ex- 
cule tothe King, or Council, it they be not perſonally preſent, 
This A& makes a difference betwixt ſuch as owe ſute and pre. 
ſence, and thele who owe ſute only 3 all tach Barons and Free- 
holdersas owe ſute and preſence, ought to be preſent in theſe head 
Courts; but this A& determines not who owe ſute and prefence: 
and though the 2 cap. 2 Stat, Rob. 1, Statutes that noneowe ſute 
and preſence, but theſe who are expreſly lyable thereto by the:r 
Infeftments g vet by our preſent practice, Vatlals of Ward Lands, 


. and conſequently of taxt Ward Lands , are alio lyable to compear 


in the Superiours head Courts, - without any Citation , though 
they be not Cited ; and though this be not expreſt in their Infett- 
ment, for hoc ines, in the nature of their holding, but Vaſf«i's who 
hold blenſh or feu , are not oblig'd to compear without Citation, 
Except they be thereto ty'd by their Infeftment , arch 12.1630, 
Biſhop of Aberdeen contra his Vaſlals. And by this A& alſo, the 
Inteftment is made the rule of compearance.z theſe who owe 
ſute only , are only oblig'd to ſend an able man to attend, and 
{crve upon Inqueſts; and ordinarly Charters bear ires ſeFas curiz. 


His A& appointing Sheriff-deputs, and all other Deputs to be 
ſworn yearly is in Deſuetude, 


' Hs AQ appointing all Fxecutions even of Letters} by war- 

rand of inferiour Courts to be ſtamped , was running 
in Deſuetude, till it was revived by a Deciſion in Farnary 1681. 
where an Execution proceeding upon a warrand before an inferi- 
out Court , was found not ſufficient, becauſe not ſtamped , and 
Horning and other Executions before the Lords were always null by 
way of a&ion, if not ſtamped, Fly 2. 1630. 

This AS appoints that all Mayors and Officers ſhall have a Sig- 
net, bearing the firſt Letters of their Name, or ſome other Mark 
that ſhall be univerſally known; and therefore, though the Exe. 
cutions bear that they were Stamped , yet if they do not appear to 
be ſtamped, the Executions may be quarrell'd as null , eſpecially 
if they be recent, even as Teſtaments were null by the Civil Law, 
if they did not appear to have formam inſeulptamg, ſigni imagine, . 
l. 22. $- 6. qui teſtament, fac. but on the contrary, if the Executi- 
ons bear not that they were ſtamped, they will not be valid, — 
they 
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of Ring James the fifth. 


they appear to be ſtamped > becauſe another than the Meſſenger 


might have affix'd that ſtamp, Yd. obſerv. on 33 AG Par, 5 Ja. 3, 


” A Lbeit this A& appoints all ſuch as execute Sheriffs or Barons 

Precepts, &c. to leave Copies; yet it has beer} found, that 
the execution of a Barons verbal Precept needs no Writ, but m:y 
be provid by Witneſſes, But this was betwixt a Baron 
and his Tennents, where there needed no written Precepts g 


whereas this Act requiring written Executions, 1s only to be in- 


terpreted ,* where there are written Precepts, becaule it ſays they 
ſhall zdorſetheir Executions and there can beno Indorſation, where 
there is no written Precept. 

It is requir'd by this At , that the Executor ſhould ſhow the 
Letters, whichare his Warrand, and that he ſhould offer a Copy to 
the Servants, and yet both theſe are in Deſuetude. 

This A& requires ſix knocks , and the afhixing of a Copy upon 
the moſt patent Door ofthe Defenders Dwelling-houfc, which the 
Lords found was only in-the caſe where there could be no entry, 
but found that there was no neceſſity of knocking when the Door 


was patent, and Servants found therein, December 11. 1679. Coun- 


teſs of Caſſels contra the k.arl of Roxburgh 3 but it may be doubted 
ſtill, whether fix knocks be neceflary where the Door is patent, 
but no Servants within, and the AG& fays only , that 7f they get m0 
entreſs, they ſhall knock; though a man may be cited 1nan or- 
dinary attion , by a Copy left at the Inn where he ſtayed fourty 
days 3 yet a man cannot be Denunc'd upon a Copy left at his Inn, 
which is ſo determined 7 odiurz of his Eſcheat, November 20,1672, 
Tt has been doubted , whether a Mellengers Execution, bearing 
that he came to the Deſenders Houſe, and was by force keeped out ,, (9 
that he could not give a perſonal Citation; if in that cate the De. 
fender (ſhould be holden pro confeſſo, as perſonally apprehended, it 
being offered to be proven that he was really within, and ſoine of 
the Lords were of opinion , that he (hould be holden as coafeft, 
the Meſſenger proving that he was witi:in 3 or if the-Execution 
had born that he and the Witneſlcs had given a particular.evidence 
of their knowledge of his being within, - Othe:s thought that he 
ſhould be holden as confeſt , unleſs he could inftrudk that he was 
alibi, in regard of the Contumacy : But moſt refolv'd , that hold- 
Ing as confeſt, being a ſolemn and important Certification, peculj- 
ar to Scotland that the aſſertion of the Metlenyer and lis executt. 
on , ſhould not be ſufficient , nor put the Defcndes to alleadge 
alibi, but that warrand ſhould. be granted to citc at rhe Mercat 
Croſs, with Certification to be holden as confeſt , Fuly 5. 1670, 
Lindſay and Swinton contra Inglis, This order of citing, firſt p:r- 
ſonally, and failzing thereof, at the Dw«lling-houſe , was allow'd 
by the Civil Law, /, 1. $. 1. ff. de lib, adgno. And all theie pratti- 
cal queſtions are much cleared by Chriſt. ad leges Mechlin, 6b. pri- 
ono , tit. 1. articulo 14, in fine , where it will be found that the 
being holden pro confeſs, is not a Certification peculiar to our Na- 
tion, for other places uſe it, as Brabazt, 
Naz: This 
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TT A& appointing all Notars to be examined by the Sheriff, 
and that the Sheriff keep a Book containing their Subſcrip- 
tions, is in Deſuetude. 


His A& appointing all Seafins upon Precepts out of the Chan- 
cellary, to be given by Sherift Clerks and their Deputs, 


1Sdeclared by the 15 AF 18 Par.Ja.,s. to extend only to Preceprs palt . 


upon Retours, and not to Seafins paſt upon other Precepts; and 
it is very obſervable , that though that laſt A& Narrats that this 
Act appoints ſuch Seaſins to be taken by Sheriffs and their Clerks, 
yet there is no mention here of Sheriffs, but only of Sheriff Clerks, 
and yet the Lords of Seſſion do now find Seafines null, ope excep- 
#707is , except they be given both by Sheriffs as Baillies, and She- 
riff Clerks as Notars. 

The Reaſon why Seafins upon Retours muſt be given by the 
Sheriffs is, becauſe he is to anſwer for the Retour'd Dewty , for 
which he ordinarly takes ſurety when he gives Seafines , and at the 
delivery of the Precept, there is a Note made by the DireQor 
of the Chancellary in the Reſponde Book, bearing the ſums for 
which the Sheriff is to take Surety, and heis to be Charg*d, and 
compts therefore yearly in Exchequer by the 99 A@ 7 Par, Ja. 5. 
and 64 AG 11 Par, and 124 A& 12 Par. Ja. 6 


His AG 1s in Deſuetude fince the Regiſters were introducedin 
anno 1617. 


Alfifying the Kings Charter, or the Counterfeiting of it, was of 
old Treaſon , but the falſifying the Charter of a privat per- 
ſon was only to be puniſh'd by Mutilation, R. M. lib, 4. cap. 13, 
and thereafter , by the lofſe of the Right Hand, Statuts, ulex. 
cap. 19. | 
7b y this AQ all Falſhood is puniſhable conform to the old Statutes, 
which are theſe I related, . and conform to the Civil , and Canon 
Laws, and that was deportatio cums publicatione bonorum , |. 1. he ult, 
#- ad I. Cornel, de fallis, but becauſe this Act: relates only to 
falſe Inſtruments , therefore by the 22 4# Par. 5. Q. M. It is 
extended to all Evidents, but becauſe both theſe Acts ſtruck only 
againſt falſe Notars; therefore by the 22 A& Par. 23. F4. 6. All 
Forgers of any Writs, -and all who are in acceſſion thereto , are to 
be paniſh'd, and Death is the ordinary puniſhment with us, 
though ſometimes , if the matter be ſmall, the puniſhment 1s le(- 


ſened, 
As to falſe Witneſles, 77d, traF, Crim. tit. Falſhood, 


Y this A there muſt be ſtill Inftraments taken in the: hands 
_ of the Clerk of Court, if any be taken at all z but if the par- 


ty bejealous ofthe Clerk of Court, he may take another Notar with 


him, 


of King James #he ffrh! + wa 
him, and take alſo Inſtruments in his hands, after the form and 
manner preſcribed by this Act. RES Bb 


, —_—_ 


Otwithſtanding that by this At no Commiſſion can be grant- #2 
ed to apprize Lands , or ſerve Brieves to any but to the 
Sheriff 1f Heretable , yet it is ordinary now for the Lords to grant 
Commiſhons to their Macers, in both theſe caſes, who are there- 
by made Sheriffs in that part, and this A of Parliament being ob- 
jected againſt Siruans Service, 26 Feb, 1681, It was found to bein 
Deſuetude, 


Eaſing-making betwixt the King and his People, is puniſhd 4 C T 
[] _, by tinſel, or loſs of Life and Goods, by the 43 A# 2 Par, 821 
Fa. 1, And by this A it is ordain*d, that ſuch as make Leafings # 
of His Majeſty to his Barons and great Men , ſhall be puniſhed in 

the ſame way as they who make Leaſings to His Majeſty of His Ba- 

rons and Lieges, and though there ſeem'd a clear parity of Reaſon 

for this, before the AR,and that eadem eit natura'e idem eft afſeFus 
correlativoruz 3 Yet our Predeceſſors would not extend Crimes 

by conſequence , and by the 205 A&# 14 Par. Ja. 6, The hear- 

ing and not reyealing, and apprehending ſuch Leafing-makers, is 
punith'd as Lealing-making. 


Y this A there is an Indemnity granted under the name 4 e T 

of a genera]Remiſtion;but though in general Remiſſions and In- p72 
demnities there needs no extract be taken ofthe general pardon, yet 7 4 
here every man is totakeanExtraftofthe Pardon, 

Noia, That though ſuch as keep correſpondence with Rebels 

after their guilt, be puniſhable as Traitors, yet here ſuch only as 
kept intelligence with the Dowglaſſes , and with Kiljpindie their 
Fam,which is an old word ſignifying Conſe, after the doom of For- 
faultor againſt them,are declarcd/puniſhable,and this ſeems juſt where 
the Crimes were not clearly underſtood by the people to be ſuch. 


—— 


King Jaws the fifth Parliament 7, 


Scition, but this is in Deſuetude 3 for Vice-Preſidents are 
choſen by the Lordsin abſence of the Preſident,and thus the 2 30 
Lord Stairs was choſen Vice-Preſident in Sir John Gilmor's 
abſence, 1653, Likeas, though by this A& the cldeſt Lord is to 

be Preſident in abſence of the Vice-Preſident, yet now in abſence 

of the Preſident the Vote of the Lords cles him who ts to Prefide 

in his place, | | 


B this Act there ought to be a conſtant Vice-Preſident in the ACT 
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Obſervations upon the ſeventh Parliament 


It is alſo obſervable that our Kings have been fo jealous of ſuffe- 
ring any Act of the Pope to have authority, without being ratifi- 
ed by them as Kings, that the Popes Ratification of the Colledge 
of Juſtice being thought convenient , becauſe of the aflignation of 
ſome Ecclefiaſtick Benefices, for its better ſupport, the King does in 
this Act ratifie and confirm the Popes Ratification of the King's firſt 
Act, 


'Heriffe, Stewards, @*c. compear yet yearly in Exchequer , and 
x) make their Aque, and the time of their compearance 1s in Fly, 


vid. ſupra obſ. on AG 77. Par. 6. Ja. 5, 


B* ibing is expreſly diſcharged by the 25 Cap, Stat. K. Will. and 
by the 22 Cap Stat. 1. Rob. 1. They who take Lands to Champart, 
are to be in the Kings will, and loſe their employment for all their lifes 
t1me. * Champart 1s a French word, ſignifying a part of the Land 
controverted, fo that whoſoever takes part of the thing controver- 
ted, per paGum de quota litis, falls under that Law. By this AF 
Whoever takes Rewards or Buds are puniſhable by tinſel of Ho- 
nour, Fame, and Dignity; and by the 93 AG, 6 Par. Ja. 6. the 


taking by their Wives and Servants, which was here omitted, is 


puniſhable by Infamy, Deprivation, and Confiſcation of all the Des 
fenders Moveables. | 

By this Act, giving of partial counſel, that is to ſay, conſulting, 
1s declared a ſpecies of Bribing , though nothing be taken, at leaſt 
It is puniſhable as bribing, ſo that it ſeems a Judge may not conſult 
albeit he abſtain from judging in that cauſe. 

Theſe words, That he ſhall take no further Rewards nor Buds than 
7s permitted of the Law, are ſet down to ſhew that Judges may law- 
fully take the Pnota allowed by Law to Judges, which wecall Ser- 
tence-money, and the Civil Law Sportule. 

The taking Bribes was in the Civil Law puniſh'd per /. Jul. repe- 
tundarum, |, 1, 3, 6. d. t, And the pumſhment was death, it Mo- 
ney was taken to pronounce a Capital Sentence, or Confiſcation of 
Goods, and Baniſhment in other caſes, l. 7.9.3, eod, tit. but by 
the Dofors, and in our Law, this Crime 1s called Barratrze. 

Such as defame Judges as Bribers , are puniſhed here as Bribersz 
but befides the pena talionis which is inflicted upon all ſuch as mur- 
mure againſt Judges ; there is likewiſe an Arbitrary puniſhment ad- 
jected, and either the King or his Council are Judges competent 
to the cognition of this Crime by this Act, 

Nota, That if a Spiritual Man murmure againſt any Judge, he 
has the priviledge to be called before his own Judge ordinar by 


this Act 5 but this revocatio fori is not now in uſe fince the Refor- 


mation. = 


Aſe Infeftments are theſe which are given to be holden of the 
Diſponer, which are valid Rights in themſelves, though they 
never attain poſſeſſion, for elſe they could not give good Intereſt 


to reduce the Rights that may hinder them to attain ge" 
| eſe 
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of © King Jawes the fifth. 
Theſe baſe Infeftments are introduced with us contrary to the prin- 
ciples of the Feudal Law , which allows no Feudal conveyance 
without the Superiors conſent, and were introduc'd rather by 
accident than upon deſign. This AZ upon which they are 
founded being introduc'd rather to ſuppreſs ſimulate Infefiments; 
than to ſtrengthen baſe Infeftments, and the great privileges a 
rifing to them now, did inſenſibly grow from the favourhich our 
Law ſhewed alwayes to lawful Creditors , even as the priviledge 
of neceſſitating Superiors to receive Comprizers did, - 

Baſe Infeftments, though yet wanting poſſeſſion, are preferable 
to poſterior Arreſtments, but they are not preferred to poſterior 
Life-rent Eſcheats,except they attained poſlefſion 7 carſu rebellionis, 
Feb,21. 1667. Miln contraClerkſon 5 and before this AF of Parlia« 
ment, 1540. they were till preferr'd to poſterior publick Infefts 
ments : But by this A@ it is ſtatuted that publick Infeftments cloath- 
ed with Poſlefſion for year and day ſhall be preferr'd to baſe In- 
feftments not cloathed with poſleffion , though prior, which pre. 
ſumptione juris & de jure, are by this declared to be fimulate 
Rights, 

us though this AFrequires that the publick poſteriorInfeftment 
be granted for onerous Cauſes, yet a publick poſterior Infeftment, 
though gratuitous, will bepreferr'd,3 March, 1626, Law con. Balgow- 
ze, But this may be doubted becauſe of this 4#,and inthat Deciſion 
the publick Inteftment was preferrd, becauſe Inhibition had fol- 
Jow'd thereupon, for any Act that can take off the preſumption of 
ſimulation , and which will make the Infeftment any way to be 


known , doth fortifie the Infeftment, as well as if poſſefiion had 


follow'd ; and ſo an Inhibition following upon the debt for which 
the baſe Infeftment was granted, will prefer that Infeftment toa po- 
ſterior publick Infeftment, without neceſſity to reduce ex capite 1r- 
hibitionts, and an Infeftment following upon an Appryzing was with- 
out zeduction ex capite Inhibitionis, preterr'd to a prior baſe Infeft- 
ws, clad with poſſeſſion, becauſe the Appryzing follow'd 
upon a debt whereupon Inhibition was ſerv'd before that baſe In- 
feftment, the ſaid 3 of March, 1626. 

And likewiſe, it other diligence was done, or the time was fo 
ſhort that a years poſſeſſion could not be attain'd, then a Terms poſs 
ſe{ſion was ſuſtain'd 3 or though there followed no poſſefſionat all, 
the baſe Infeftment will be preferr'd to a poſterior publick Infeft- 
merit interveening, before the poſleſiion could be acquir'd, 13 Feb, 
1624, Pofleſſion likewiſe of a part of the Land ſuſtains the Infeft- 
ment for all, but this ſhould holdonly in Lands erected in a Barony, 
or ſuch wherein one Seafing may ſerve, Febe1668. Ker contra Ker. 

Hope in his leſſer Practiques 1s of opinion, that in the concourſe 
of two baſe Infeftments,the prior will be preferr'd ix petitorio, though 
no poſleſſion follow'd thereupon, which ſeems to be reaſonable, 
becauſe before this Act of Parliament, js zllud obtinebat, and by this 
Act, Nibil quoad hoc eff innovatum ; yet de pradicd a baſe Infeftment 
3s as null till it be cloathed with poſſeſſion , as an Infeftment a me 
15 before it be confirmed. | 
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Obſervations upon the ſeventh Parliament 


Tf neither of the two baſe Infeftments be cloathed with poſſefſi- 


-on priori terpore eF prior in jure. 


The Huſbands poſleſſion was alledg'd to be the Wifes poſſeſſion 
as to her principal,but not quad her additional Joynture, 7 Decemb. 
1644. Lady Craig contraLord Loxre; and in our Law the Huſbands 
polleſhon 1s accounted the Wites poſſeſſion whether the Huſband 
poſſeit by himſelf, or by Wod-tetters, or Comprizers deriving right 
from him, though it was alledg'd that this was not the Huſbands 
poſſeſſion, they having poiteſt proprio jure, which priviledge is not 
only introduc'd ob ſavorers dotis, but becauſe ſhe could not poſlcls, 
for which reaſon likewiſe a baſe Infeftment for relief 1s preferr *dto 
a poſterior publick Infeftment upon a Comprizing, albeit the Cau- 
tioner was only charged to make payment,which was found a ſuffici- 
entdiſtreſs,28 Julj,1625. Asalſo,afteraſolemn diſpute,the Lords did 
prefer a prior baſe Infettment for warrandice,though not cloathed with 
natural poijeſhon to a poſterior publick Infettrment, 9 January, 
1666. Brown contra Scot, But here the Infefttment of warrandice 
was given ſimul & ſemel with the Inteftment of the principal Lands, 
ſo that there remains ſtj}l a doubt as to Infcftments of warrandice 
given ex intervallo, but Infeftments for relicf werenot found ſufticient- 
ly cloath'd with poſſeſſion, by payment of the Sums for which they 
were granted as Infeftments of warrandice are by poſſeſſion of the 
principal Lands, becauſe it was alledgd that it was more natural 
that the poſſeſſion of one Land (hould cloath the Infeftment of ano- 
thor, than that poſleffion of Annualrents ſhould cloath an Infeft- 


ment of Land, and that there might be greater colluſion in paym-nt 


ot Sums, than in poſſeſſing of Lands, becauſe Creditors might alter 
thctr Sums, and rake new Aftignations, or retire vid R 12hts, where. 
as 2O man could quite his principal Lands, 26 Jaze, 1677. Cra- 
0rd contra (the Tennents of Easr-barns. 

But a Fathers poſſcGon as Life-renter was not ſufficient to pre- 
fer a baſe Infeſtment 'given to the Son to a pelicrior publick In- 
fettment granted to a ſccond Wife, or to any Crecitor the like in a 
baſe Infettment grarited by a Good-fir to his Oye by the Daughter, 
which was not found fuffcient, being cloathed with the. foreſaid 
Civil poſſetlion of the Good-firs reſervation of Life-rent to exclude 
a poſterior. publick Infeftment, 17 of J-ly, 1635. And this poſ- 
ſcſiton by the Husband, or Father, or Diſponer , 1s called 
Poſſijſzo per conſtituturm, and 1s not favourable in a competition with 
other Creditors, and therefore a FaRory granted by the Father ro 
the Son to uplift the Mails and Duties of Lands diſpon'd, to be hol- 


. den baſe by the Son of the Father, wasnor found ſufficient to cloath 


the Sons Infeftment, rhough there were ſeveral Proceſles intented 
upon the Fatory, 10 Fulz, 1669. ; 
This A& requires natural poſſefſion, by labouring the Land, or 

Civil , by uplifting the Mails and Dutiesz and before Regiſters 
were invented, that kind of poſſeſſion was only able to put their 
Creditors in wala fide, but though Civil poſeſſion bath been found 
ſufficient, ſuch as obtaining of Decreets, and payment of Annual- 
rents, albeit the ſame had no relation to the Infeftment of Annual- 

rent, 
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of King James the fifth. 

-rent, but was only relative to the Bond whereupon the Infeftmente 
followed ; yet the ſetting of a Back-Tack by the accepter of a 
Wodlſet, hath not been found ſufficient to maintain. a baſe Infeft- 
ment, except payment of the Back-Tack-Duty had likewiſe fol- 
lowed, ſo that it appears that poſſeſſio Naturalis vel Civilis ſufficis ſed: 
z0n illa que a dottoribus dicitur civiliſima, asis a Back-Tack. 

By this A# alſo, ſuch as make double Diſpoſitions to defraud, 
their Creditors, ſhall be declared infamous, and ſhall be puniſhed ir 
their perſons and Goods at the Kings pleaſure , and this. puniſh» 
ment 1s extended againſt ſuch as make double Affignations, . and, 
the 140 AF Par. 12 J4.6. bears, That no Dewty ſhall be Diſporw d 
to two ſundry perſons, which is Crimen Stel/ionatus by the Law, and 
though thisA4 does not make double Diſpoſitions to be crime Stel. 
lionatus, yet it is ſo in effectz but the Civil Law diſtinguiſheth thus, 
I, Puine duobus ff. ad 1. Corn, de falſo Qui rem unam duobus vendidit 
dicens rem eſſe ſuam tenetur falſt, at ſs yr dicat eſſe ſuam tenetur Stel/ia. 
#4FUS, | 

ſhough by this A& Superiours receiving double Reſfignations are 
21ulty and puniſhable as ſaid 1s, and feing to receive ſuch Refigna» 
tions, isa great prejudice >» becauſe it puts the Parties to great ex- 
pences , and. that the Superior is preſum'd to get, and may get 
advantage by accepting ſuch double Reſtgnations , or contributing 
to the making of ſuch double Rights, therefore they ought 
likewiſe to be lyable in Damnage and Intereſt to the Party. in- 
jured. 
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Y this ACt it is Statuted , that a Charge to enter Heir , may AC T 


be directed againſt the Succeſlorsof the Defuncts (they being 


of perfeR age) to enter to their Lands, within fourty days, Year and 
Day being firſt paſt , after the Deceaſe of the Predeceſlor , and 


a Comprizing being led upon their failzing to enter, the ſame ſhalk 
be as- valid asf they were Infeft, 

Nota, Though this ACt bears the being of perfeRtage, yet Mi- 
nors may be validly charged to enter Heir depraZica but ſeing 
this A& is only made _ ſuch as may. enter , but wiltully-lp 
out : It might have 
Lands may be Charged'to enter Heir, for theſe cannot enter-till. 
they be twenty one years compleat 3 but by. our conſtant Practique 
they may be Charged, ſince this is neceflary. for compleating; the 
Creditors Diligence. | 

Nota, That this A& does not appoint that generally, ſuch Execu- 
tion: ſhould paſs againſt the appearand Heir, as if he were entred; 
but only that his Land may be apprizeds and therefore. queri» 
tur what execution may be gotten againſt his moveable Heirſhip, 
and 1t may be urg'd that the ſame may be affected, as the De- 
fanCts other moveables ,, for though they. be Heirſhip , reſpriFuhe- 
redis , yet they are but moveables reſpectu Creditoris , for- they be- 
come only Heirſhip after they are drawn 3 and yet it hath been 
found , that the moveable-heirſh Ip may be adjudg'd, and by, that 


een .doubted whether Minors in. Wards 
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Obſervations upon the ſeventh Parliament 
Deciſion it would appear, that they can only be affe&ted by ap» 
priſing 3 but there is a Warrand wanting in this A& for appriſing 
them 3 there is an Ac of Sederunt. armo 1613. allowing 
Charges to enter Heir , to be raif'd within the Year and Day, but 
the Summons thereupon muſt be execute after the Year and Day 
expire , but not till the . fourty days expire after the execution of 
the Charge ; but this anus deliberandi, being introduced in 
favours of the appearand Heir , he may omit the ſame, and Re- 
nunce within the year if he pleaſeth ; Neither can an Adjudicati. 
on following within the Year be challeng'd ex eo capite , July 14. 
1631. albeit that the ſaid A& appoints, that a Charge to enter 
Heir may be raif'd after Year and Day expire) after the Defuncts 
Death 3 Yet the Year and Day muſt only be computed from the'ap- 
pearand Heirs birth, if he was poſthumre Spotſ, tit. Heirs, Living» 
ftoun contra Houlerton , @* de jure civiti poſthumus non habetur 
pro nato cum de incommodo ejms agitur l. ctiam &, Ille, ﬀ. de 
minor. 


v þ Hough the meaning of this AQt ſeems tobe, that where Tradef- 
| men , who are Free-men , either deſert their work, or de- 
lays the ſame , the Owner of the Work may chooſe other Free- 
men, or complain to the Deacon; Yet it was found in July 1675. 


by the Council inthe caſe of Borlands againſt the Maſons of Edin- 


burgh, that where a Free man either deſerted or delay*d, the Own- 
er of the work might imploy any , even Unfree-men , though it 
was alleadg'd, it was not juſt to puniſh all the Free-men for the 
fault of one; Nor was it convenient for the Common-wealth, 
that Unfree-men ſhould be admitted, for whoſe work none can 


be anſwerable. 


Tm AR is Ferbatize, formerly fet down, AG go Par. 6. Ja. 4} 
BY the Civil Law, Teſtaments and all Writs of importance were 

to be Seal'd ; and with us the appending of the Seal without 
the Subſcription of the Party was ſufficient, R.M. [ib.3. cap. 8. num.3, 
&- 4. and Papers were then Tri'd by compariſon of Seals, as now by 
compariſon of Subſcriptions 3 but by this A& the Subſcription of 
the Party and Witnefles is likewiſe to be added with the Seal, and 
thereafter, K. Ja. 6 Par. 6+ AG Co. all Papers of importance are 
to be both Seal'd and Subſcrived ; but now they need only be 


- Subſcrived without being: Seal-d 3 and though by this AQ, the 


Subſcription of the Notar is ſufficient; Yet by that Act two No- 


tars and four Witneſſes are. requiſit, where the Party cannot. . 


Write, | i 
By the 4 AF Par. 9. Ja. 6. Writs that are tobe Regiſtrated, need 
net be Sealed , but there is no expreſs Law diſpenſing with Seal- 


ing , as to other Papers which need no Regiſtration, ſo that the 


not Sealing is in theſe warranted only by uncontroverted Cuſtom. 
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of King James the fifth- 


Ire-riſing, and raviſhing of Women areto be put under ſurety, as 
FE Mutilation and Slaughter, by this A; From which, ſome conclud- 
ed that Mutilation was puniſhable as theſe Crimes were; but:the Aft ap- 
Points not the puniſhment to be the ſame, but the way of finding Cauti- 
on to be the ſameand by theold Law,Stat, Rob.2 Cap: Ii. Mutilation 1s 
to be proceeded againſt-as Murder; but yet cet redimere vitam,and it 
is not declar'd there puniſhable by Death , and in all rhe Journal 
Books, no man w:s ever puniſh'd with Death for Mutilation 3 the 
puniſhment being ordinarly confiſcation of Moveables, and Af 
ſythment to the party 3 nor ſee I any warrand for Confiſcation 
of Moveables , ſince the Crime 1s not puniſhable by death, ncr any 
expreſs Statute to warrand Confiſcationz; I find that Mutilation 1s 
inter'd upon the cutting of a Thumbor Finger, though digitus was 
alleadg'd not to be membrum z but pars membri , June 27. 1677, 
and it was formerly found, july 15. 1642. Chan contra Mowat 3 
but though this may infer Murilation 3 Yet I conceive it would 
not infer Di-membration , Yid. obſerv. on 28 vAF# 3 Par. Fa. 4. 


Y this Act all the Lieges may ſell Fleſhes on Sunday, eMunday, 
and Thurſday , but thereafter all Mercats being diſcharg'd on 
Holy-days, there is an Act of Town Council , ordaining theſe 
Landward Fleſhers to bring in their Fleſhes only on Tueſday, Thur: 
day and Saturnday,and notto ſell in pieces, but in Quarters, which is 


_ confirm'd by a Decreet of the Seſſion, Fuly 7, 1595. and ratifidin 


the Parliament, 1561. 


Rom this A it is clear that the AQts of Parliament cannot be 
Re-printed without the Kings ſpecial approbation even though 

the Lord Regiſter conſent 3 for elſe why needed the Regi- 
ſter get a Warrand by this AR , and the Cuſtom alwiſe is, that 
the Regiſter gets a ſpecial Warrand for that effe& , and the Coun- 
cil the x7 of November 1681. found that the Kings Printer hav- 
ing Re-printed the Ads of Parliament without juch a ſpecial War- 
rand , the Copies were Conkſcable and ſhould be burnt , and the 
reaſon of this 1s , becauſe of the great danger that may ariſe from 
the wrong Printing of As of Parliament , the difference of a 
word altering the ſenſe to a contrariety z but yet it ſcems the Re- 
giſter ſhould have liberty to Re-print them, ſince he is anſwerable 
for all the Errors; and therefore we ſee that the Regiſter uſed 
ſtill to ſubjoin his Subſcription to the As he Re-prints , as is to 
be ſeen at the end of the 15 Par, Ja: 6. where Sir Johz Skeen's or- 


_ dinary Subſcription is ſer down at the end of the Acts which he Re- 
printed ; 


and Sir Joh: Hay's at the end of the firſt Parliament, 
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7 LL the 4&s of this Parliament 

"| except the firſt, are Tempo- 
rary , {or encouraging of ſuch 
as were to hazard their Lives 
in that Army , and are renews 
ed fully by three equipollent 
Ads, viz, Adts 41,42, 43, Pars 
2 Ja. 6. 


Me: BY this 4Z Church-men are 

1: to have Rightto the Fruits 
on the Ground the year they 
die, and to the Annat thereaf- 
terz and from this it is to be 
obſerv'd , that the Annat was a Caſualty that befel by and attour 
the Fruits that were on the Ground, which belonged to the Churche 
men jure proprio 3 and formerly the Church-men had right to all 
the Fruits of the year , if he ſurviv'd the firſt of January z for 
in beneficiis annus inceptus habetur pro completo but if he ſurviv- 
ed Michaelmas , he had right to that whole year , jure proprio, and 
the half of the ſubſequent year, jure annate ; But now by the 13 
AG 3 Seſſ, Par. 2 Ch.2. If & Incumbents ſurvive Whitſanday, they 
bave right to the preceeding half year by their own right , and to 
the next half year by their Ann; but if they ſurvive Michaelmas, 
they have right to the whole year ( viz. from January to January ) 
by their own Right, and to the half of the other year as Ann 3 
and though it may ſeem incongruous, that a Miniſter livivg till the 
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Obſervations upon the third Parliament 


aſt day before Michaelmas, gets no more than he who lives till the 


day after Whitſunday ; Yet this is regulated in this caſe , as it is 
in all Liferents, and this isallow'd them for the ſupport of their poox 
Families, for thatA# declares that the ſame ſha]l belong to their Exe- 
cutors, without neceſfity of a Confirmation; and though this AF 
declares , that the Azz is to belong to their Executors, yet in et- 
fe& that is not well expreſt, for it belongs to their neareſt of Kin 
and Wife, though they be not nominated, nor Confirmed Execu- 
tors, If there be Bairns the Ann is equally divided betwixt them 
and the Wife ; but if there be no Bairns, 1t is divided equally be- 
twixt the Wife and neareſt of Kin , ſhe having right 1n that caſe 
to a half, and not to the whole , becauſe the Ann was: of old in- 
troduc'd in favours of the neareſt of Kin , as appears by this A, 
for Church-men had no Wives under Popery, when this Ann was 
introduced, June 24. 1663. EliFabeth Scremgeor con. the Executors 


of her Huſband. 
Though this Ann falls to Biſhops and Miniſters, who die Incume | 


bents, yet it belongsnot to ſuch as renunce voluntarly their Bene- 
fices, as was found in Biſhop Lightour's caſe ; and neither Manſe 
nor Gleib fall under the Ann, tor the laſt Incumbents Executors 
have no right to the Gleib , except the fame was Sown be- 
fore his Deceaſe, July 6. 1665. Colvil contra the Lord Balmerino. 
The reaſon why M#chaelmar, and not Martinmas is made the 
'Term in this caſe is, becauſe Miniſters Stipends are payable out of 
the Teinds, or by ſomewhat which is come in place of them ;- and 
therefore Michaelmas. ſhould have been the ordinary Term , and 
generally in payment of all Stipends, the Terms of Whitſunday, be- 
cauſe the Sowing is then ended, and Michaetmas, becauſe the Corns 
are: then ſeparated from the Ground, are the legal Terms for pay- 
ment of Stipends, | 
The forefaid A& allows an Ann to Biſhops , though the AF of 
the General Aﬀembly , and the Kings Letter in anno 
( by which Anns were firſt eſtabliſh*d as they now are) did not 
mention them, and under the Biſhops Ann falls only the Quots 
of ſuch Teſtaments as were aRually Confirm'd in his Lifetime , or 
during his Ann, Jaly 6. 1676. Captain Wiſheart contra the Biſhop 
of Edinburgh : By the Canon Law, the Annat was a quota pay- 
adle to the Pope and Colledge of Cardipals, by every Intrant, out 
of his Benefice, Vid. Tuſh, concl. 329, But a Caſualty like ours 1s 


payable in the Proteſtant Churches of Germany , Fide Carpzove jus . 


conſiſtoriale tit, de decimis, Tt may be doubted whether that Ma- 


xim arms inceptus habetur pro completo, does yet hold good in 


other Beneficiary caſes; for though it be altered by Act of Par- 
liament , quoad Annats; yet waere there is no A& of Parliament, 
why ſhould not the old Rule hold. Burt I rather. think that the 
AQ extends to all Benefic'd Perſons, albeit the Rubrick mentions 


- only Biſhops and Miniſters, and ſo there are two Errors in the Ru- 


brick of the ſaid 13 4G, one, 1n that it mentions only Biſhops and 
Miniſters; another, in that it mentions only their Executors, and 
not their Relit, cr neareſt of Kin; and the Rubrick ſhould have 
born, 
k 


of Queen Mary. © 
born , 4 Regulating the eAnn of Benefic'd Perſons, which ſhews 
alſo how weak the argument is, a r#bro ad nigrum, 

The ancient Biſhops allow'd ſometimes the uplifting of the firſt 
years Rents of Benefices, for aſſiſting Chriſtian Princes againft In- 
fidels , but the Popes thereafter reſerv'd ther to the uſe of the 
Roman ee , upon pretext to ſupply the general neceflitics of the 
Church. _Pope Jokn 22. extravag. ſuſcepti. de ele. - was in this 
follow'd by Bomface the 9. who ſtated them in an ordinary Re- 
venue , till the Council of Baſil oppoſd the ſame 3 and ſti]] many 
Learn'd DoQtors of the Rom7ſh Church it ſelf condemn'd them as 
Simoniacal , whereupon the French Kings did by Concordats, 
forc® the Pope to paſs from the ſame in Framce., They were*call'd 
Annats, Anns, or Annals , becauſe they were frudus primi ann 3 
and it ſeems with us, they were not at the Popes diſpoſal abfolute- 


- ly, elſe this A of Parliament could not have diſposd upon them. 


But it ſeems our Kings have in Parliament aſſum'd to themſelves, 
what others ſettled by Concordats with the Popes, as may appear 
in all the Regalia throughout the whole old Ads of Parliament. 
The whole LoGrire of Annats is excellently Treated by Artonins 
Maſſa de materia annatarum. 

But I conceive our Ann which isa half Years Stipend, comes from 
the Saxon reform'd Church, wherein ultra Salarium quod defunus 
Accleſte minifter promeruit ex ſingulari beneficio vidue ac liberis dimidi- 
us gratie annus aſſignetur Carpzov.Juriſp. Conſtitor. lib.x. tit. 12. It'was 
introduc'd there 1n «a7»0 1580. A little before King James introduc'd 
It here by the Letter to the General-Aflembly in Montroſe. 


FT Y this Act,fach as did dy in that Army were to have theirWard; 
 Non-entreſs, Relief and Marriage freely from the Queen. 
It is obſervable , that though uſually ſuck Acts are made when 


our Armies are 77 procinFs going to Battel 3 and though the King: 


nor his Exchequer ſeck no advantage by Caſualties in ſuch Caſes; yet 
regularly it isno Defence in Law againſt a Ward or Marriage, that 
he by whoſe Death they were ſought,were killed in the Kings Service, 


ACT 
»D 


"TT Hough where there is a Governour, the ſtyſe of AQs ACT __ 


of Farliament made by him, is, The Governour with the ad- 
vice of the three Eſtates; Yet this AG ſays, by the conſent” of the 
Governour , and the conſent of the Noblemen , both Syirituak and 


Temporal , By which words alſo it is clear, that the Lords of the . 


Clergy are to be accounted as Noblemen, and ſo are to find Cau- 
t1on under the ſame pains as Noblemen, and to pay publick Burdens 
3s Noblemen, &c. | 


A 


Oucen Mary, Parliament 4. 


Qqa2 Ex- 


% 


nues ſo for a Year , for any cauſe, loſe their Moveables, 
Credtors being firſt paid'z and by the 3 A 20 Pak Ja. 
6. They are to loſe their Liferent-Eſcheats » it they be 


B this A , theſe who are Excommunicated , and..conti- AC T 


. 66 


7. 
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Excommunicated for Religion, 73d. ſupra. obſerv, on 9 AG 4 Par. 


Jas 3s 


=ET V4 
3, 14. My Criminal Tra#. tit. Treaſon. 


ACT His Ac Jo) ur the pain of Death, and Confiſcation of 


9s Moveables\, upon ſuch as ſhoot at Deer Wild-fowl , or 
Wild-beaſts, isdeſervedly in Deſuetude. Vid. infra obſerv. on AG 5 1 
Par. 6 Q. Mary. | 


ACT f | AQ and the Inſtructions ſubſequent to it, were but Teme« 

porary Remedies , for repairing Lands burnt at that time 
by the Ergliſh Invaſion > But though only Parliaments can regu- 
larly invert Property, yet the Privy Council do force Heretors 
to ſell burnt Tenements, if they will not repair them themſelves, 
to the end other Heretors, and the publick advantage of the 
Burgh may not be prejudg'd 3 and this the Council did in anne 
1675, when all the Houſes near the Parliament Cloſs were burnt, 
and this is conform to a power granted by the 6 A& 3 Seff. Par, 
2 Ch, 3. by which it is appointed that the Provoſt and Baillies 
may Charge all perſons who have the property of ſuch ruinous 
Lands, to repair them within Year and Day , and ifthey refule, 
the Magiſtrats may value and fell, 77d. obſervations on the 226 A 
Par. 14. Je. 6. | | 


Queen Mary, Parl, 5. 


Ll T* AS as to the prices of Wine is in Deſuetude, but not 


in ſo far as concerns the mixing of Wines , which by the 
opinion of the Civilians is a ſpecies of Falſhood, and is pu, 
niſhable as ſuch, Carpz. de falſo. : 


4 = His A@ againſt abominable Oaths is enlarg'd, A@ 103, Par, 
TE 7. Ja. 6. Vide my Crim.obſerv. Tit. Blaſphemy, 5. 6. 
ACT | 


_—_ N- AG againſt perturbers of the Kirk is enlarg'd, A 27. Par. 
| I1. Ja. 6. For that A& reaches all tamults in Kirk-yards, 
and the puniſhment in that A extends to confiſcation of all the of- 
fenders Moveables, It is obſervable from this A&, that Children are 


% only to beſcourged for ſuch Crimes, minority leſſening the puniſh- 


ment, and all within 14 years are accounted Children, 
| me \ Id, Crim. obſ. Tit. Bigamie, 


\ Yy, Ia, Crim. obſ. Tit, Adultery, 


4 


OS 


of Queen MARY» 
Vu. Crim. Tit. Falſhood, 


Otars are ſtill according to this AF examined and admitted 
{ by the Lords, but are not preſented by the Sheriffs ; for now 
they are preſented by the Clerk tothe Notars, who gives in a Bull 
for them to the Lords. 

By this A& the Inſtruments of ſuch as exerce the Office of Notar, 
not being lawfully admitted, are null, but yer if the pretended No- 


- tar was habite and repute a Notar,his Inſtruments will be ſuſtained, 


Such as uſurp the Office of Notars are puniſhable by this A# as 
Falfaries or Forgers , yet I never obſerv'd that for this Crime 
death was inflicted upon them. 

Nota, Tt is obſervable from this and many other As , that the 
Ads are call'd the Kings Laws, and not Laws made by the Parlia- 
ment, and the Ad related to, made by King James the 5. but not 
condeſcended upon here, isthe81 AG Par, 6. a. 5. 


T is obſcrvable from this Act, that the Secret Council uſed by 
their own Authority to make Sumptuary Laws, both as to Meat 
and Cloathing ; and by the Af of Council here related to, the con- 


« temners of the ſaid Ac of Council are to be puniſhed in their per= 


ſons and goods at the Lord Governours will ; and yet one of the 
-ccuſations againſt the Earl of Middletor was , that the Lord Lorn 
being found guilty of Treaſon , the time of the Execution was re= 
ferr'd to him, as being then the King's Commiſſioner, which it bes 
came no Subject to accept, | 


Rinting is Intex Regalia, and ſo theKing may diſcharge any man 
to Print without his Licence , vide Fritch. de Typographie 
abuſa, where he makes the regulation of the Preſs to depend upon 
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ACT 


22« 


ACT. 
24s 


ACT 
25. 


ACT 
27s. 


every Magiſtrat by the Law of Nations,and Printing may do as much 


miſchief to the Government as Arms, and ſo the Magiſtrate 
ſhould have the commandJof the one as well as of the other,though I 
know it is moſt unjuſtly pretended by ſome Republicans, that Prin- 
ting being a Trade, no man can be debarr'd from the free uſe of it, 
except by Parliament,tn which their own conſent is imply*'d : We 
ſee alſo that the King allows his own Printer only to Print Bibles, 
and other School Books, &*c. vide AG 25 Par. 11 Ja. 6. againſt the 
Sellers of erroneous Books, | 


O—__—_—_— 


Queen Mary, Parhament 6. 
T is obſervable that this Revocation of Q. M. was under the 


| Privy Seal , whereas other Revocations are only under the 
King's Hand,jit differs in nothing elſe from the other Revocations. 
[* the firſt part of this AF, Reverſions which were formerly, as 
all other Writs ſufficient, if ſealed.by the granters Seal, are de- 
Clared null, if they be not Sealed and Subſcrived, and though it 1s 
here declared that if the Party.cannot Subſcrive, a Notar may Sub. 
r {crive 


ACT 

2 - 

ACT 
29, 


154 


AE aa 


Obſervations upon the ſixth Parliament 


{crive for him; yet by the 8 A& Par. 6 Fa. 6. it 1s requiſite that 
there be two Notars and four Witneſſes, in matters of importance, 
or Heretage, where the Party cannot writes 

By the ſccond part it 1s declared that all Reverſions are null ifthey 
be not Regiſtratec, except Reverſions of Land within Burgh, which 
need no Regiſtration, and this 1s again enacted, AG 16. Par, 22, 
Ja, 6+ By this A& Reverlions taken by way of Inſtrument in the 
bands of the Notar that gave the Seafine, are as valid as Reverſons 


ſubſcrived by the Party himſclf, and Regiftrat 3 for according 


to the Law then ſtanding , Reverſions were ſufficient, if ſub- 
ſcrived by one Notar, though the Party did not ſubſcrive, and 
Inſtruments taken in the hand of the Notar that gave the. Seaſine 
were as ſufficient as a Reverſion under a Notars hand; but 
ſince that A&@ all Reverſions both without and within Burgh 
ſhould be Signed by the Party himſelf, or by two Notars, and no 
Reverſion within Burgh needs to be Regiſtrated, 11 Feb. 1681. 
Irwine contra Corſeny which being found inconvenient, was thereaf= 
ter firſt correfted by an AQ of Sederunt, Feb, 22 1681. and now by 
the 11 AG, 3 Par Ch. 2. By which they are ordain'd to be Regi- 
ſtrated in the Town Clerks Books within 60 dayes after the date 
thercof, except they be incorporated in the Body of Rights, 


| Hough this A& runs only againſt Committers of Slaughter» 
yet 1t holds in all Criminal Cauſes. | 


F any man be out of thc Countrey , he muſt be cited upon 60 
days, but if he was in the Countrey the time of the firſt citati- 
on, it is ſufficient by this Act that he be cited upon 15 daysz and 
though this ACtſays,that if he was eight days cited before his departure, 
he may be cited upon 15 days tothe ſecond dyet ; yet it holds if he 
was inthe Countrey at the firſt Citation,though he went immediatly 
out of the ſame. 


\/ Id. Crim, obfe. Tit. 21, of Libels,” Part 2; 


\ 14. Notes upon AG& 79, Par. 6. Ja. 5] 


He form of citing the neareſt of Kin 1s now introduced in the 
chooſing of Tutors Dative by the Exchequer, and 1s eſta- 
bliſh'd moſt iuſtly by the 2 A&, Se: 3. Pare 2. Ch. 2. though for- 


merly the King might have granted Tutories Dative, without any . 


Citation of the neareſt Kins-men, 
Nota By this A& it is clear that a Curator cannot by a privat 

Renunciation of his Office free himſelf, but he can only be freed by 

the Judge, for though by the Civil Law Tutors and Curators were 


forced to accept, yet by our Law they arenot, but if they once ac- 
CEPt 
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of Queen MARY. 


cept, or adminiſtrat; though without a formal acceptance they are 
{till lyable from the date of their adminiſtration, and not from the 
date of their nomination, and that which was at firſt voluntary be- 


comes neceſſary, 


Hough this Statute anent Lentron be renewed, A@& 221; Par, ACT 
14, Jas 6, and that the Council uſed lately to grant Diſpen- 36. 
ſations,yet theſe Penal Statutes concerning Lentron are now in De- 


ſuetude. : 


V 14, obſerv, on AF 35 Par, 8. Ja. 2, and on AGs 68, and 69, Par. ACT 
8. Fa. 3: | _—_ 


Heſe Inſtruments of Reſjgnations are not only to be Sealed ACT 
k by this A&, but to be Regiſtrated, by the 3. 4, Seſſ. 1. Par, 38 , 
2. Ch, 2, : vs. 


” A LL Warnings are by this A& to be made only upon 40 days, A CT. 
; which holds, though the Party be out of the Countrey, be- 39. 
cauſe the AQ 1s general, though in other caſes a Party out of the 
Countrey muſt be cited on 60 days, 20 Feb, 1666, Mebrair contra 
Criehten; and yet though this Act be general, there needs no formal 
Warning conform to this A& from a Tower or Fortalice (tarris 
pinnata) even though the Poſleſſor had a Tack ; Nor in Lands Life- 
rented , for in theſe the Heretor will get upon a Bill Letters from 
the Lords, charging the preſent Poſſefior to remove upon 6 days, 
becauſe Towers and ſuch Houſes belong not to Labouring, nor are 
uſeful for it3 and this A was made in favours of Labourers, and it 
were unreaſonable that the Heretor , after a Life-rentrix is dead; 
ſhould be put to all theſe delays for removing thoſe who poſlels by 
a right, that is ip/o jure expired, 

Theſe words of this A appointing Warnings to be made, either 
Perſonally, or at their dwelling Houſes, and at the Gronpd of the Lands, 
are ſo to be interpreted, as that there muſt be ſtill a Copy left upon 
the Ground of the Land, or at his dwelling Houſe, and upon the 
- Ground of the Land, which citation upon the Ground of the Land, 
was, as it ſeems, made neceſlary, becaule in all real Executions, 
que prediatangant, Copies mult (ti]l be left upon the Ground, and 
to the cnd that all who pretend to have real Rights, and even Sub- 
tennents may be thereby certiorated, 25 Feb. 1680, Craw contra 
Craw. 

Becauſe this Ac ordains all Warnings to be made 40 days before 
Whitſunday, and ſpeaks not of another Term, therefore the War- 
nivg mult be made before Whitſunday, though the, perſon warned 
be not oblig'd to remove by his Tack till the Martinmaſs, but Exe- 
cution mult be ſuperceeded till then, 2id. 8 July, 1626, and x6 De- 
cember, 1628. Þowlis contra Tennents, and Irelis contra Tennents, 
15 June, 1631, Ramſay centra Weir. 

Rr 2 Though 
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Though this AR appoints theſe Warnings to be made at the Kirk 


doors of the Paroch within which the Land lyes , yet the Lords 
have ſuftain'd Warnings to be made at that Kirk which was re. 


| puted the Paroch, and where Warnings were uſedto be made, 


though it was not truly the Paroch Kirk, 24 January, 1667. Earl 
of Argyle contra Campbel; and though by this Att ſuch Warnings 
ſhould be read in time of Divine Service ( that is to ſay, immedi- 
atly after Sermon ) yet they ſuſtain'd . the Warning, the Execution 
bearing, that it was lawfully uſed, and the uſer mending his Exe- 
cution at the Bar, 25 of Janary, inter eoſdems 

Though the reaſons of Advocation here expreſt ſeem to hold on- 
Iy in aGions of removing, becaule they are annex'd to this Ac, yet 


they hold generally in all Advocations, vid. my Crim, obſero. Tit. 


Advocations ; and though the priviledge granted to Adyocats here 
of being only purſuable before the Lords may only ſeem competent 
in removings, yet It is extended to all caſes, and now they may 
Advocat any A@ion intented againſt them before inferior Courts, - 

T find that the Advocats of Utright have the ſame priviledge; 
Rub. de Advocatis, Art. 13.. vide Voet. de ſtatutis, SeF. 7. cap. 3. 
mum. 16. where likewſe he determines that this priviledge of ex- 
emption extends not to Criminal caſes, but that in theſe they nmy 
be purſu'd before inferiour Judges, for theſe are not properly com- 
prehended underthe word ARions, nor are Statutes to beeztended 
de caſu in caſum. ENS 


His Adis Explaind in the obſervations upon the 32 AGF Pax. 
2, Je. 1. ſupra, and 11 AG Par.1 Sefſ. 3 Ch.2., 


VV 14; crim. obfer. tir. Purſuers: 


F old when any Right was quarrelPd as nul), the nullity wag 
F ſuſtain'd by way of Exception or Reply, and a day was al. 
low'd to the Defender to call his warrand, that is to ſay, the per. 
ſon who was his author, and who was bound in warrandice ; 
but now few Nullities are regulariter received by exception , but 
by way of Reduction, tothe end the Authors may be call'd, who- 
may defend him3 and ordinarly the Defender intimats at the Bar, 
the purſuit to his Authors Advocats, to the end they may defend 
him, and if they do not, they are lyable in an action of Eviction 
for damnage and intereſt; but theold form of calling Warrandsis in 
Deſuetude, 


Thx" Bonds of Man-rent are_hereby diſcharg'd ; yet former 
Heretable Bonds are excepted. | 


EY 


* 
4 


of Qeen MI 4 xv. 


J]! 1 obſervable that there needed i particular At of I 

for cuttivg down the Wood of Falkland , becaule as I think, the 
Queen was then a Minor ,. and it was to be cut down bythe Re- 
oent, and the Regent being but a Tutor, it has been thought he 
needed a Decreet or AG of Parliament for his warrand , even as 
the Tutor ofa private party, cannot alienat his Pupils Lands, with- 
out a Decreet of the Lords of the Sefton, and 1t may be argwd 
from this At, that though a Wood be old, yet it cannot be cut 
down by a Tutor, without the warrand of a Judge 3 for this Act 
bears, that this Wood was old and ready to periſh, Tt may be like- 
wiſedoubted, whether fince the Kings. Parks are a part of the an- 
next Property, the King, or any having Right from him may cut 
down the Wood without an expreſs Act of Diſfolution, or other 
warrand from the Parliament , ſince the King 1s only but a Life- 
renter of the annex'd Property, and a Literenter can only cut down 
what is neceſſary for his own uſe. But fince Woods would periſh 
if they were not cut, I think there needs no previous Diſſolution, 


Hough by this AQ, Deacons 'are Diſcharg'd as tending to 
Sedition , and Viſitors appointed to be choſen in their 
place, yet the very next year, the ſame Queen Mary allows 
Deacons to be choſen by a ſpecial grant to the Craftſ-men of Ediz- 
bargh; becauſe , as that grant bears expreſly the A& was neverin 
oblervance , and ſince the making of it , it was found by cxperi- 
ence, that Deacons were neceſſary in Towns; from which it may 
be argu'd, that when a Law is found abſolutely inconvenient, the 
King may diſpenſe with it till the next Parliament , eſpecially 
where the Law had never been obſerv'd 3 But I think the ſpect- 
ality of that grant lys in this,that this beingan A of Parliamentrelat- 
ing to Government , and made for the ſecurity of the Crown, the 
Monarch may ule 1t , or diſpenſe with it as he pleaſes , as every 
perſon may diſpenſe with what is introduced in his own favours, 
though to this it may be anſwer'd, that what is introduced for the 
good of the Common-well , as the A bears this was, cannot be 
diſpenſed with , without the conſent of the three Eſtates; To 
which it may be Reply'd , that matters of Government doe not 
concern them direaly, but by confequence, Government being the 
intereſt of the King, as Property is of the Subje&t- 


His A&tis inlarg'd by the AZ 156 Per, 12 74.6, by which the 
Lords of Seſſion are ordain'd to grant Letters fummarly on 
ſix days, againſt ſuch as ſtop High-ways. 


2 | His A& is Explain'd in the A& 13 Par, 2 Ja. 43 


Hough by the 5 A& 2 Par. Sefſ. 3 Ch, 2: The Burghs of Re- 
g gality or Baronyz are allow'd to bring home Timber, 
ſ Iron, 


O—_ 
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Iron, &#c. as the return of the native Commodities of the King- 
dom 3 yet it was controverted if they might bring home Salt, and 
it was found that they could not bring home Wine, nor Salt, nor 
Brandy , even as the return of their native Commodities, ſo that 
none can Trade.in theſe fave the Burghs Royal. 


He Adts here related to, are the 60 A& 7 Par. Ja. 3. and 

13 and 14 A&s Par. 4 Ja. 5. which declares the breaking 

of Dove-cots, Parks, and Ponds to be Theft, and upon the 25 of 
July 1623. Raith and Dea are ordair'd to be hang'd for breaking 
of Yards, ſtealing of Bees-skeps and Sybows, and 1t was Theft by 
the Civil Law, lege Pomponins 8, par. Pomponins 1. ff. Fam eriſcg 
Vide Crim, obſerv, tit, Theft, num, 15. | 


His AR againſt the ſpeaking evil of the Queens Grace , or 
French.men , was made when the French-men came over to 
affiſt the Queen againſt the Ergl/iſh ; and though it be Tempora- 
ry quoad- the French, yet it 1s ſtill a ſtanding Statute quoad our 
Monarchs , and it is obſervable by it, that the hearers of falſe Re- 
ports againſt the Queen, and not reporting the ſame , are pu- 
niſhable as the principal ſpeakers, but it may be doubted, if 
Hearers are obliged to Dilate , when they cannot prove. | 


Hough this caſe in fo far asconcerns theſe Temporary Pleys have 

now no force , yet that part of the AR appointing Women 
and others, who make perturbation in the paſſage to Towns ts 
ſtill in obſervance, and the puniſhment 1s by our pratice arbitra- 


Ie 


| — 


Queen Mary, Parliament 7. 


7x4 


Y this A the Judge is allow'd to exact Caution from ſuch 
as propone Improbation , and this AQ was found to ex- 
tend as well to exceptions of Improbation as to actions of 
Improbatron 3 and though it appoints Caution on- 

ly to be found , yet the Lords ordain oftimexhe Money to be 

Confign'd, and fourty pound is the ordinary Sum, and ſometimes 

they ſuſtain cavtio juratoris, where the party cannot find Caution, 

but this cantio juratoria, is never allow'd , except where there are 
previous and ſtrong preſumptions of Falſhood , or elſe the Lieges 
might be extreamly vex'd , ordinarly the fame day is appointed by 
the Judge for the proponer of the Falſhood to conſign, and for 
the #5: Aha of the Writ to bide by the ſame, like to theſe Con- 
fignations, were the Sponfions mentioned in the Civil Law, where- 


y—_ 


of Queen Ml a n v; 


qui judicio wicifet I, pen, ff. de alee toribus b, 17.5. olt. ff; de pre ſcript. 


zerb. 


Nota, By this A& where Improbation is propon'd at the Kings 
inſtance , the informer is. to find Caution , but ifthe Kings Advo- 


cat inſiſt , ad vindiFam publicam , I conceive he is oblig'd to find 


no Caution, becauſe he is never preſum'd to purſue Calumni- 


oully. 


Hen any. thing is to be proven by Writ, if the Writ be ACT 
\ \ not produc'd, this A appoints that Proteſtation ſhall : 63, 
be given againſt the probation of that part ofthe exception; but 


now the form is to call upon the A&, and crave Circumduction 
of the Term , which circumduQion ts here call'd Prateſtation, but 
if the Writ be produc'd , this AR appoints that the other party 


ſhall be heard againſt the ſame , after Renunciation of probation, - 


and the form is, that when any Writ is produc'd 7: modume probatio- 
7is, the other party proteſts to be heard againſt the ſame, at the ad- 
viling of the Cauſe, and the producer puts up an AG renuncing 
further probation, R 


His A& appoints the expences of Plea to be Tax'd, and in: 4CF 
| fert in Decreets , which is conform to the Ch. 68 and 69. 64: 


non. Attach, and though by the Civil Law, expences of Plea 
ought not to exceed the principal ſum purſu'd for, Bart. i 1,8. Cod. 


ae indiftion : 


Yet I have feen more expences allow'd than the 


ſum purſu'd for, extended to, and it were very unjuſt, that ifa per- 
ſon of quality were purſi?d unjuſtly by a mean Rogue, for a ſmall 
matter, that his expences ſhould not be determined according to 
what he was really forc'd to expend, 'for the neceſſity of cxpending 
isthe only juſt rule in ſuch caſes, 
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inStituend, |. 1. 4. 2. ff. de 
thax ſtrangers were not debarr'd 


Queen Ma RY, Parliament $8. 


His A@& of Parliament doth enable French-mes to bruik ; }. 


Lands and Eftate in Scotland, and' Naturalizes them ſo as 


that they may enjoy all the priviledges here, as any Scotsa 65. 


' man may do, but though quoad the point of Succeſſion, 
ſtrangers have by many Nations been debarr'd, and that by the Ro- 
man Law, cum peregrinis Teſtamenti fatio non erat, |, 1. C. de hered, 


yet Craig. pag. 96. obſerves, 
rom Succeſſion in Scotland, and I 


find it ſo decided, 13 Famwary, 1575. in the caſe of one Richard- 

Jon, Theſe priviledges granted by this AQ, are likewiſe confirmed 

"to the Frenches by an A of Sederunt, the 11 of June, 1595, From 

theſe firſt words in this A& appointing Letters of Naturality Cor 

Naturalization.) to be given to ſuch of the French Subjes as ſhall 
þ | 


{ 2 


happen 
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happen to be in the Kingdom of Scotland, Tt may be doubted that 
French-men cannot pretend to this right except they live here ; but 
this is expreſly contrary to the French priviledges there granted to 
us, It may be alſourg'd that Datch-mer or others cannot pretend to it, 
though they be Naturalized in Fraxce 3 for to;Naturalize them be. 
cauſe they are Naturaliz'd in France, were to allow the French King 
to Naturalize any he pleafd in Scotland, though enemies to us. 2. 
Only French-men are Naturaliz'd, which 1s to be interpreted only 
of ſuch as are properly ſo. 3. This were fi#io fiFionis, which 1s 
reprobated by Law. Tt ſeems alſo juſt that except this priviledge 
be continu'd to us in France, French- men ought not to have it 1n 
Scotland, Auer, If Merchants, though not naruraliz'd will not have 
right to heretable Rights granted for ſecurity of their Money, for 
without this there could be no Commerce. 
T7 AQ contains the French priviledges to us communicated 
by the French, whereby the Scots may ſucceed in France 
in the ſame way that the French-men themſelves did, and they are 
by this AG Naturaliz'd to that and all other effets, and which was 
very necetlary for us, ſince by the Law of Frarncethe Fisk excludes 
the true Heirs of ſtrangers, except as to Goods brought inby them, 
which priviledge is call'd by the French droif d' aubeine, beſide 
this right of Succeſhon, the Scots likewiſe are free to be preterr'd to 
all Eccleſiaſtical Dignities. The Gentlemen are free fromTaxes,and the 
Scottiſh Ships free from Impolts, albeit of late the French exact from 
us 50 Solsper Tun, as from other Strangers : As to which I drew 
this Memorial, as Aſleſſor to the Royal Burrows, 


A Memorial concerning the Privi- 
| ledges due to the Scots in France. 
T: French Nation finding themſelves' oblig'd to have for? 


raten Recruits, for maintaining their Wars, pitch'd upon 
Scotland , as a Nation very fit to furniſh them Levies, 
ana ſo old was their Alliance, that a League offenſive and 
defenſive was enter'd into betwixt Charles the Great, King of France, 
and Achains King of Scotland, in Anno 787. at which time Charles 
the Great beſtow'd upon the King of Scotland the Double Trefſure, 
garniſh'd with Flower de Laces, or as the French call it, Fleurie & 
Contre fleury bor by them , at this day as all the French Hiſtori- 
ans and Heraulds do acknowledge. | 4 
After this the French being ingaged in conſtant Wars with the 
 Ergliſh, they imploy'd the Scots on all occaſions, in which their 
- great ſuccours and ſervices are ſet down by Favin a learned French 
Author,in-his Theatre of Honoar,and to ingage that Nation the more, 
as well as toreward their ſervices, the guarding of the King's Perſon 
was 
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was beſtowed upon them by Charles the 5% and they were holden 
as Naturalized French-men, and were exempted from payment of all 
Cuſtoms; and though many of theſe Contracts and Leagues be loſt, 
yet theſe following Papers are ſtill extant. oe 

A Treaty containing theſe priviledges betwixt Alexander the 2d, 
and Lewis of France, called St. Lewis, 

Another berwixt King Robert le Bruce and King Joh. 

An At of Parliament 1558. relative to the like AR in Fraxce, 
wherein Q- Mary, who was then Married to Francis, Dolphine of 
Fraxce, doth with the conſent of Parliament Naturalize all the 
French in Scotland,and enable them to ſucceed to Eſtates moveable 
and immoveable here, and free them from all Taxes payable b 
ſtrangers 3 In which AC of Parliament the Copy of the priviledges 
Franted by the French to the Scots, 15 verbatine ingrolſed. 

hem, A Patent by Francis King of France, dated May 1510s 
exeeming the Scots Nation from paying Cuſtome in Normandie, _ 

hem, An Ad of Exchequer approving thereof, dated the faid 

car. | 
F Item, An AQ of the Theſaurers in France, conſenting to the 
ſame. 

ltem, Letters Patent from the ſaid King to his Great Council for 
expeding the former Patent, dated the ſaid year. : 

bem, A& of the Great Council conſenting thereto. 

Item, An AC of the Cour des aides at- Paris, approving the faid 
Patcnt. gu | 

Itzz, Charter by King Herry the 2d. of France, exeeming the 
Scots Nation from Cuſtoms in Normandy, and containing on the 
b:ck thereof, the conſent of the Conr du Parlement atRoxen,as alſo,an 
approbation of the Cour des aides, dated 1554. ZH 

ltem, Charter by the ſaid King, exeeming the Scots Nation from 
paying any Cuſtome through the whole Towns in France and Nor- 
mandy, containing an approbartion of the Cour dx Parlement at Ronen 
as alſo approbation of the Chambre des comptes of Ronen, alſo appros 
bation of the Cour des aides in Roxer, all in Anno 1554. 

Item, Extra forth of the Regiſter of Cour des aides, for the Scots 
Merchants tranſporting wares from Normandy, to find Caution that 
the ſajids Goods ſhall be fold in Scotland, dated the faid year. | 

Ttem, Charter by the ſaid King Henry, diſcharging the A fore- 
ſaid of finding Caution, but to give their Oath if they be required, 
dated 1554. 

Item, Copy of a Confirmation by King Henry the 4, of the Scots 
priviledges granted by his Predeceflors, dated 1594. 

ltem, Supplication Fames Colvil to the Burrows of Scotland, 
craving recompence for obtaining the ſaid Charter. | 

Ttem, Copy of a warrand by King Henry the 4. to his Cours des 
Parlements , and other Judges, for reſtoring to Scots Merchants 
whatever has been taken from them, and granting them free Trade 
through his whole Kingdom, dated 1594. 

ſtem, Confirmation by the ſaid King Herry the 4. exeeming the 
Scots Nation from paying Cuſtoms in Normandy, containing appro- 
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bation of the Cour du Parlement of Ronen , and Regiſtrated in the 
;Chambre des comptes, with conſent of the Kings Advocat , and alſo 


| Regiſtrat in the Coxr des aides, with conſent of the Kings Advocat 


there, - as alſo Regiſtrar In Roxez, in Anno 1599, 

Item, Charter by the ſaid King, dire& to the Cour des aides in 
Normandy, diſcharging the famine A@ of finding Caution that the 
Goods tranſported from Normandy ſhall be fold in Scotland. 

Trem, Extradt forth of the Cours des aides of Ronen, for Regiſtra- 
tion of the former Letters. | 
ſtem, Extract of the Regiſter of the Cour de Chambre des Comptes 
of Roxer, for Regiſtration of the ſaids Letters. 
| Them, Extractof the Regiſter of the Chambre des Compics of Nor- 
mandy, for Regiſtration of the former Letters, 

tem, Extract forth of the Domaiz: Books in Rowen, conſenting to 
the Regiſtration ofthe ſaids Letters in their Books 3 as alſo, extract 
of the Books of Dzep , conſenting to the Regiſtration thereof in 


their Books, 


 Htem, Two warrands of the Theſaurers of the Finances in Nor- 
mandy tor the Regiſtrating of the foreſaids Lettersz all the faids 
Writs are dated in ano 1599, 

Hiem, Extract of the Domain in Rouen for Cuſtoming the Scots 
mens Goods there, in reſpect the Scots priviledges were not.con- 
firmed by King Lewis 13. dated 1611: 

Item, Charter by Lewis 13. confirming the Scots priviledges, and 
exemption of Cuſtoms in Normantl, and Regiſtrat in four ſeveral 
Courts mn France, dated in Fuly 1613. ; 

Ttew, Extract of the approbation of the ſaid Charter at Roxer the 
{amine year. 

Item, Extract of the ſaid Chambre des Comptes the ſamine year. 

hem, Charter be the ſaid King of the faids priviledges direct to 
the Chambre des Comptes in Rouen, dated in Augyſt, 1613. 

Item, Extract of the Cour des aides of Rowen of the former Let- 
ters. | 

Items, Extract of the Domain of Roxen approving the faids Let- 
tErs. | 

Trem, Warrand of the Theſaurer of Finances, approving the Re2 
giſtration of the ſaids Letters. : 

Item, Warrand of the Burrow of New-haven, conſenting to the 
Regiſtration of the foreſaids Letters, in arno 1613. * 

New, Extract in form of Arreſt of the great Council of France, 
declaring that the Scots Merchants ſhall pay but for every 100 
weight of Wool 25 Sols of Cuſtome, and for every piece of Scots 
Hydes 2 Sols 6 Deriers, and that notwithſtanding of the new Taxt 
of Cuſtoms raiſed in the Duatchie of Normandy upon fuch Merchan- 
dice, and this to evite all Proceſs that might fall thereupon, dated 
1635. | 
2 Warrand by the ſaid King Lewis to the Chambre des aides, 
and M* Deſportes in Normandy, to proceed to the approbation _ 

the 
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of Queen MARY, 
the faid Arrcſt of the great Council, which is Regiſtrat in the Books 
des aides of Normandy in the foreſaid year. ED 
tem, Extract of the Cour des aides, approving the Regiſtration 
of the ſaids Letters. 
Item, Extract of Domain of Ronen, approving the ſaids Letters. 
Item, Extract of the Intimation made to the Cuſtomers of New- 
haven of the foreſaids Letters, and approbation thereof in the Cour 
des aides, 
hem, Extract of the Burrow of Dzep, conſenting tothe Regiſtra- 
tion of the ſaids Letters in the great Council, all dated in ans 
1635. 
Conform to theſe priviledges, the Parliament of Paris did in a- 
20 1586. diſcern the Scottiſh Nation to have right to all the Privi- 
ledges, and to be capable of Employments, and free from all Cu- 
ſtoms, whereupon the learned Mr. Serviz that famous Advocat has 
writtena learned Book, maintaining the ſaids Priviledges, to which 
he has annexed the ſaid Decree and Sentence. Likeas the faids Pri- 
viledges are acknowledged by le Bret, in his Book concerning the 
Prerogatives of the Kings of France, cap. Naturalization, and many 
other French Lawyers, and by Favin 1n his above-cited Theatre. 
By vertue of which Rights and Priviledges, the Scots have been 
alwayes eſteem'd as Naturaliz'd in France, and have enjoy'd all 
the Priviledges due to the Natives, until of late, that there being 
50 Sols per Tun impoſed upon forraign Bottoms, ſome of the Scots 
in Rover were charg'd for payment thereof, whereupon CM math, 
Blackburn and Pringle, having been purſwd in the Conr deg aides, 


they werenot only in Jzly 1649. abſolv'd from paying any part of 


the ſaid Taxition, but the Colleors were ordain'd to reſtore unto 
them what they had exaRted upon that head : As alſo, there being 
a Scots Veſlel conſign'd to Mr. Pringle, in anno 1663. and he be- 


ing charg'd for the ſaid 50 Sols per Tun, he was freed from the ſaid. 


Taxation by the Parliament of Rowez after full debate, upon 16 
June, 1663. | | 

On our part likewiſe the Frezch enjoy all the Priviledges of Na- 
tives, and poſſeſs Lands and Heretages, and are as capable of Suc- 
ceſſion as the Natives are, nor pay they any Taxes, beirig declared 
free conform to the ſaid Treaties: by ſeveral Ads of Exchequer in 
Scotland, though the Engliſh have impold a Crown per Tun to com- 
penſe that 50Sols, | | 

From all which it appears moſt juſt and reaſonable that the Scots 
ſhould haveall the Priviledges of the Natives of Frazce, becaule, 

7, The ſame have been granted ro them by ſolemn Charters and 
Conceſſions, which though it had been free to the Frexch King to 
have at firſt gganted, yet being granted , he was not thereafter by 
the principles of Juſtice free to have recalled the ſame. 

2, Though meer gratuitous priviledges might be recalled,as they 
cannot, yet renumeratory priviledges granted for Services done, as 


theſe Charters can never be recall'd without an open violation of 


Juſticez and it 18undeniable that Scotland has ſpent morebloodand 
money 1n the Frexch ſervice than all thoſe priviledges were ever 
Tt 2 worth, 
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worth, and it's known that the laſt Conceſſions were granted tothe 
Scots, for giving Q. Mary in Marriage to the Danphine of France, 
whereby if he had had Children , Scotland it ſelf had been annex- 
ed to France; and becauſe the Scots did refuſe her to K. Fdward 
the 6 of England, they were thereupon invaded by the Erg/zſh, and 
their Nation was almoſt ruined, | 


3. Though renumeratory Conceſſions might be quarrelld, asthey 


cannot, yet mutual Treaties and Contracts can never be abrogated. 


Nor taken away without the conſent of both the Parties Contracters, 


4. The Scots being ſecured by Deciſions of the Supgream Courts 
of France, as ſaid is, they have thereby the greateſt ſecurity that 
the Law of any Nation can give. | 

As theſe reaſons may convince any man that it were againſtthe Ju- 

| Nice of Franceto take away the priviledges of the Scottiſh Nation, ſo 
| the principles of prudence and policy ſeem very much to oppole the 
taking them away, for, | 

I. What can any other Strangers expeCt from Conceſſions, Trea- 
ties, or Contra$#s, when ſo old and well deſerved priviledges are 
queſtioned, it being very well known to all Nations that Scotland 
has deſerv'd extraordinarly of France, and this Alliance has been 
famous beyond all the other Alliances now known in the 
World. TE 
2. The Scots and Scottiſh Nation have upon this account refuſed 
all other Alliances, to their great loſs and prejudice, in ſo much 
that they have oft times ſuffered rheir Kingdom to be invaded, har- 
raſs*'d and ruin'd by the Erghſh, becauſe we preferr*d the French A]- 
liance to theirs, and as our Countrey-men have alwayes becn rea- 
dy to ſpend their lives for the French, ſo within theſe 50 years we 
have loſt 100000 men in their ſervice, who did not amongſt them 
all bring home 20000 Ljvers to this Kingdome 3 and it's very well 
known how ready we are to own the French intereſt in all Courts 

and Countreys where we liveabroad, 

The Kingdoms of Scotlavd and England may come to divide by 
the failure of the Scottiſh Line in Ergland, and fo it {till ſeems pru- 
dent for the Erench King not to extinguiſh his intereſt in $cot- 
land. | | | 

And whereas it may be pretended that we have forfeited our pri- 
viledges by declaring War againſtthe Frezch, to thisit is anſwer'd, 
that 1, The denouncing of War by us was only the cffe& of a ne- 
ceſfary obligation upon us as being a part of Great Britain , and 
not'a War enter'd into by Scotland upon any National account. 
2. By Treaties following upon the War, all thingsare reſtor'd tothe 
former condition they were in, except in {ſo far as former Treaties 
were itinovated by expreſs conditions 3 but ſo it is titre is nothing 
inſerted . in any of thoſe Treaties to the prejudice of our former 
Leagues and Priviledges, and therefore they muſt revive and return 
to the ſame force and vigour they werein before the War, 


I find this AQ Regiſtrated and Recorded in the Books of 


Sederunt ; 


"" of Queen Marv, 


Sederunt, and generally it is obſervable ; that moſt of the publick 
Papers, whereupon any legal Debates or Securities might depend, 
were inſerted in the Books of Sederunt, which was ſomewhat like the 
FrenchCuſtom of verifying in the Parliament-of Paris (that is the ſame 
with our Seffion ) the Kings Edics', and thus the pacification be- 
twixt the Regent and the Hamiltons in anno 1572, and many ſuch 
Papers are inſerted there z and of old even publick accidents were 
likewiſe inſert , ſuch as Ecclipſes, &c. 

\ | | 
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Queen Mary, Parl, 9. 
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Rdinarly in AGs of Indemnity, which follow Civil War, ACT 


as this 1s, the King or State does only diſcharge all aQi- 
on that may be competent, for all manner of Omiſlions - 
or Commiſhons, by vertue of any Power or Warrand of 
thoſe in power for the time,as is to be ſeen in the 10 A@2Sefſ, 1 Par. 
Ch. 2, But here in this 4, all actions that may be competent for 
any Cauſe or occaſion, during the time , for which the Troubles 
laſted, are once diſcharg'd, except there be a Warrand given by 
the perſons named in the AF, for intenting ations during that time, 
but thereatter by the 4@ 44 11 Par, Fa. 6.. the Lords of Seflt. 
on are made Judges to the Interpretation of that AC of Oblivi- 
on, and all Decreets recovered during theſe times, are declared 
'1ricduceable, if they be not purſued within Year and Day, and 
this ſhort Preſcription 1s declar*d to run againſt Minors, which is 
likewiſe conform to the ſaid 10 Af, in which late 4&s the nature 
o: Anineſties and Oblivion , ſhall bemore fully declar'd. 


Vu obs. ad AGFI1 Par, I Jas T. 


V [d, obs. ad AG 49 Par.13 Ja.ts 


Pon this A# the Forgers or Bringers home of falſe Money 

uſe to be forefaulted, as was found in the caſe of Foku Drum- 

mond , November 27.1621, and many other Caſes, and though it 
was alleadg'd in defence of Hamilton and Burn, October 1677. that 
only Officers of the Mint-houſe uſed to be forefaulted becauteof their 
exnberant Truſt, and thar 1t was eafie for them to commit ſuch 
Crimes, yet Drummond was no Officer, but a Sadler in Pearih, the 
words of this A@, that areordinarly founded upon, are, that ihe Re- 
zealers of Forgers or home bringers of falſe Coyn,ſhall have the one half 
of the Eſcheat of all their Lands and Goods, moveable and immoveable; 
and this puniſhment js peculiar to Treaſon ; and itſeems that Forg- 
ing or Coyning is an incroachment upon the Kings Prerogatives 3 
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one of which is the Coyning of Money , but I ſee not why bring- 
ing home of falſe Coyn, could upon this account be declared Treac 
ſon. Ir is alſo obſervable from the former caſe, 1677. that the 
meanneſs of rhe quantity or value Coyn'd, excuſes not from the 
puniſhment of this A& , Yid. Crim. obſerv; Tit, Fallhood. 


Y this Act it is appointed , that no Parſon , Vicar, or other 
Kirk-mans Manſe or Gleib can be ſet in Fen, or long Tack; 

and therefore an Heretor , to whom the Vicars Gleib was Feu'd, 
though a year before this Act was retufd relief , when that Land 
was deſign'd to the Miniſter , becauſethe Feu ſet to him was con- 
trary to this AF ; and though the Feu was ſet prior to this AT, 
yet it was null, becauſe it was not confirmed before this AF, Februa- 


ry 12, 1635. Vid.obſ.on 48 AG Par. Ja. 6. ; 


' A LL ſuch as practiſe Witchcraft , or conſult with them, are 
/ \ by this AF puniſhable by Death, as are alſo all ſuch as pre- 
tend to have any ſuch Craft, or Knowledge, there-through abuſing 


_ the people, from which it is obſervable , that ſuch as pretend to 


fore-tell things to come , or to tell where things areloſt , may by 
= AF be puniſh'd with Death, though really they have no ſuch 
Skill. 1 

By this 4G alſo, all Sheriffs, Lords of Regalities, and other Judges, 
having power to execute the ſame , are ordain'd to pur the ſame in 
execution 3 but it does not therefore follow that Stewarts and 
Bailliffs, and Sheriffs, are competent thereto, and de fa&o, the 
Juſtices only, or ſuch-as have Commiſſions from the Council, uſe 
to judge this Crime, Yide. crim, obſerv. Tit, Witch-craft. 


Otour Adultery is by this A& declar'd puniſhable by Death, 
N and by the 105 AF 7 Par. Ja,6, That is only declar'd to he 
notour Adultery; Where 10. There are Bairns, one or more 
procreated betwixt the Adulterers. 29, When they keep compa- 
Dy , or bed together notoriouſly known. 3o. When they are ſuſ- 


. pected of Adultery, and thereby gives Slander to the Kirk, where- 


upon being admoniſh'd to ſatisfie the Kirk, they contemptuouſly 
refuſe, and for their refuſal they are Excommunicate , if either 
of which three degrees be prov'd before the Juſtices , the Commit- 
ters are puniſhable by death z From which A@ it is to be obſery- 
ed3 19% That by the firſt AF, premonition to abſtain , was ſtill 
to be made in all caſzs ; yet in neither of the two firlt caſes here re- 
lated, it is declar'd neceſſary z but fince it is not lawful to kill 
him who was premoniſhed , and thereafter converſed, except rhey 
converſed inſuſpect places, Gribald. de Homicid. num, 11. It ſeems 
that in neither of theſe Statutes, Converſation ſhould be Criminal 
even after prohibition , except it be in ſuſpect places. 29. The Ju- 
{tices are- ory declared to be Judges to the notoriety of Adultery; 
and therefore it may be controverted , if Lords of Regalitie be 

Judges 
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| | Wo” 
of Queen MARY. 
Judges competent to the Cognition of it, and thisſeems to be reſtricted 
to the Juſtices, becauſe it isan arbitrary Inquiry ina capital caſe. 3. This 
A& does not excludecapital puniſhmentsin other caſes ofAdultery,but 
only ordains that theſe three degrees ſhall be puniſh'd by Death; and 
fince there are other caſes more grievous to the party injurd, and 
more ſcandalous to the Common-wealth 3 It may be argued that 
the puniſhment of Death ſhould likewiſe be extended to them ; as 
for inſtance, to commit frequent Adulteries. 


Bis Act declaring that the raiſing of Bonds of Men of War, 
, and the riſing in that manner is puriſhable by Death, is for- 
merly explaind, 4@& 2 Par. r. Ja. 1 Vid, crime obſerv, pag: 44, 
& 45. and this A& is ratified by the 12 AG 10 Par. Ja.,6; 


Y this A& the building of Kirk-Yard-Dikes, is refer'd to the 
B Lords of Secret Council, who are to take ſuch courſe therein 
as they ſhall think fit 5 but by the 232 A& 15 Pare, Ja, 6. The Paro- 
chioners areordain'd to build them ro the hight of two Ells. And 
the Lords of Seflion are ordain'd to grant Letters of Horning for that 
effect , which they uſenow to do, 


His 1s fully Explain'd at the 7 A& 9g Par. Fa, 6. and the firſt 
part of it was erated formerly by A& of Secret Counci], 
December 21 1561, and that begins, [tis Statute and ordain- 

ed by the Queen, which ſeems ſtrange, ſeing to Statute is 
only proper to Parliaments, but Aqts of Council do oft- 
times bear, Statute and ordain Vid, Coſtal, de Imperator. Leſt, 73. 
rum. 25. This 4F mentions three kinds of Biſhops, the Bi- 
ſhop Eleq, the Biſhop Poſtulat , and the Biſhop Conſecrat, a 
Biſhop Ele& , is he who 1s Elected by the Chapter, upon a conge 
dejiire from the King , but is not yet Conſecrat ; A Biſhop 
Poſtulat, is he who was only callPd , but not Elected, and cannot 
be Elected as a Minor, a-Baſtard, &c. Fid. cap. innotuit, 4. ha. 
bile de eledF. and it is obſervable from this Act , that both theſe ufd 
to Diſpone Kirk-lands, or ſet the ſame in Tacks, elſe they need- 
ed not tohave been Diſcharg'd by this AF; But though we have 
now Biſhops Elect , yet we. have no Biſhops Poſtulat ; and theſe 
_ exercent ſolum ea que ſunt jurisdiFionis ſed non ea que ſunt or- 
#87TS, 


BY this A Notars are to be admitted only by the Lords of 
Council, that is to fay, the Lords of Seffion, as de faFo they 
now are 3 and by the A& of Sederunt, 1595, The Lords or- 
daind that yearly in November one of their Number ſhould be 
Named by them to receive Notars, who ſhall only receive ſuchas 
are paſt twenty five , can write an Evident in Latin or Engliſh, 
and be Prentice five years to a Notar , though now they are ad- 
Uu 2 mitted 


OY 
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mitted before twenty five, and without having been Prentice at 
all. | | 
By this A&, ſuch as exerce the Office without being admitted 
by the Lords , 'or after they are Diſcha g'd by them, may be pu- 
riſh-d arbitrarly, and even to Death 3- / But it -has been found, 
that Evidents ſubſcribed by Notars , once admitted, though there- 
after diſchargd, are valid, they having (till been habite and repute 
to bz Notars. | 


the King , yet now they need no Letters from the. King, but 


- ACT 'F Hough this Act appoints that all Notars ſhall be admitted by 
79 


ACT 
80. 


ACT 
OI. 


do depend upon the Clerk of Regilter, and his Depute, the Clerk 
to the Notars, The Clerks of Sefltion are by ther admiſſion as 
ſuch, Notars, though they be not admitted in manner mcntiord 
in this Act, and Inſtruments under their hands 1n judicial Acts, makes 
as. much Faith as the In(trument of any Notare 


He Act here diſpenſed with, is the 46 A& Par. 6 Q. Mary, 
and it is obſervable by this Act, that when former Laws 
have not been univerſally obſerved, no advantage is taken 

upon them, and this is one of theſe Caſes, in quibus communis error 


fact Jas. 


He obſervation in the former A4& holds alſo in this, and 
the A here diſpenled w h, is .the 38 4& Par, 6 Queen 
Hary. | 


A CT B* this AG 1t is declar'd that five or fix of the principal Burrows 
G2ev © 


ſhall be calPd to the concluding Peace and War, and tothe lay- 


13g on Taxations. It may bedoubted, whether by the Council to 


which they are to be.call'd, be mcaii'd here the Parliament or Pri- 
vy Council, and though ordinatly the Parliament be calld the Kings 


Council,and that itmay ſeem they only ſhould impoſe Taxations, yet 


itm:y beurg'd, that by Council, is here mean'd the Privy Coun- 
cil,becauſe all the Burrows mult becited ro Parliaments, and the King 
and his Council ufd before to lay on fuch general Taxations, and 
de fago , His Majcſty did ſo in many caſes, without either Parlia- 
ment or General Convention of Eſtates, as in laying on the Taxa- 
tion, for defraying the expence of the Baptiſm of King James the 6. 
December6.1562. which Taxation was laid on by eight Earls,five Bi- 
ſhops,and four Burrows, not mentioning Barons, becauſe it ſcems:the 
Earls were accounted Barons 3 the Taxation was 12000, pounds, 
whereof 5000. pounds by the Spiritual Eſtate, four thouſand pounds 


by the Barons and Free-holders, and two thouſand pounds by the . 


Burrows:and anotherTaxation tor defraying King James the ſixth's 
expence, in his Journey to Denmark, and many other ſuch Taxa- 
tions z and this was then neceſſary , becauſe Taxations behov'd to 
be impoſd, His Majeſties Revenue being then very mean, and to 
have calld a Parliament or Convention, would have putthe people 
to 
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of Queen MARY. 


to more expence than theſe neceſſary Taxations were worth ; but 
now by the forefaid 5 AF 1 Par. Ch. 2. all fums to be raifd for 
maintainance of Forts, or Armies mult be firſt concluded in Parlia- 
ment or Convention of Eſtates, "65 

And now the King has a conſiderable Revenue by the Exciſe, 
for detraying thoſe ſmall neceſſities, for which the Council then 
impoſd ; and it is certain in the general, that all Countreys ſhould 
ſupply the Monarch with Means to defray the expence of the Go- 
vernment. Vid. Arnis. de jure Majetatis in bona privatorum. Vid AGF 


85 Par. 6 Jae 4. 


Y this 4 the making privie Conventions or Aſſemblies with» 
in Burghs, to put on Armour, or diſplay Banners, @*c. 
without Licence from the Soveraign , are puniſhable by 
Death. | 
Obſerv. 10. It ſeems that meer Convocations or Aſſemblies, are 
not per ſe, puniſhable by Death, without putting on Armour, or 
diſplaying Banners. 

Objerv. 29, That Nakgd-afliſtance at fuch Tumults with a Bat- 
ton , was not found by the Juſtices to infer Death , in anno 1665. 
and I conceive that rhough a previous defign were prov'd ; yet 
the affiſtance with a-Batton would not be ſufficient, ſince the AF 
requires putting on Armour, or Cloathing themſclves with 
Weapons, which 1mports hoſtile V Veapons , for neither of theſe 
can be verifrd in a Batton, and penal Statutes are not to be ex- 
rended ; but yet the appearing with a Batton is ſufficient to puniſh 
arbitrar]y, ſuch as aſſiſt at Tumults, 


His A& Confiſcating Ship andCoals, wherein Coals areTranſport- 

ed, isin Deſuetude, but is not expreſly abrogated by any Law; 

and though at firſt, Licences for Tranſporting Coals were neceſla- 

ry ; yet now even theſe Licences are in Deſuetude, we having now 
diſcovered more Coals than ſerves our Nation. 


F His AGF Confiſcating Beeff and Mutton, that comes to Mercat 

without Skin and Birn , 1s ſtill in obſervance , and was made 
for diſcovery of Theft, for the Skin being upon the Beaſt that 
is killd, docs bear all marks whereby it may be known and for 
the ſame reaſon in the Southern Shires, the meaner ſort who kill 
any Beaſts , are oblig'd to keep their Fars , and if the Fleſh be 
found where, the Ears cannot be produc'd, it is commonly look'd 
upon in. theſe Countreys as a point of Dittayz not only muſt the 


| beaſts bebrought to the Mercat with their Skins, according to this 


AG, but by As of Burrows, the Skins that are. brought to the 
Mercat , muſt not be ſcor'd nor holl'd , which Fleſhers did before 
negligently 3 nor muſt the Haflock be pull'd that being the beſt 
part of tne VVool; and by the As of the Convention of Bur- 
rows, made at the defire of the Conſervator, the Skins of Beaſts 

d.C* | with- 


ACT 
03. 
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within this Kingdom did riſe in value a third more than, when they 
were carried beyond Sea, 


Qeen MI A r v, Parliament 10. 


ACT Ytheſecond AF 1 Par, Fa. 2. which is the AZ here related 
G7. toz the Kings lawful age was declard to be twenty one 
Years ; but it ſeems, that becauſe it was left dubious by 
that AF, whether the Year twenty one was to be inceptus, 
or completus when begun or ended; therefore by this A@& it is de- 
clar'd to be twenty one Years compleat , and the word compleat, 
is twice repeated, And it ſcems that before this AF, even the 
year it ſelf was debateablc; for in the 93 4& 7 Par. Fa. 5, It 1s faid 
' that the King after his perkc@ age of twenty five years, Rati- 
fies, ©, By an Edit of Charl. the fifth of France, arno 1375s 
Their Kings are declar'd Majors, & hors de tutelle , at their age of 
' fourteen. 


/, ACT JN this d# al Confirrmiane-of Kirk-lands , not Confirmed by 
 X& 08. King or Pope, before the Year 1558. (at which time the Re- . 


formation begun) . were declar'd null; and by this AF Confirma- 
tions from Rome, after that Year are diſcharg'd , and the Queens 
' Confirmations are declar'd equivalent to the Popes; and I find 
% that by AF of Secret Council , September Io. 1561. the ſending to 
Rome for ſuch Confirmations 1s by Proclamation diſchargd under 
the pain of Barratry, 


de] 


& 


+ at. 
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Parliament I. 
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£ TER EET Ucn wWybcing Queen during 4 CT | 


her Life , appoints the Earl of 1, 


7 { ” 4 'F Murray to be Regent, and his 

—_ { w 22A Election is Confirmed by this 
| 7 —_ J% AR, and it is Declared to Jaſt 
ig till the Kings age of ſeventeen, at 

- which time it 15 Declar'd; that 
[> 4 he ſhall enter to the exerciſe of 


the Government; I find amongſt 
the Un-printed As, ſubjoyn'd 
to this Parliament , a Reſigna- 
tion of the Crown made by 
her, which it ſeems was neceſ- 
|  dfary , ſhe being Soveraign du- 
ring her Life, as the King is during his Life, | 

Obſerv. She calls the Earl of Myrray Brother , though he was 
her natural brother, which was conceal:d ob honorem ; but Ineptly 
* and though the Earl of Mzrray is here call'd the Kings Coufine, yet 
, he ſhould have been call'd his Uncle: Nor are Uncles properly 
” Couſines 3 ButlI think this was becauſe all Earls whoare Counſellors 
2 are call 'd Coufines and Counſellors; but yet if he had been to have 
| been call'd a Counſeller, for this cauſe he ſhould have been call'd 
Couſin and Counſeller. I bavealfo ſeen a Commiſſion to one of 
the Kings Natural Sons in Exgland , wherein he was call-d our 

Couſin, | | 
It 1s obſervable, that ſometimes the As of this Parliament bear, 
E to be by Our Soveraign Lord, my Lord Regent and the three Eſtates, 
: as the 20, 21, and 29. which 1s not well expreſt, for the Eſtates 
þ 23 -: and 
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and Regent had no power to make Ads, and therefore the reſt 
bear better, Our Soveraign Lord, with the aduice and conſent of his 
deareſt Regent and three Eſtates. | | 

Note, The Parliaments ſaying #2y Lord Regent, ſeems very ill 
Grammar, for it ſhould have been the Lord Regent. 


Hoſe As Confirm, and relate to former Acts paſt in the Par. 
liament , holden by Queen Mary, Arguſt 24.1560. and yet 
we find no ſuch Parliament; but the true anſwer to this is, as ap- 
pears by Spotſwoods Hiſtory , that the Lords of the Congregation 
having- met in azo 1560. and having paſt thoſe Acts, aboliſhing 
the Popiſh Religion, many of the Members of that pretended Par- 
liatnent proteſted ; that this meeting was no Parliament , becauſe 
there was none there to re-preſent the Queen , nor the King of 
France her Huſband, whereupon Sir Fames Sandilands was ſent 
over to procure a Ratification of theſe As, which being deny'd, 
the ſame Ads are here Ratifed by the Earl of Murray , when he 
came to be Regent, as if they had been paſt in a lawful Parlia- 
ment. 


Or underſtanding of this A& , and the nature of Patronages, 
it is fit to know that the Right of Patronage is a power of 
Nomination granted to him who either was Maſter of the 
ground whereupon a Kirk was built, or who doted any thing to 
the Maintainance of it, or who did build a Church, to preſent one 
to ſerve the Cure thereat , in all which caſes he is accounted Pa-+ 
tron, and may preſent a perſon to be Miniſter, or to any other Be- 
nefice, and that only if he reſerve ſuch a power to himſelf in his 
Morrtification, for Hope 1n his Lefler PraQtiques, 1s of opinion that 
reſervation is neceſlary, and the reaſon is, becauſe jus patronatus 
e(t jeruitns libertati Eccleſie impoſita, and therefore is not to be al- 
low*d , except the ſame was adjefted at firſt to the Mortification, 
Molin. ad Reg. deinfirm, The firſt mention of Patronagesis by St. Pan- 
liz, about the Year 431. and J#ſtiniarT find mentions the Novel. 67. 
Patronages in Scotland are either Laick or Eccleſtaſtick , all Pa- 
tronages are accounted Ecclefiaſtick, which either belong to Eccles. 
ſiaſtick perſons, or which have flowed from the King (though by 


 Infeftment ) ſince the Reformation, 1n fo far as concerns theſe Be- 


' nefices, wherein the King ſucceeds in place of the Pope, who bee 


fore the Reformation , - was accounted univerſal Patron; Laick, 
Patronages are ſuch as have been Diſponed before the Reformati- 
on by His Majeſty, and theſe paſs by Infeftment, or have been found- 
ed by Laick perſons ſince , and theſe muſt be now obtained by a 
Signature from His Majeſty , even by ſuch as either contribute, 
dotem, fundum, edificationem. The words of the Conceſſion are, 
His Majeſty grants advocationem, donationem & jus patronatus Eccles 


- fie de, &c. 


It is expedient to know the differences betwixt the old Laick 
Patronages, and theſe which are Diſpon'd by the King fince the 
Reformation , becauſe by the A@ of Annexation, Fuly 1587. all 

irk- 


tas. 
S 
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Kirk-lands, are annexed to the Crown , and an EXCeptION 1s al- 
ways made of Lands which pertains to the Benefices of Laick Pa- 
tronages, which exception is only extended to Laick Patronages, 
which were lawfully eſtabliſhed before the Reformation 3 which 1s 
alſo conform to the Canon Law, by which the Pope may prejudge 
an Ecclefiaſtick Patronage, but cannot a. Laick, Bevg. de union, be- 
ref. F. 3. num ge | 

After one 1s preferd by the Patron , he hath only jus ad rem, 
but his Collation and inſtitution which 1s given him by the Church- 
man, to whom the Preſentation 1s directed, gives him jus zz re; but 
if the Benefice to which the Patron preſents be a Benefice without 
Cure, that is to ſay, having no care of Souls, as Proveſtries, Pre- 
bendries, &c. eocaſu, there needs no Collation or Inſtitution, De- 
cember 11, 1532. L. Lugtoun con. Edmifon. 

The Patron muſt preſent one within fix moneths after he comes 
to know the vacancy, elſe the Preſentation pro ea vice, belongs 
tothe Church jure devoluto; in which we agree with the Cuſtomes 
of Normandie, as in many other things, But AMolinens does more 
rationally conclude, ad Reg. de infir, reſig. num. 63. That the Bi- 
ſhop does confer jure proprio, after elapfing of theſe fix Moneths, 
becauſe all Churches of his Dioceſs ſurt in i/lius ordinatione; 1o 
that ſubſtraFo per lapſum hunc jure patronatus quod hnic juri 'dero- 


 gabat , redit ad ſnuam naturam quod probatur ex c.22, ec, 2, Extr. 


de ſuplend. negl. prelat, and yet when the Arch-biſhop preſents upon 
the Biſhops failzure, he does it only jure devoluto nam inter utrum- 
que eſt gradus jurisdiftionis que ab inferiori puta Epiſcopo poſt elapſuns 
tempus legitimum devolvitur ad ſuperiorem puta Archi-epiſcopurs ſed pa- 
tronus nullum facit juriſdiFionis gradum 5 but if the Preſbytrie re- 
fuſe toadmit a qualified Miniſter preſented by the Patron, then the 
Patron may retain the whole Fruits of the Benefice in his own 
hands, AG 115 Par. 12 Ja. 6, This retention is likewiſe allowed 
by the x AG Par, 21 Ja. 6, But whereas by the former A, the 
Preſentation jzre devoluto fell to the Preſbytries by the laſt Ac it 
falls to the Biſhop 3 but though by theſe Ads it be lawful to the 
Patron to retain the vacand Stipends, or Fruits of the Benefice in 
his own hand , yet it may be doubted, it he may apply them to 
his own ule , for theſe are not only different effe&s , but it ſeems 
that- this being contrary to the nature of things Sacred, and to the 
principles of the Canon Law , he cannot, for though by cap. in quz- 
buſdam 12 de pen. cap. 13 de elef?P, © Patrons had the Cuſtody 
of their own Churches when they vacked ; yet the Fruits of all 
vacant Churches were to be reſerved for the future 7ntranti, futu 
ro Clerico cap. 2, Extr. ne ſede vacant, and though at firſt 
Kings, and then all Patrons pretended to the intrometting with 
the Fruits of their Churches, eſpecially in Britain, as Malch, Weſt- 
210157, obſerves in the Year 1240. yet Alexander 1, by the cap. 14. 
Extr, de off. Ind, ord. appointed, that even Procurators ſhould be 
appointed for intrometting with theſe Fruits during the vacanc 

quod patroni laici curam tautummodo & defenſionem ſuarum Eccleſias 
rum haberent non etiam poteitatems ullam in rebus quas iis donarung 


Yy Vid, 
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21d. can, Noverunt 10, Yueſt 2, Notwithſtanding of which Canons 
Hoſtienſis , and others, except ſuch caſes, wherem by the founda- 
tion, or by a ſingular priviledge, or by preſcription the contrary 1s 
introduced , and Molizens aflerts, that all Laick Patrons may ap- 
point Adminiſtrators, and gather up the Rents, though they cannot 
fradusEccleſfarum vacantinm innſus ſuos convertereſed futuroClerico rea 
ſervare wel utiliter in Ecclc{zas impendere 5 and therefore it feems, 


that the Parliament having only allow'd Laick Patrons to retain 


theſe Stipends during the vacancy , they can only apply them to a 
P!ous uſe, but can in no caſe appropriat thein to themſelves 3 for 
as ſuch an appropriation would be ſacrilegious, ſo it would, be fuf- 
ficient for preſerving the Patrons Right, that he might beſtow 
them upon ſuch pious uſes as he pleaſed ; but ſince the 4& 52 Par. 
I Ch. 2, and the Act 23 of the third Scfhion of that Paritament, ap<- 
point all vacand Stipends to be imploy'd for Univerfities, and 
other pious uſes, and that there are ſeveral exceptions there made, 
and yer none 133 favours of Laick Patrons, I ſee not why the Rents 
of Laick Patronages fall nor likewiſe under the Collection of ya- 
cand Stipends, the Laick Patrons having been re-preſented 1n that 


\ Parliament, and ſo conſenting to this Act, eſpectally ſeing the ſaid 
_ AR 52 declares that the Benefices of vacand Kirks, {hould du- 


ring the vacancy be imploy'd upon pious uſes, and the Colſe- 
Rors of vacand Stipends, have alwiſe been in uſe ro Colle& 
theſe. 

Selden 1n his Treatiſe of Tithes,afſerts that the Right of Inveſtiture, 
was at firſt reſerv'd by Lay Patrons 1n the Foundations, and that 
the Gleib and Tithes were at every Vacation confer'd by-the Pa- 
trons to the new Incumbents, by ſome Simbole or Ceremony, not 
differing from our Seatines3 and it 1s probable that for ſome ages 
after Charles Martels Reign it was fo, becauſe Tithes were then 
Tranſmitted by Laical Inteadations; and I have ſeen ſeveral Rights 
of this nature'in the Chartularies of our Abbacies3 and though af. 
terwards this was condemn'd by many Councils, yet Kings relerv*d 
to themſelves the vacant Fruits of Biſhopricks, as being Founders 
and Patrons of theſe Benefices3 and with us this Clauſe, reſerving 
to the Patrons power to retain theſe Stipends during the vacancy, 
ſeems a veſtige of their old pretenſion3 but I ſhall examine all this 
very fully in my Treatiſe of Tithes. 

If the Biſhop refule to admit one preſented by the Patron, then 


. recourſe muſt be to the Arch-biſhop , and if he likewiſe give not 


redreſs, then the Council will give Letters of Horning to Charge 
the Ordinary to receive the perſon preſented ; and by that A& the 
Piſhop may refuſe to admit a perſon, who hath not reſerv'd to 
himſelf a ſufficient Maintenance 1n ſetting Back-tacks of his perſo- 
Nage to the Patron , which paCtion 1s accounted Simoniacal, and 
the Lords of Seflion declar'd only Judges competent thereto, 
though by the* Ch. 2 lib. 1. R. 24, patronages are declar'd to be- 
long to the Ecclefiaſtick Juriſdiction , and the ſaid pation is pro- 


bable by the parties Oath, albeit regalariter nemo teneiur jurare in 
ſuarnt 


CAN LETT... 
VS 
"#5. 


LE ET oh; x Dade DI 
Cor Go I ARS c 8% 
a= CI oF SO OIER Sv tte, 
et Len SEN Ss 


MA abt oh 7 ag ts = 
Ee EIELE 


YE ONES a Pon im i; ER ay, 4 
5 joy SLE ” b OSA I 

0 IIS EVO GEL ol tr CIA 8 
LS HE NSN PIR: r gg Aid eo . 


Cpl, 


AIR 


Ss oy CIOS 


[1 SE dt 
NES 


oe Ae th 
RAE 

DYE Is 
OT OLED 


$ 
IEL 


I: y 
$4 ; 2% 
& 


RESET FI Oh ar oi 


ed 


"$3 TRENT 4a SCE A 
be pots 2 OOPS He TE TEN 


NETS; 


- I wh 4+ 
$2: pak 
pol 


bo. x4. da Wert 
$4) . 0 4 ON TEy, 4b? 
h AAR SANE Ad dens in Epos ls 
Feb eye Ae FINE a re ES 3 
ORC AE A" 


> 
= 


Lg BE Rat 
"I SE 
YE AT! 
OS $ RI» 


y Vas 5. co {2-44 6 RT 
CRORE IETST - 
"ms 


Nets EY IH TIE %" oa 
CT A NON ITS DOE Bnet, 47 

DO 3 SS Gra IR 
Soy ABEL pk Ce M5 = T 


RE 5 lf. 
EEC AUSNt ET 
Eben ERS 


ES re IR dont 
WS SP Ae i en 
Lo True 


LJ <4 IVE Mas dy es Sr at 
fete RAS RS 


So 


i 232d 


PAT 
GL 
TEN 


- Se AE wv 

WOE 
Ko. o 
St < 


Be 


EDS es & Ya 


Dh 


» 3 


CE Ne ae one nA RECEIPT 


ne SS IONS. þ 


DT Ws [IX 
= ES $5 BR- 


F 
& 
x 


MLL 
bs: 
ith 
[> 25 

% 
« 


of King James the ſyxth; 


ſnam turpitudinem by the 1 4& Par. 21 Ja. 6. It is appointed that 
the Biſhop ſhall nor refuſe to admit any qualifid Miniſter , who 
hath been once admitted and receiv d a Miniſter; by which it is 
clcar that the Biſhop is not obligd to receive an ExpeRant, who 
is rot an actual Miniſter , and the reaton is, becauſe oz conſtat, 
if he be yet qualified , and the Biſhop cannot be obliged to En- 
tcr him, and conſequently is not oblig'd to accept his Preſenta- 
tion. 

By the Canon Law four Moneths were allow'd only to a Laick 
Patron, and fix to an Ecclefiaſtick ; this was our Law before this 
A, as is clear by the 2 cap. R. Maz.-lib, 1, and there was good 
reaſon it ſhould have been ſo, for the conſtitution concerning it, 
ce 2,Ext.de ſuplend, negl. prel. 1s written Epiſcops St. Andree in Scotia; 
and this is cited as our Law, by Le Roy de jure patron. c. 28, and 


in caſe of the Patrons negligence, a gradation was allow*d from - 


Inferiors to Superiors, till it ended in the Pope. 

By that Law likewiſe, a Laick Patron might vary im his preſcn- 
tations but an Eccleſtaſtick perſon could notz and if an Eccleſia- 
ſtick Patron preſented a perſon that was unworthy, he loſt the right 
of his Prefentation pro ea vice 3 but a Laick patron did not: and 
by our Law , if the Patron preſent one that is unfit, he may pre- 
ſent another, and a third, providing all his preſentations end with- 
in ſix Moneths , for the preſenting one within fix Moneths inter- 
ruptsnot ſo, as that he may thereafter preſent another within other 
ſix Moneths, as ſome think, except his not admitting be occafion- 
ed by the Biſhop , who cannot ſeek a jus devolutum , by his own 
fault, by the 7 A& Par. x Ja. 6. the gradations then 
allowd , were from the Ordinary to the Super-intendant, 
and Provincial-aflembly, and from them to the General-afſembly. 
Where there are more Patrons , they have right to preſent per 27- 
ces, and he who hath been in pofleſſion of preſenting trina wice, 
that is to ſay, the three laſt times ſucceſfivly, without interruption, 
hath the only right of preſentation 7 poſſeſſorio , in a Competition 
with the other Patrons pro ea vice, without prejudice to the 
reſt to declare their Right for the future, as accords 3 and by ſome 
It is alleadged , that Preſentations trima vice ex decefſu incumbens 
tis , excludes all other Rights etzam 7r petitorio , but this is not our 
Law. Lg 

Dotor Forbes in his Treaty of Simony, exclaims extreamly a- 
gainſt this At of Parliament, for allowing the Incumbent to 
ſet Tacks , referving to himſelf a ſufficient Maintainance, and he 
urges violently , that this A allows rather Simony , than ac- 
cules It. 


T may be argu'd that this A& debars not ſuch of the Royal Line 
as have right to ſucceed to the Crown, for this relates only to 

a Coronation, and the Coronation it ſelf is not neceſſary , Corona- 
tio enim magis e$t ad oftentationem quam ad neceſſitatent, nec ideo Rex 


e5t quia Coronatur, ſed Coronatur quia Rex eſt Oldrad. Conſil. go, nun. 
- 


Yy 2 | 


ACT 


_ 


i956 * Obſervations upon the firſt Parliament * 


7. Balbus.lib. de Coronat, pag. 45. Nor do we read that any Kings 
were Crowned, except Joaſh, in Scripturezand Clovis King of France 
was the firſt that was Crowned ; nor areany Kings of Spain Crown- 
ed to this day, neither is a Coronation Oath requifite, Siſenandus 
being the firſt who in the 4 Tolletaz Council gave ſuch an Oath a- 
monegſt the Chriſtians, as Trajar was the firſt among the Heathen 
Emperors ; Gregory was the firſt of our Kings, who anno 679. gave 


the firſt Coronation Oath, having embraced the Chriſtian Faith, in 


which he was very zealous, ſwore topreſerve it; but this Oath was 


_ + Not made to the people, for they were not preſent, but to GOD 3 


nor could he, as Blackwood obſerves, Apol. pre Regib, c. 26. bind 
his Succeſſors, quia par in parem non habet Imperium, nor could he 
bind himſelf for them to the people, quia Cliens jurat Domino non 
Dominus Clienti, tit , de forma fidelitatis, lib, 2. Feud. |ikeas it may 
be ſaid that this A& being made in the King's Minority, and betng 
prejudicial to the right of Blood in his Succefſors, it falls under 
his Revocation, made Par, 11. cap, 3t. whereby he expreſly re, 
vocks every thing which might hurt the priviledge of the Crown, 
which this A# 8 would do, if Kings were thereby debarr'd from 
Succeſſion, for differing in Religion trom their SubjeAs : This is 
contrary to the Confelhion of Faith, which tyes us to obedience to 
our King, though an Heretick and ſince private SubjeRs are not 
debarr'd upon this account from their property, the King ought 


not to be debarr'd from the exerciſe of his Government , which is ' 


his'Property, and that Kings cannot be debarr'd by aStatute, isclear 
by all the Doctors, 72: Car. qui jura diitind. $ Kcurs. in l.XPrinceps 
ie de Legibus, I. 4, denatal. reitit, l, Jura Sanguinis, ff. dd Reg. Fur. 
ſed naturalia in$tit, de Fure Natural forma Furamenti quod preſftant 
Reges in Coronatione per Gloſs, 1. in cap. fin. de Eccleſ. edif. et quod 
Jurat, ſe Regni ſui jura illibata conſervaturum, vid. Ant Corſet. de poteſ#; 
Reg. pars 3. num. 62. Some are alſo of opinion,butinjuſtly, that Co- 
ronation is to a King the ſame thing that Inveſtiture 1s to a Subject, 
and therefore as Heirs may continue the poſſeſſion of their Prede- 
ceſſors before the Infeftment, but cannot ſell, excamb, or do any 
other deads of property till he be Infeft, fo though a King before 
he be Crowned may do -theſe things that are neceſſary for pre- 
ſent adminiſtration, yet he cannot hold Parliaments, diſpone upon 
annexed Property, and do any other deeds which require the ex- 
erciſe of the Royal Power , till he be aAually Crowned : And 
whereas this A& ordains that all future Kings ſhall take this Oath 
at their Coronation and the recept of their Princely Power, which 
implyes that they ſhould take this Oath before they can admini. 
ſtrat : It ſeems that this implyes a contradiction , for they muſt ad- 
miniſtrat in appointing the Coronation, ana ordering all things 
thereto relating; and our King didgovern long ere he was Crown- 
ed; but theſe words are exegetick only of the Coronation, and by 

them is meant the recept of his Authority in the Coronation. This 

Ac is Ratified by the 99 AG, 7 Par. Ja. 6. vid, AG 2, Par. 3. 
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v2 of King James the ſxth, © 


T is fit to know , that whatſoever of the thirds: was not 
afſign'd to Miniſters , did appertain to the King; and it was 
called Srperplns, whereof here was yearly a Book made, which al- 
tered, and was more or leſs, according to the Afſignation to the 
Miniſters, and according to the Swperplus-Books, the Kings Colle- 
&or did charge for the Szperplus for the King's uſe, and with it alſo 
the omitted Benefices , which the Prelats and Beneficed perſons o- 
mitted in the up-giving of their Rentals, #hd alſo for common 
Kirk , and Friers Lands, which alſo with the thirds were appoint- 
cd for theſes aforeſaid. Tons 
The Rent of the thirds for the King's uſe,is altogether extinguiſh- 
ed, partly by reſtitution of Biſhops, who have right to their own 
thirds, and partly by erection of Abbaciesand Priories, in which the 
thirds are diſcharg'd in favours of the Lords of EreQtion, they plant- 
ing the Kirks. Likewiſe in Parliament, 1617. and 1621, Andinour 
late Parliaments there was Commiſſion granted by the Parliament tor 
planting of Kirks, which-has made the old Book of the Afignations 
of Miniſters Stipends,and yearly Plat thereof,to be out ofuſe. Many 
oftheſe Booksof Aſſumption are ſtill preſery'd, and they are very 
uſeful for clearing what rhe old Rentals of Benefices were, fo that 
itemay be known whether Benefices beſet with dit 


Rental. 


Or the better underſtanding this AR, it 1s fitto khow, that aPro- 


| voſt: with us,is that which prepoſitus is in the Canon Law, fre- 
poſitura eſt dignitas, quando eſt Collegiata alias non Fed, de ſer. Confil, ' 


80. Aliaergo eft Jur. Can, prepoſutura Collegiata, alia non Collegiata. , 
But with us , where there was a Colledge Kirk, it was govern'd: by 
a Provoſt, and Prebends; and generally it was inſtitute for Divine 
Service 3 but there are Colledges inſtitute for inſtruQting of Youth, 
as the old Colledge of St. A-drews, which is governed by a Pro- 


A Provoſt is in our Law no Prelat , and therefore Tacks ſet by 
him are null, without conſent of the Patron, 12 July 1616. Hope 
tit, Kirk ; but e contra, the Patron may gift Prebendaries without 
conſent of the Provoſt, or Prebends, except it be otherwayes pro- 
vided by the Foundation. . | 


nution of the, 


1797 
ACT 


IOs | 


The Collegiat Kirks, Provoſtries, Prebendaries, having been 


founded by Noblemen, for their own eaſe and advantage, they re- 
tain till a greater power over them than over any other Benefices, 
and therefore by this Act the Patrons of theſe may provide themto 
Burſersor others, notwithſtanding of the Foundation, which is ra- 
tified by the 1.58 A@. Par. 12 Ja. 6. and bythe 54 48, Sej.1i Par. 
1 Ch. 2 vid, obſerv; on that AF, . 


Fe rotor is now puniſh'd only by the Kirk Seffion, and this 
_ Act is not exaQtly obſerved, for the offenders now only pay an 
Arbitrary Fine, and ſtand upon w_ Stool of Repentance, 

| Z MIN This 
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Obſervations upon the firſt Parliament 


His A& and the next are explained in my Criminal Treatiſe, 
Tit. Inceit, | 


i fe melting down of any Money already Coined within the 
Kingdom, under the pains here expreſt, is puniſh'd with us, 
becauſe our Coyn, being as fine as our Plate,it would be thus melt- 
ed down,and fo the Stock of the Money would be impoveriſhed; and 
as the 66 AG, Par. 8:Fa. 3. obſerves, it would waſte and minith by 
tranſlation in the fire; but the Queſtion being agitated, whether 
forreign Coyn may be melted for Bullion it was urg'd, that by 
this At no Gold nor Money already Coyn'd withinthis Realm was 
to be melted 3 for by the ſaid 66 A&, no Gold nor Money that 
bears Form, and is Printed , ſhould be melted: but to reconcile 
theſe, the anſwer 1s, that if Money be once allow'd to be current 
here by dire& allowance, as by Proclamation , it is not thereafter 
tobe melted down and ſoit was decided in the Lord Hattons cafe, 


Feb. 1683. 


Hough the Lords of Seffion are not Judges competent to re- 
duce Sentences paſt in Parliament, as the more Soveraign Ju- 
dicature, yet they are Judges competent to reduce Rights confirm- 
ed in Parliaments, whereby the Confirmation falls in conſ.quence, 
quia confirmatio nihil novi jurts tribuit, vid, 25 March, 1631. Biſhop 


of Dunkel contra the Lord Balmerinoch, 


 ThisA® againſt forbidden Weapons is explained by me in my 
Criminal Treatiſe, 7it. 32. 4 


| y 14. the Criminal Treatiſes tt. Falſhood. 


His A& was to-ſupply the hullities which could have been 
objected againſt ſuch Rights by the Court of Rome, who 
pretended to the only right of beſtowing Church-benefices, ſo that 
our-ſeparation from the Church of Rowe was firſt authorized by 
the Parliament in the year, 1560. | 


Id. Crim. 1it. Theft : But it is now fit to obſerve, that when 
_ anyeman cryes for help againſt Thieves, all who are deſited 
are obliged to concur with the Owners of the Goods, under the 
pain to be holden partakers of the Theft, which Huy and Cry with 
us was called © niritatio by the Romans,by the Greeks «ora; oFuy, wid 
L. 1. & 2,Cod. de his quilat. &1. Is ffo de ſerv, fugitiv. 
Aj by our Law PaGQions for Gifts, or Rights to accreſce ' 

to private men, though not aqually as yet fallen to them, are 
valid 3 and thus it has been found, that a man may renounce or ſell 
bereditatem futuram; yetby this Att a gift of Eſcheat, when a Party 


ſhall be denounced, is declared not to be valid, becauſe this may oc. 
_  calion 


of King James the rth, 
caſion the perſon whoſe Eſcheat” is fo gifted, to be denounced 
wiis &- modis,and this proceeds upon'the ſame-reaſon that the Civil 
Law diſcharges ſuch deeds , que prebent votum captande mortis alieng, 
and by the Canon Law a Benefice cannot be promiſed or beſtowed 
when the ſame ſhall happen to vaik, zec confirmatur ſequenti vacatio. 
ze col.atio , C. propoſuit, de con. preb, Ca. 2. de preb. in 6. & argumento 
kujus legis, it ſeems that the ſuryivances of Offices ſhould be null 
by the ſame parity of reafon,. for theſe preclude the King from his 
free Gilt, and are the occaſion of ſnares:. Likeas, fuch Gifts by our 
Law and Style ſhould expreſs rodzmr vacandi, which cannot be done 
where there is no vacation; and though we have no expreſs Statute, 
yer-by our Praftice, which obſerves Styles as Statutes, if a Gift ex- 
preſs not modum vacandi, it will benull; ſo a Gift of: Eſcheat not 
mentioning the Horning whereupon it proceeded, was not ſuſtain. 
ed, though a Horning year and day before the date of the Gift was 
Libell'd on in the Declarator, and though the Gift was paſt the 
King's own Hand at Court, where Hornings could not be gots 20 
November 1628. Welſjton contra Stuart, For if this had been fuſtain'd 
no Horning had ever been expreſt thereafter, but the Donatar had 
ſtill choot'd out one of the meaneſt Debts, ſirice he js bound topay 
the Debr in the Horning by his Gift. | | | 
Hough this A& requires that: Seafins Within Burgh ſhould 
| [ be ſubſcrived bythe Clerk, and given by. the Bailie of the 
Burgh, yet the Lodsſuſtain'd a Seafine of Lands within Burgh gt- 
ven by the Sheritt and Sheritt-Clerk, where there were no Magi- 
ſtrats or Town.Clerk in Office at the time that the Seafine was gi- 
ven, 21 July, 1666. Thomſon contra Mackitrick, This is one of the 
inſtances that, meceſſitas non habet legem, vid. 11 AG, 3 Par, Ch. 2. 


| | His AC was but temporary, and ſo is uſeleſs now, © 


"FRY AQ is Ratified by the 15 A@&, 2 Par, Ch, 2. and the rea- 
| ſon why Maltmen are diſcharg'd to have a Deacon, is, bes 
cauſe at their meetings they might eaſily conſpire to ſet a price upon 
the Victual, and uponthe Ale and Beer at their pleaſure, and force 
the Gentlemen to ſell at any rates. | 


þ may ſeem ſtrange that this At made by Q. Mary ſhould be in- 
ſert here, but that Parliament holden upon the 19 day of April, 
1567. ts not at all Printed, and therefore it has been thought fit to 
inſert this AQ in favours of the reform'd Religion amongſt her Sons 
Ads, and to let it continue in her name, becauſeit might clear that 
her Majeſty had conſented thereto in her own Reign, © © | 

This Ad bears an acknowledgment of the Queens, deriving her 
Authority Royal from God, which has been infert by our Reformers, 
to ſhow their abhorrency of their opinion, who think that our Mos 
rarchs derive their power from the people. © : 


Here is no ſach Parliament as that here mention'd to be held 
upon the 29 of December, 1567, and therefore the 33 AR 
1s here renewsd, but it was needleſs to have made a ſpecial AR for 
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Obſervations upon the ſecond Parliament 
allowing this, to.be Printed 3 for bath theſe Ads 32: and 33 might 
and ſhould have been one, vid. obſ; on this AQ 1n my Crim. Tit. 
Treaſon, | | 


King Jamss the foxtb, Parliament 2. 

\ Y this AR it is clear that Commiſhons for Regents of the . 
| Kingdom were then ſubſcrived, whereas they are now ſu- 

crived 3 and were then paſt under the Privy Seal 7 as 

all Factories, Aſſignations, or other private Rights grant- 


—I 


ed by the King areas yet ) but now all ſuch publick Truſts are paſt | 


under the Great Seal. | 2 20 
Note, What was then a Regent is now a Commiſhoner, which 
word is but late, and the Regent was then called Protefor: The _ 
firſt Commiſſioner mention'd in our Laws is the Earl of Mortroſe, 
for the Parliament x604. but that Inſcription ſpeaks nothing of a 
Commiſſion under the Great Seal], as all ſubſequent Inſcriptions do 
from the year 1607. and downwards. | 
Many: As in this and the enſuing Parliament bear, With advice 
of the Regent, three Eſtates , and hail Body of the Parliament , which 
words, the hail Parl:qment, ſeems ſaperfluous, for the King and the 
- three Eſtates are the hail Parliament, But this was probably in- 
ſerted either to ſhow the unanimity of the Parliament, or to include 
the Officers of State, becauſe they are not comprehended under any 
of the three Eſtates, and this may-be adduc'd to redargue their 0- 
pinion, who think that the Officers of State did not fit in Parlia- 
ment till the Parliament 1633. nor do. they yet fit as ſuch in the 
Parliament of Exgland.* For-I find them marked in the Sede- : 
runts very anciently, but differently, for though now they are | 
called, and are alſo marked down in the Sederunts after the Lord Ba -* 
7025, and are therefore called Lords, yet ſometimes the Sederunt 
. adds, afterthe Burghs, Together with the Officers of State ; and the Se- 
: derunt of the Par, 15 bear, That the Kings Maſty, and Officers of 
Statc declare the Parliament to run,” and ordainthe Articles to meet. 


- V% 


T7 is fit to know that all Alienations and Diſpolitions made by 
. perſons who were thereafter forfeited for Crimes of Treaſon,are 
null, if they be made poſt commiſſum crimen , though they. be made 
before Sentence or Declarator, and that though it may be pretend- 
<d that in ſome latent Crimes of Treaſon, ſuch as where Treaſon is 
inferrd for* concealing and not revealing Treaſon, the Subje&s 
could not know the Committers. guilt, and fo might bargain with 
them, or. take rights from them 5 but yet ſuch Heretable Rights 
are declar'd. null. becauſe. the. King having Feued out his. Lands, 
he is not obliged to acknowledge any ſingular Succefſors, except 
- their Rights were confirm'd, &- ſbi imputert, who did not contirm. 
- This A@ ts ratifie+by the 65 4@, 5 Par. Ja. 6. and all former 
| pratiques contrary thereto are reſcinded, which clauſe in'thatRa- 
tification was neceſſary , becauſe as Sizclatr obſerves in his old 
- Md 1 | Prattiques 
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of King Pames the ſaxth: 
Pra&tiques there had been ſeveral Deciſions paſt in fayours of the 
Earl of Mortouns Creditors, ſuſtaining Rights made by the Earl of 
Mortoun, who was after 20 years latent guilt convie for concealing 
the deſign of murthering the Earl of Lennox Queen Maries Hul- 
band. As theſe Ads ſtrike againſt Heretable Rights made by for- 
feited perſons, ſo by the 202 AG, 14 Par. Ja.6. all Bonds, Obliga- 
tions, Factories, Penſions and Afſignations granted by forfeited 
| perſons, are declared nul), - except theſe Rights be confirmed by the 


King, or authorized by a Decreet of the Judge before the citing of 


the perſons forfeited; from which AQ it may be inferr'd , Arg. le- 
gis, that ſuch Rights granted pos# commiſſum crimen , but before ci- 
tation are valid, though not confirmed by a Decreet, if they we re 
orinted for rrue debts prior to the committing of the Crime, ſince 
this A& runs only againſt fraudulent Diſpoſitions; as alſo, for the 
fame reaſon it may be urg'd, 'that where ſuch perſonal Rights are 
granted meerly to defraud the Fisk, they would benull, though con- 
firmed as faid 1s3 for elſe a man being to commit the Crime of Trea- 
ſon, might purpoſely diſpone his Moveables to prejudge the 
Fisk. | 
Nota, That fuch Moveable Rights Confirmed as ſaid is, will 
only be a ground for diligence againſt the forefaulted perfons 
Movcables , even as if the ſaids Moveables had fallen to the King 
by ſingle Eſcheat , . but they will not be a ground of dilipence 
againſt a forefaultcd perſons real Eſtate, py 
Nota , That as Gifts of forefaulted Lands can only be paſt yn- 
der the great Seal , fo the forefaulted perſons Moveables ſhould be: 
regularly Gifted under the Privy Seal, being /as to the King, the 
ſame way of Tranſmiſſion , that an Aſtignation is to a privat party, 
but in the Earl of Argil's caſe, it was tound that the Moveables of 
the foretaulted perſon might be likewiſe tranſmitted under the Great 
Seals, | | 


» 


"Hough by this A& the. Superiors forefaulture does not pre-. ACT 


judge the Vaſlals who are innocent , yet this A is expreſs» 
ly abrogated by the 201-A& 14 Par. Fa. 6, and by our Law the' 
_ Vaſſals Rights are null, except they be Confirmed, or unleſs he has 
originally confented to them or unleſs theFeus be ſet in the Terms 
of the AF 71 Par. 14 Ja. 2. I 
_ - Fromgthis Act it may beurg*d, that ſince by a ſpecial Law, Vaſlals 
of perſons forefaulted in this Parliament, are ſecured, notwithſtan« 
ding of the forefaulting of their Supertors3 yet therefore regulariter 
- the Sub-vaſſals Right Pls to the King by the forefaulture of his Su- 
perior, or hisown forefaulture, and that not as Caduciary for then it 
would only fall to himwith the burden of all Rights granted by the 
Vaſlal: Burt itfalls tothe King qua ſxperior,ſo that he is not obliged to 
Goenpiakeen. any Rights , except they be Confirmed by himſclf 3 
_ was debated in the: caſe of General Dalzel contra Lady Cald- 
Waits h 
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ACTS 
4T, 425 
430 


ACTS 
44, 453 
and 46, 


Obſervations upon the ſecond Parliament 


Nota,The faid 201 A& 14Par.Ja.6.appoints this AQ tobedeletout of 


the Records of Parliament; and this has been defign*d oft-times to pre- 
vent our taking abrogated. Ads, for Ads 1n force, but yet they are 
ſtill Printed 3 and ſomethink this neceſſary, becauſe men argue oft 
from abrogated Acts,as from this Act in the ſaid caſe ofthe Lady Cald- 
wal, | 


LL Monks with us were called Friers from the French word, 

Frere, which ſignifies a Brother. TheReligious Women were 
called, Narnes, from the Latin word, Nowra, which ſignifies a ſa- 
cred Virgin. 


He Lands holding of Friers or Nuns, are by this A& de- 

clared to hold of the King , and all the Lands of Monks and 

Nuns are by the 29 A@ Par. 11 Ja. 6. annexed to the Crown, 

quoad their Temporality , and though thereafter many of theſe Be- 

nefices were erected in favours of Laick perſons 3 Yet by the 

14 AG Par. x Ch. 1. The Superiority of all Lands belonging 
to Abbacies, Priortes, and other Benefices belong to the King, 


His A& is Explaind in the A& 36. and is drawn back to all 

Rights made even prior to this At , by the 65 A& 5 Par, 

Ja.6. which is a ſingular Inſtance of drawipg back Ads prior tothe 
datcs, I 


Heſe Ads are Explain'd in the Obſervations upon the third 
Parliament of Queen eHayy, 


- 


COCO AO —_— 


King Jaws the ſixth, Parl .3. 


Heſe Ads of this Parliament are Explain'd in my Criminal 
Treatiſe, tit, Hereſie. | 

Nota , That by the A& 45, Arch-biſhops, &c. were to 

be puniſhed, being found negligent by the General Af- 


ſembly of the Kirk, the Biſhops before the Year 1606. being but 
Titular -Biſhops, and ſubje&t to the General Aſſembly , and were 
to be deprived by them , as is clear alſo by the'46 ARt f this Par- 
liament. 


By the 46 AR itis alſo obſervable that all the Church-men were | 


then only to give their Oath, for acknowledging and recognoſcing 
His Majeſty and His Authority 3 the Oath of Supremacy having 
come in only by the x A Par. 18 Ja. 6, By this A& alſo , non- 


reſidence is declared unlawful , and is yet a cauſe of Deprivation, 


except it bediſpenſed with, the habilis modus whereof'is by a Letter 
from the King, | 


By 


of King James the þxth. 


BY the 72 AFG Par.g Q. Mary, the Miniſter was to have the Parſonor 


Vicars Manſe,or ſo much thereof as ſhould be ſufficient for himz;and 4A C T 


no Kirk mans Manſeor Gleib could be feu'd, yet an Heretor to whom 
a Vicars Gleib was feu'd a year before that Act, wasallow'd repetition, 
Feb.12.1635- ; 

Neta. This Deciſionis otherwiſe related by miſtake in the obſerv. on 
the ſaid AC. 

' The Manſe comes from the Latin Word , Mazere, vid. Seldens 
Hiſtory of Tithes, pag. 52. By it we underſtand the Miniſters 
Dwelling-houſe, and if the Parſon or Vicar had a Dwelling-houſe 
or Manſe, it belonged to the Miniſter, but if there was none of 
theſe, no other Houſe could be delign'd, though it ſtood within 
the precinds of an Abbacy , . February 11 1631. Miniſter of Inner- 
keithing contra John Keir, If there be no ſuch Parſon or Vi- 
cars Manſe , the Heretors muſt build one by the 32x AR of 
Parliament 1644. but thereafter by the 21 A& 3 Sef. Par. 
1 Ch. 2. The value is declar'd to be from 500 merks to 1000 
pounds, ſo that the Miniſter may build a Manſe to himſelf, and he 
or hisExecutors will get repetition of what he beſtows in building,not 
exceeding 1000 pounds; but if the Miniſter build only to the va- 
lue of 500 merks , he will not have action againſt the Parochion- 

. ers for more , though not exceeding 1000 pounds, upon pretence 
that he might have built to that value, Jaruary 8. 1679. Charters 
contra the Parochioners of Carry: Where it was alfo found, that 
the Reparation or Building of the Manſe, affects not fingular Suce 
ceſſors, and is not debitum fundi, 

By that A& likewiſe it was found, that fince Manſes are ordain- 
ed to be built by the Heretors, that therefore Liferenters are not 
lyable, which Deciſion may be very dangerous to Miniſters, ſince 
it may oftimes diſappoint, or at leaſt for many Years ſuſpend their 
Relief; as for Inſtance , if a Father ſhould denude himſelf of his 
Eſtate, in favours of his Son an Infant, reſerving only his own 
Liferent, ' and it may be doubted whether ſuch Liferenters per res 
ſervationem , may not be lookt upon as Heretors in this , as they 
are in ſome other caſes 3 and yet though Liferenters were not bound 
to build Manſes, yet they were found lyable to repair them, theſe 
being but winores impenſe , which required to be preſently done 
but neither Heretors nor Liferenters will be oblig'd to pay whar is 
to be beſtow'd upon Building or Repairing, nor to ſtent them- 
ſelves for that effe&, if they have materials of their own. It has 
been alſo found thar Manſes are to be built and repaired where 
they were burnt or waſted caſ# fortuito., 

A Gleib is that portion of Land that is to belong to the Mini- 
ſter, Glebaterre, or alittle piece Land, and is by this A& to com- 
prehend four Aikers of arable Land, or 16 ſoums Graſs, where there 
Isno arable Land , A@ 7. Par. 18 Ja. 6. Theſe four Aikers are to 
be defign*d out of Lands formerly belonging to the Parſon or Vi- 
car 3 and ifthere be none ſuch, they are to be deſign'd out of 
Abbots, Prioreſſes, Biſhop, Friers, or any other Kirk-land lying 
within the Bounds of the Paroch, A& 16x Par. 13 Ja, 6, which 
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ACT 
49+ 


Obſervations upon the third Parliament 


order is exatly to be obſerved in the way ſet down by this AR, 
as Dary obſerves, July 13 15436. Halzbarton contra Paterſon ; yet 
I find that Biſhops Lands were defign'd beforeAbbots Lands,becauſe 
that Biſhops have greater intereſt in the Curez and albeit it may 
{cem that the deſigning the moſt eweſt or neareſt Lands to the 
Manſe for a Gleib. be in favours of the Miniſter , and for his 
eaſe 3 yet the Lordsfound a Deſignation null at the 1n- 
ſtance of the Heretor, whoſe Lands were defigned , becauſe 
there were other Lands nearer to the Manſe, for elſe any Heretors | 
Lands within the Paroch. might be defigned for a Manſe out 
ot prejudice. 

By the 116 A@& 12 Par. Ja. 6, Itisordained, that Miniſters who 
are provided to Churchs , where there was no Parſon or Vicar for- 
merly , ſuch as Cathedral Kirks , or Abbacies, ſhall have, a fuffci- 
ent Manſe within the precin of the Cathedral or Abbay , except 
the Reretors of the precinct provide them to as good a Manſc, and 
as commodious. 

Thete Deſignations are to be expede according to this AR, by 
the Arch-bi:hop, Biſhop, Super-intendent , or Commiſſioner who 
{hall give their Teſtimonial , how he and two of the Parochioners 
have defign'd ſuch four Aikers , preſently poſleſt by fuch a man 3 
upon which Defignation. , with a Supplication from the Minilter, 
the Lords of Scflion are ordain:d to grant Letters of Horning upon 
ten days, which is renew'd by the 21 Af 3 Sf. x Par. Ch, 2. By 


Which it is alſo appointed , that ſuch Defignations of Manſes ſhall 


be by ſuch Miniſters as the Biſhop ſhall appoint, and two or three 
of the diſcreeteſt Heretors. 


Y this A& beneficd perſons being year and day at the Horn' 
B loſe their Benefices, which fall under their Liferent-Eſcheat 
but it may be doubted, . whether theſe Benefices ſhould fall to the 
Patrons of the Benefices, as other Lands fall to Superiors, to com- 
penſe their want of a Vaſial, eſpecialy ſeing where Kirks vaik 
through the Ordinars not accepting of a preſentation , the vacand 
Stipends are declar'd to remain with the Patron 3 or whether theſe 
Benefices ought to belong to Univerſities, and ſuch as have Right 
to vacand Stipends > Or whether they ought to belong to His Ma- 
jeſty , and to be Tranſmiſſable immediatly by Gifts in Exchequer, 
as other Liferenters are & And this laſt is moſt conform to our 
Law. y 


TJ Hough it appears by this and other As , and by our pro- 
grefles of Writs, that the Pope uſ:d to Confirm Rights made 
of Church Lands; yet that was never neceſſary by any poſitive 


Law with us, and Feus even of Kirk-lands, prior to the Reforma- 
tion, were and are valid, without any ſuch Confirmation 3 but be- 


cauſe about the time of the Reformation , which was the 8. of 


March 1558. Benefic'd perſons diddilapidat their Benefices; Sow 
| | | ore 


of King James the ſrah. - iv 
fore by the 7 A& Pare 9,1584. It was declar'd that all Feus not 
Confirmed by the King'or Pope before that time were null. 


'T this time there were two oppoſit Parliaments ſitting, one for 4 - T 

the King at Striviling or Stirling by the Earl of I ennox; as Re- 2 

ent, and another for the Queen at Edinburgh, and therefore this AF * 
ratifies all that was done by tae Parliament for the King, and annuls 
all that was done by the, other, vide Melvils Memoirs pag, 113. vid, 


cbſerv. on 100 AF 7 Par, Ja. 6, 


Y this AF Excommunicat perſons ſhould beDenunc'd Rebels at 4 C' T 

the Inſtance of the Kings Advocat, or Procurators for the 53, 
Kirk ; but now the Kings Advocat is Procurator for the Kirk, af- 
ter this Denurciation their Liferent-Eſcheat falls to the King, and 
all fimulat Gifts of them are null, A& 197 Par. 14 J4,6. and the 
Excommunicat perſons and their Tennents are lyable for the Rents 
7 ſolidum, but the payment of the one frees the otherz Nor will 
the Defence of fruGus percepti && conſumpti , for the maintaining of 
their lives , defend the excommunicat perſon, as to bygones, the 
reaſon whereof is,not becaule if this could defend quoad bygones, it 
ſhould defend quoad the future,and fo the AR of Parliament wou!d 
be evacuat, as is alleadg'd in Daury , Fane 26, 1629, But the true 
reaſon is becauſe the excommunicat perſon cannot be bor fide poſſe ſor, 
ſince he is ſo frequently cited. 


BY this A& the Arch-Biſhop or Biſhop may appoint perſons for 4 C T. 
Taxing the Parochioners, for repairing of Churches , if the 54+ 

Parochioners Ele&ed to Tax, refuſe, upon which A rhe Lords are 

ordain'd to grant Letters of Horning, which is extended to the Re- 

pairing of Kirk-yard-dykes, by the 232 A@ 15 Par. Ja, 6. But it + 


' + may ſeem reaſonable that the Patron ſhould repair the Church, ſince 


the care of the Edifice belongs to him, & ejus eit incommodum cujus 
eff commodum , yer our Law burdens not the Patron, But the 
Parochioners. becauſe they get the advantage 1n it of the Word 
ard Sacraments; for which reaſon alſo the Canon Law burdened 
them in the laſt place, 1f there were not a fund for.that effect, 
or if fruus refidui ex beneficio, were not ſufficient , vid. Paul. de 
citad, dejur, patr. art. 5. But for this reaſon, all who are Parochion- 
ers ſhould be lyable to repair ; and yet the Heretors are only lyable, 
and it would ſeem that theſe Heretors ſhould be firſt lyable, who 
have bought in their own Teinds, fince they have moſt advantage 
by the . Benefice , the Rents of which Benefice were by the Canon 

Law burdenedwith theſe reparations, Wl 
By this AQ alſo, it any intromet with the Stones or Timber ofa 
demoliſh'd Church, the Biſhops Decreet is —— to a Decreet 

of the Lords of Seffion, but this is in Deſaetude, 

By this A allo the parſons of the paroch ſhould furniſh Bread 
and Wine to the Communion, how oft the ſame ſhall be admini- 
ſtrated, and it ſeems that by the word, Parſon , ſhould be mean'd 
either ReFor Eccleſie, for he is called the Parſon, or all the perſons 
who are Parochioners, and which ſeems reaſonable, becaule they 
BbBb Para 
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. Obſervations upon the fourth Parliament 
partake of the Sacraments; and yet Heretors are only lyable, 2. It 
is clcar from theſe word, T hat what is due for Communion Elements 
ſhould only be due when the Communion 15 given, but yet Heretors are | 
Iyable yearly, though the Communion be not given, but it (hould 
bethen given to the poor in that caſe, and nor to the Miniſter. 


King James the fpxth, Parliament 4, 


Rom the Narrative of this A& it is obſervable that the Refor.' 
marion from Popery tirſt authorized in Parliament in Augu(F 
1560, which obſervation may conduce to clear many things, 
both in relation to dates and others which depend upon the 

Reformation. 

By the Canon Law there could be no Divorce upon Separation, 
becauſe Marriage is a Sacrament, and ſo could not be diffolyed but 
by death ; bur all Proteſtznts allow a Divorce in cafe of wilful dj- 
verſion, and therefore by this A& if perſons abſent themſelves, and 
will not cohabite for four years, they may be cited to adhere, and 
if Divorce follow, the Wite loſes her Tocher, & donationes propter 


' wptias, and if the Husband be the perſon who diverts the Wifp, will 


by the ſame parity ofreaſon get her ConjunG-tee, and every thing 
elſe to which ſhe could have had right 1f her Husband had died, 2x 
March, 1637, Lady Manderſtoun contra Rentonn;, and by our Law 
the party injured has liberty to marry after ſuch I1vorces. The 
Canon Law requires ten years diverſion, though this AR re- 
quires only four years, c. 0, extra, qui filii, vid. Ritors, de differ, 
Jur, Civ. & Canon, I. 2, c. 14+ but even in that caſe they grant no 
Divorcement, but only ſeparationem quoad thorum &* menjam : As 
to the four years preſcrived by this Act, it may be doubted whe- 
ther they ſhould run from the date of the citation only, or from 
the time of the withdrawing or delertion, and it would appear that 
ſince the Actof Parliament layes, That if they remain in their malici- 
ous obſtinacy for the'ſpace of four zears;, ther@ore the four years ſhould 
run only from the date of the refuſal, either by citation, or at leaſt 
by being required ; and yet the Commiſſars ordinarly make them 
run from the date of the withdrawing and deſertion ſimply,though 
neither cited nor required 3 and though it would ſeem by this A& 
that four years ſhould interveen before the Decreet of Adherence,yet 
the Commullars will grant a Decreet of Adherence upon a years de- 
ſertion, or leſs, if it can be proven to be malicious, or defign'd, for 
they think it is enough that four years run before the Decreet of | 
Divorce. 
Since the AR of Parliament requires malicious defertion to pre- . 
ceed the Divorce, it may be doubted whether Citations at the Peer 
and Shore of Leith to thoſe that are out of the Countrey, or at the 
dwelling houſe to theſe that are within the Countrey be ſufficient, 
ſince they may. be ſo cited without being, maliciousdeſerters; and it 
were hard that a man being taken with Pirats or Robbers, or ne- 
ceſlarily abſent without knowing of any ſuch Citation, ſhould for 


4 years 


ns, 


. of King Jouns the ſixth, 
4 years abſence loſe his Wife z and though in the Romiſb Church 
where there js no diſſolution of the Marriage this might be ſuffici- 
ent, ſince upon his return he might recover his own Wife, yet it 
is moſt dangerous with us, and though theſe Citations be ſufficient 


inother caſes, yet there 1s no parity of reaſon for their being ſuffici- | 


ent here, where malice is required, and where the loſs 1s irreparable. 
I: may be alſo donbted if a Wite remaining in her Husbands Houſe, 
but refuſing him all acceſs to her, may be ſaid to havediverted,and 
I conceive the way, for all the reafons in the one. caſe conclude 
againſt the other. | 
The form of Proceſs here ſet down, ſeems to be borrowed from 
the Saxon Law, related by Szedvin, ad tit. Inſtit. de nupt. Par, 4. de 
divert, &* Harprech. ad part. 11. de nupt. num. 131. &* ſeq. and Iclt 
this Proce(s.may proceed from Collufion, by the Huſbands being 
deſirous to divert upon delign to obtain a Divorce: therefore by our 
Law the Purſuer is aþliged to (wear that there 1s no ſuch Collufion, 
= Inplace of Letters inthe four Forms mentioned in this Act, Letters 
of Horning are now ſummarly granted on all Commiſlars Decreets, 


AG 7. Par, 21. F4. 6. as alſo on the Decreets of Sheriffs, Stewards 4 


As, Bailics, &c. 4&7 177. 13 Par. and AF 10 Par. 18 Ja,s. for of 


old Horning being under the Seſſions Signet, cn only granted on/Tas. 


Decreets of the Lords. 


His Ac is in Deſietude, for Salt may now be lawfully tranſ- ACT 


ported, but then we had not enough to ſerve the Countrey. 


56s 


Y this A& every Cowper is to put his own mark upon his own A C T 


Barrel; butby the 14.1 A@G,\8 Par, Ja. 6. there are Staples ap- 
pointed for Salmond, where a Gadge and mark is to be kept. 


5/0 


His A relates to the time wherein Grange kept the Caſtle of ACT 


- | Edinburgh tor the Queen, 


King Jauzs fxth, Parliaments. 


cxtended by the 162 4@ Par, 13. Fa. 6. ſo far that Mini. 
ſters Gleibs are thereby to be free from all Impoſitions 
whatſoever, and it was found the 9 of June, 1676, Burnet 
contra Gib,thatnot only Glelbs of Kirkseſtabliſh'd by Law were tobe 


free,butcven Gleibs of Chappels wherethere was Divine Service or- 
dmarily; and this priviledge of being free from Teinds was to beex- 
tended not only to Miniſters Glcibs, whilſt they were poſle(s'd by the 
Miniſters themſclves,but that even the Gleibs of Vicars were to he. 
free from Teinds , when come in the hands of Laicks, except it 
could be alleadg*d that within theſe 40 years bypaſt theſe Laicks 
had payed Teinds for theſe Gleibs, albeit this A& of Parliament he 
only conceivee perſonally in favours of Miniſters, but not really in 
favours of Parſons or Vicars Manſes, 16 July, 1678. Earl of Pueens- 
berry contra Dowglaſs. This Atis conformto the reform'd Chirches 


Bbb a By 


| abroad, vid. Carps, jus conſist. 


50s 


Y this Act Miniſters Gleibs are not to pay Teind, which is ACT 


62, 


ACT 
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Obſervations upon the fiſth Parliament 


BY this AQ the Lords are ordain'd to dire& Letters of Horning 

at the Chancellors and Biſhops inſtances, for charging the 
havers of Writs belonging to Hoſpitals ſummarly to produce them, 
and the Clerk: of the Bills having refuſed to paſs a Bill upon this 
AR, as being in Deſuetude, and as having been at firſt but tempo. 
rary, becauſe it ordains a report to be made betwixt and Paſch 
next, yet the Lords ordain'd ſuch Letters to be granted, and found 
the Ad neither temporary, nor in Deſuetude, Jarnary 1667, Ho- 
ſpital of Northberwick, 


I/< obſero. on the 111 AF, 14 Par. Fa, 3: and on the 119 AG, 
Par. 7 Jam. 6. 


! His A& is explain'd in the 36 and 39 AdGs 2 Par. Ja, 6. 


(! fr by this A& it-is declared only that in the competition 
betwixt ſuch as have obtained Confirmations trum the King, 
the laſt Right firſt Confirmed ſhall be preferr'd , yet this holds alſo 
in Rights, holden of other Superiors, becauſe if the Right be given 
to be holden of the Superior, & 4 me, it is no compleat Right till 
it be confirmed , and the firſt compleat right is to be preferr'd. 
Nota, From this A& that the Lords of Exchequer ought not to 
refuſe to grant Confirmations, &* de praxt, if they refuſe, the Kings 


 Vaſſals proteſt that their refuſal ſhall not prejudge hig-zigat. Bur I 
- find that where many Creditors were confirmed 1n one day,the Lords 
preferr'd them according to their diligence, and there having taken 


Seafine, and not according to the date of preſenting the Signatures, 


| ſince neither were negligent, nor had uſed precipitation, for they 


fhun'd todetermine that the Exchequer had not preferr'd or brought 
in all juſtly, for that were to make the two Courts interfeer, 6 
December, 1678, Mill contra Pafoules; But in the competition be- 
twixt two Confirmations, the Lords found that the firſt who had 
paſt the Seals was to be preferr'd, and that the preference of the 
Confirmation was tobe judged by the paſling the Seals, and not by 
the date of the Signature, ſince it is not the Signature,but the Char- 
ter that preferrs, becauſe a Charter firſt paſt the Seals, though upon 
a poſterior Signature, will be preferr'd as the more compleat dili- 
gence, the Seal being in place of the King's Subſcription, and con- 
ſequently the date of the Charter is not ſtil] to be looked to, ſince 


| the Charter bears ſtill the date of the Signature, and the date of the 
- Paſling of the Seals is proven in our Law by an atteſtation under 


the hand of the Keeper of the Seal ; for though that atteſtation may 
ſeem to be the teſtimony of only oneWitnels, yet it is as officii,and 
the Minut-Book is a ſufficient check upon his atteſtation , 26 Febru- 
ary, 1680, Clackmannan contra Earl Wigtoun, 
[ 


of King James the ſixth, 

i ſervable from this A& that albeit the Keepers of the 
rk _— to paſs double Confirmations of Rights of the 
ſame Lands, yet de prax? the Exchequer and Seals paſs very frequent- 
Iy{ uch double Rights periculo petentis, and though where the ob- 
tainer of the firſt Rightcannot inſtantly exclude the ſccond, as by 
clearing that the granter was denuded,and ſo theſecond Right was null. 
There may be ſome pretext for granting ſuch double Rights, periculo 
petentis, the Exchequer not being Judges competent to the competi- 
tion of double Rights, yet where the firſt can clearly and inſtantly 
cxciude the ſecond , there 1s no reaſon for paſſing the ſecond, for 


by paſſing ſuch double Rights, the firſt is put to the neccſlity of a . 


ReduQion, finceno Right once paſſed under the Great Sea] can be 
annulled by way of exceptiony but only by way of reductions and 
fince the ſecond right, though null, may be the foundation of a 
Preſcription, and will. eftabliſh a full right in the obtaimer, if he 
continue 40 years in poſſcſhon. 


"I His AR prohibiting Fleſh to be tranſported in Ships, except in 
ſo far as is neceflary for Vifualing the Ships, is now in De. 
ſuetude.. | 


EY 4 R—— 


King FaMEs the ſxth, Parliament 6. 


FF T is obſervable that in this ARit isfaid, that Our Soveraign Lord 
has declared and granted Juriſadidion to the Kirk, which conſiſts 
inthe Preaching of the Word, the corre&ion of Manners, and the 
Adminiſtration of Sacraments , which inferrs that Ecclefiaſticks 

have- no temporal Juriſdiction ſave from the King, which the Ca- 
nons have alfo acknowledged, as ſhall be clear'd in the A& corcer- 
ning the Supremacy - But they are acknowledg'd to-have had an 

Fcclcſiaſtick JuriſdiQtion, for the Act bears, Has declared, and this 

Ecclefiaſtick Juriſdiction 1s declar*d to confiſt in Preaching, Cor= 

rection of Manners, and Adminiſtration of Sacraments, | 


His A& diſcharges Gaming and Drinking in Ale-houſes on 
the Sabbath, and is conſidered in the AF 83. Par, 6. Ja. 4. 


"] Hough ſuch young Noblemen or Gentlemen as go abroad,need 

not now Licences from the Council, nor to make application 
to the Biſhop orSuperintendent within 40 dayesatter theit return, yet 
1ifthe Council ſuſpe& that they are like to change their Religion, they 
uſe to cite the Parents, and to forcethem to bring home their Chil- 
dren,or clſe to Imprifon or Fine them as they fee cauſe. This AQ was 
renewed by a Proclamation of Council, Farwary, 1679. 


B: this A& the Labourer is to require him who has right to the 
Teinds, to come and Teind within 8 dayes after the Shearing, 
Coc : :-..DF 


ACT 
67. 


ACT 
fs 69. 
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Obſervations upon the ſixth Parliement 


by making premonition on three Sabbath dayes after the Shearing, 


| Which is by the 48 A4&G, Par, 11. Fa. 6. reſtricted ro two Sabbaths3 


and thereafter by the 5 AF, Par. 21. Ja, 6, It is appointed that 
the Teinding beat three ſeveral times, 2iz. the In-field at onetime, 
the Bear at another time, and the Out-field Corn at a third time, 
and that 8 dayesinterveen after each compleat Shearingz but all 
thisis innovated by the form ſet down very fully, 9 A&, Par, 22. 
'72.6. Which laſt AR is now inobſervance, and being fully confi- 
der*d needs no further explication. 


Id. crim. prad, tit. Idle Beggers , and obſerv. on the 16 {4G 

3 Seſſ. 1 Par. Ch. 2, Where thys Act is Ratifi'd andenlarg'd; 
Tn_this A& excellent Overtures are ſet down for puniſhment of Va- 
gabounds, and theſe who flee from their Maſters Service , who 
by this A& are appointed to be burnt in the Ear, and Scourg'd for 
the firſt Fault, and to ſuffer Death for the ſecond; ſo far can the 
repeating of a Crime highten its puniſhment, even in mean Crimes: 


'analogical to this Ad is the Tit. ff. de Fugitivis, where likewiſe ma- 


ny excellent Overtures are propol'd. 


Mo by this A&, all the Hornings are to be Regiſtrated in the 

Sheriff-Books of the Shire 3 where the Rebel lives: Yet by 
the 265 AG 15 Par. Ja. 6, Tn caſe the Sheriff refuſe to Regiſtrat 
the ſame, it is ſufficient that they be Regiſtrated in the general 
Regiſter ; but if the Horning be for a Criminal Cauſe, it muſt be 
Regiſtrated in the Books of Adjournal, AT 140 Par. 8 Fa. 6: 

Os erve 29, That Horning againſt Witneſſes need not be Re- 
oiſtrated at all,nor can Witneſſes Eſcheats fall upon ſuch Denuncia- 
tions, becauſe it were hard to put the purſuer to ſo much expenſes, 
or to make an Eſcheat fall for a nezligent Contumacy. 

Obſerv, 3o. That Denunciations at the Mercat Croſs of the 
Shire where the Rebel Dwells, ſhould only debar Rebels, ab 
agendo, and not Denunciations at the Mercat Croſs of Edinburgh, 
as was found Jaruary 24.1674. Blair contra Blair ; and even theſe 
Defenders who are Denunced at the head Burgh of the Shire, cans 
not be debarr*d from proponing that which requires their perſon- 
- preſence, nor are their Creditors or Aftigneys debar'd from pur- 
uing. 

Offerw. 40, Though by this At the Thefaurer has power to in- 
tromet with the Rebels Goods , and may raiſe Letters for that ef< 
fe&, which were call'd Letters of Intromiſfion 5 yet now Eſcheats 
muſt be Gifted , and the Donatar muſt raiſe Summons of general 
Declarator thereupon, wherein it muſt be try'd , if the Rebel! was. 
lawfully Denunc'd; and after general Declarator , he muſt have 
a Decreet of ſpecial Declarator, which is in effe& only a Decreet 
for payment, though it be abufively call'd a ſpecial Declarator 5 
and the former Letters of Intromiſſion are juſtly found not to be 
legal now. 7m 


The 


X / 


OI of King James the ſoxth; 


The affixing a Roll of the Rebels Names here mentioned, is in 
Deſuetude, except as to Fanticks, and theſe who pay not the Kings 


blick Dues. $54 
" Hame doubts concerning this ACt are Explaind in the AF 142 


Par. 8 ja. 6. 


\ | His A 1s Explain'd, Crim, prat?. tit. Libels. 


91 
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Y this A& the pains of breaking Law-burrows , Is to be divid- ACT 


” ed <qually betwixt the King and the Party injur'd 3 and the 
reaſon of this is , becauſe the King is injur'd by the breaking of 
the Law-burrows; The Charge of Law-burrows being in His 
Majeſties Name; and though ordinarly the Party Charged finds 
Caution of Law-burrows 3 yet if after the Charge any prejudice 
be done, -the party Charged is lyable, becauſe the Charge is con 
temn'd, July 8. 1628. Semple contra Cuninghame, 


The civil Action whereby this breach of Law-burrows is 


purſu'd , is cald Ar Adion of Contravention, and muſt becauſe of 


this At of Parliament , be raif4 at the Kings Advocat”s inſtance, 
as well as. at the inſtance of the party injur'd , and the purſuers 
Title is the Charge , if no Caution be found , or the Extra 
of the Bond of Cautionry, if Caution be found ; the ordinary 
Deeds whereby Contravention is infer'd , are beating or ſtricking 
the party to whom the Lawburrows 1s found, or his Servants, ex- 
cept the Servants or Tennents were beat upon a ſpecial account, 
no ways relating tothe Maſterz which ſpeciality muſt be proven, 
or elſe its preſum*d to have been on the Maſters account z and 
for the ſame reaſon it is, that though the ſtile of Letters of Law- 
burrows. bear , That the Complainer, his Men, Tennents and Ser- 
wants , &c. ſhall be Skaithleſs in their perſons, Lands, Heretages, 
Goods and Gear 5 Yet the taking of two Horſe from the purſuers 
Tennents, was not ſuſtained to be a Contravention , becauſe that 
was not done on the Maſters account , nor was the Tennent him- 
ſelf purſuer, Fanmary 28. 1632. - Grantcontra Grant. Nor was for 
the ſame cauſe, the breaking up the Tennents Houſe , and taking 
ſome Goods out of his Cheſt, found a Contravention, 'February'g. 
1633. Lindſay contra Denniflon, But fince it was not a Contra- 
vention, becauſe the Maſter was not concerned in the Injury as 
theſe Deciſions bear, I ſee not how the Tennents concourfe could 
have altered the caſe, quoad the Contravention , though in both 
caſes the Tennent may purſue damnage and intereſt, 


All Lawyers are clear , that there muſt be clear grounds of In- 
jury alleadg'd, and therefore feeding beſtial upon controverted 
Lands, is not ſufficient, December 20. 1592. Butin mutual Con- 
traventions upon that head 5 The: Lords allow'd both parties to 
turn their Libel in a Moleſtation, and granted Commiſſion to Exa- 


C cc 2 mine 


Ts 


Obſervations upon the ſixth Parhament 
mine Witneſſes hizc inde, January 24, 1663, Ronchlay contra Wood. 
Nor would the Lords find that paſturing upon waſte High-land- 


ground, ſhould infer contravention , except it had been done by 
the Maſters Command , or frequent herding to his knowledge, 


Fuly 8. 1664, Earl of Airly contra <Mcintoſh, But yet if Deeds: 


of Violence be done, even upon debateable Lands,. that will infer 
Contravention, ſuch as the hoching of Oxen. 

This animns injuriands is (o necellary, that Deeds done by drun- 
ken-men , are by many Lawyers thought not to infer a Contra. 
vention, Chriſtin. Tit. 4. Art. 8. and the adulterating the purſu- 
ers Wife, will not infer a Contravention, becauſe this is not done 
animo injuriandi , but animo libidinoſo Chriftin. Art. 7. He likewiſe 
thinks, that threatning real injuries is ſufhcient , and zhreat- 
zing is a great breach ofthe Peace, eſpecially when it is by a man 
who uſes minas proſequi, but verbal injuries, per ſe, are not thought 
ſufficient by Lawyers, nor have we any Deciſion ſuſtaining a 
Contravention on that head, 

Since by this A& the King and the Party have different inte- 
reſts , therefore Impriſonment or paying of a Fine to the King by 


prior Sentence, will not exclude a purſuit of Contravention at the . 


parties inſtance , March 20. 1623, Futhie contra Carmichael, and 


Faruary penult, 1622, Johnſton contra Laird of Weſtnisbit. And 


certainly thatDecifion related by Hope tit.contravention. Forreſt contra 
Turnbul; Where it was found that the Kings Advocat could not 
infiſt alone in a Contravention , if the party injur'd diſcharged 
'the Deed, though after the intenting of the Cauſe, is an illegal 
Deciſion 3 for ſeing the King is injur*d crimine fraie pacis, and 
that by this A the King has right to the halt gf the penalty , and 


had formerly right to all by the 5 A@® Par. x. Je. 3. The party 


cannotDiſcharge the Kings part, Contravention 1sa penal aion,even 
at the privat parties inſtance; and therefore titulus coloratws , will 
defend againſt it, and thus a Contravention being libelled, as in- 
fer'd from the caſting of a Ditch, whereby the purfuers Land was 
overflow'd. The Lords found that a conſent from the purſuers Fa- 
ther, though he was but Liferenter , did defend againſt that acti- 
on, January laſt 1633, L, Weyms contra L. Gairniilly , Without 
prejudice to purſue an Action of Damnage and Intereſt ;- to 
which the Lords turned this Libel, without neceffity ofanew Pro- 
cefs. And this ation is likewiſe elided for the ſame reaſon, by ſub- 


ſequent DiflimuJation 3 and therefore a purſuit of Contravention, | 


founded upon cutting of Trees in the purſuers Wood, was elided 
by the ſame purſuers granting Licence thereafter to the ſame De- 
fenders to cutin the ſame Wood 3; which poſterior Licence the 
Lords found did infer a preſumptive Remiſhon, Jaruary 11.1633. 
Denniſton contra Lindſay. Nor is this Contravention infer'd by 
Injuries, done upon provocation or ſelf-defence, but though pro- 
- vocation ſeems to be good againſt the provocker, yet it ſeems not 
to be good againſt the King/3. and it may be doubted whether 

the 


12a 


of King James the ſixth; 
the penalties of the Ads of Parliament may. be fought, by and at- 
tour thedamnage and intereſt, or if the damnage is to be a part of 


the penalty. 
Ope obſerves from the Narrative of th 


193 


is Act , that as only 4cT 


Landed men can be Judges in Perambulations , ſo Landed 
men ought only to bereceived Witneflcsin HeretableDebatess but 
this Obſervation holdsnot in our Praftique , which allows any ha- 
bile Witneſſes in perambulations , and all other Heretable De- 


Y this AQ all Heretable Obligations, or Writs of importance, 

are to be ſubſcriv'd, and ſeaPd before two famous Witneſles, 

if the parties can Write, or by two famous Notars, before four 
famous Witneſles, if they cannot writes 

Obſerv. 1%. That Sealing is not neceſſary , but Su 
ſafficient in parties,and is not neceſſary in witneflesby this AR,though 
it be requiſit by the 5 A& 3Par, Ch. 2. even in Witneſſes alſo; and 
though the Sealing be only remitted in Papers to be Regiſtrated 
by the 4 Ad 9g Par. Ja. 6, Yet it is not necellary in any Writ by 
our preſent Cuſtom, 

Obſerv, 20, That in our practice ; all Writs exceeding an hnn+- 
dred pounds, are Intcrpreted to be Writs of importance, and fo 
But if any ſum be to be 
annually pay'd, that Writ whereby it is to be pay'd, requires 
Witneſſes, though never ſo ſmall, becauſe yearly Preſtations 
may ariſe to a conſiderable ſum, Jaly 4. 1632- and though 
ſums above 100 pounds, require Writz Yet Intromifſion with Vigual 
or any thing elſe probable by witneſſes, as all other thingscon- 
ſiſting i: faFo are; as alſo, intromiſſion with uncoyn'd Money 
orSilver in maſs, 1s probable by Witneſſes, though exceeding x00 
pounds: But promiſes & 7yda cwiſſio verborum, though for leſs ſums 
than 100 pounds, are only probable by Writ, becauſe By ſtandeys 
may miſtake the poſition and force of Words , January 19. 1672: 
Douchar con, Brown, 

Obſerv, 3% This Ac is only to berextended to ſuch things as 
require Writ , ex ſua natura 5 and to which Writ uſks to be ad- 
hibit for Merchant-bargainsmade in Mercats, do not require Writ; 
and ſo are probable by Witneſſes; for men uſe not , nor cannot 
nor are Witneſſes requiſit in Dyg- 
charges granted to Tennents by the Mafters, becaule of their Ru- 
{ticity, and the ſmalneſs of the ſums - 
ſit in ContraQs of Marriage, upon which marriage has followed, 
» July 1. 1662, Ereidie cqp- 
ut 1t may be doubted whether this holds 1n Strap- 
gcrs, ſuch asare third parties; and I think they are not oblig'd 
to pay the Tocher, though it certainly holds in the Man and Wife 
themſelves who Contract 3 and though it hold not in third pax- 
'&t it ſhould hold in the Father, 
e Tocker , where there is a tri- 
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blcription i 


to need Witneljes, January wlt , 1623. 


YG CO eV 8 'gy ay ARG pa aig OF go& mug im YU Y& 3 
- 


_ adhibit Writ in ſuca caſes 3 
Nor are Witneſſes requi- 


nam notorietas 


ati babetir pro iefFibus 
tra Breidie, 


ties, who are meer Strangers 3 


when he obligeth himſclf to p 
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ACT 
80. 
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LOIN 


ſes muſt be ſubſcriving and defign'd, elſe the Writ is null, 


' Obſervations upon the ſixth Parliament 


partite Contra& ſubſcriv'd by many parties , they are in -place of 


Witneſſes to one another, all parties having ſubſcriv'd , Jay 19. 


1676, Forret contra Yeitch, And a Writ having the Subſtantials 
filled up with the Granters own hand , is <quivalent to its being 
4a by Witneſſes, January 23. 1675. Yans contra Mal- 
lech, 

Obſerv: 49, Though the ſum exceed an hundred pounds; yet 
If the purſuer reſtrict his purſuit to an hundred pounds , it is 
probable by VVitneſſes , July 7. 1629, Wallace con. Muir, 

VVhere the parties cannot write, two Notars and four V Vit- 
nefſes are required by this AR 3 Burt yet a Merchants mark is ſu- 
ſtained, if it can be prov'd, that he ufd to ſubſcrive ſo, Fabrua. 
7y I. 1669. Brown contra Johniton, But this is only ſuſtain'd 
amongſt Merchants, and to facilitat Commerce: But it ſeems that 
in Law, no ſuch mark ſhould be ſuſtain'd, except where the writ 
has witneſſes alſo, Subſcription alſo by the Jnitial Letters of the 
Subſcrivers Name , is ſuſtain'd, 1f the Subſcrivers be prov'd to 
have ſtill Subſcrived ſo, theſe Inſtrumentary V Vitneſles are pre- 
ſum'd to have been choſen by conſent , and therefore Sons , Ser- 
vants, &c. . may be VVitneſſes; and it may be doubted if VVo- 
men may be VVitnefſesin VVrits 3 burit is ſtill fit to choole diſ- 


' Interreſted VVitneſles, for if the Granters own Relations be wit- 


neſles, and one of two of them deny his Subſcription, the writ will 
be reduc'd as null, though not improven as falſe, as was found in 
Nimmos caſe, | 

Theſe VVitneſfſes are by this A to be defign'd by their ſpe- 
cial Dwclling, or ſome evident token , by which they may be 
known, as to which. 


Obſerv, 10, That thoagh Deſignation by the Dwelling-place, be 


 declar'd ſufficient by this AR, yet if that Deſignation be too gene- 


ral, as that the witneſs is In-dweller in Fdizbargh, and that there 
be many of that Name there: or the perſon cannot be known by 
that Deſignation. The Lords will ordain them to be more parti- 
cularly condeſcended on , even by an Afﬀigney, who may pretend 
that he is not oblig'd to know who the witneſſes were, but that it 


. was ſufficient for him to ſee that the Bond had wit nefles, but yet that 
the Witneſs was Servitor to the Earl of Southesk, though the Earl had 


more Servants ofthat Name, February 7. 1672. 

Obſerv. 2, That though the Ad fay that the Writ ſhall be null, 
if the Witneſſes be not defign'd in the Writ; yet the Lords will 
allow the Purſuer to defign the Witneflesif they be inſert, though 
the Witneſſes ſo deſigned be dead, and many years have Interveen- 
ed firice the Writing of the Paper, bur in that caſe they will ordain 


the deſignation to be aſtruQed per comparationem kterarum, and an ' 


Oathin Supplement, 15 Ful, 1664. Cohuil contrathe Executors of 
the Lord Colzil ; but if the Writ mention no Witneſſes, the Lords 
will not allow. the Purſuer tocondeſcend who were Witneſles, and 
to deſign theſe Witneſſes, 24 Jar. 1668. Magiſtrats of contra 
the Earl of Fizlator. All which holds only in caſes ariſing from 
Writs prior to the AG, 5 Par, 3. Ch. 2. By which AQ Witneſ- 
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4-2, 


of King James the ſixth, 

I find this whole A& was verbatim made in France at CMonlins, 

Anno 1556, and has been brought in here very ſhortly after , viz, 

1579, There is a learned Commentary writ vpon it by Boſellus, 

Burderins, which may be very uſeful 12 our praQtice, I find alſo 

that by the Edidts in Flanders, nothing can be proven by Witneſles 
\ 


- above 3oo pounds, vid. Stockman, Dcciſ, 120. 


Y this AQ, Spuilzies, Ejetions, and others of that nature pre- 
{ctivein 3 yezrs. | 

01. 1. That though the attion ofSpuilzie andEjeRion preſcrive quoad 
the ſpecialities indulged by the Law to theſe actions, which are, that 
violent profits will be granted, and that if the Purſuer prove that 
the Spuilzic or EjeRtion were committed, he may tax his own dam- 
mages per juramentun in litem, yet if the Purluer reſtrict his Action 
to wrongous intromiſſion, or re-polleflion, he may purſue for the 
ſame at any time within 40 years, 16 March,, 1527. Inglis contra 


Kirkwood. 


ACT 
321, 


Obſerv. 2, That from theſe words in the AQ" tad 


_ others of the like nature, The Lords have found that an Aion 


of [ntruſion preſcrives within 3 years, 2 February, 1610, As allo, 
that an Action for demoliſhing of a Miln, or an Action intented for 
the dammage and intereſt ſuſtained in ryving out a common 
Moor, and generally all ſuch Actions as ariſe from violence, and in- 
ferr upon that account cxtraordinary dammages, do preſcrive with- 
in 3 years,quoad the extraordineſs of the dammagye, ' 

Obſerv. 3. That nothing but a forma] purſuit of Spuilzie inter- 
rupts this preſcription, and therefore an ation of oppreſſion and de. 
predation intented before the Jultices, was not found ſufficient to 
Interrupt this preſcription, though that wasamoreexuberant conclu- 
ſion, and fo included Spuilzie as a lefſer,and the Juſtices are Judges 
ordinar alſo ; and by this A it is enough to purſue before the 
Judge ordinar, 8 February, 1676, Maſter of Rae contra Dum- 
beath, | | 


AR of removing preſcrive ſo ( if not purſued within three 
-Y years) that there muſt be a new Warning before any re- 
moving can be intented, and the Lords have tound that theſe three 
years are to be computed from the time to which the Warning is 
made, but not from the date of the Warning, | 


ACT 


BY this Act all actions for Houſe-mails, Mens ordinar Servants A C TD 


Fees, Merchant Compts, and other like debts preſcrive in three 

years. | 
Obſerv. 1+ That theſe actions are not abſolutely extinguiſhed by 
the preſcription, but after three years they become probable only 
by Writ, or Oath of the Defender , whereas if they had been pur- 
ſued within three years, the debt was probable by Witneſſes, and 
this Act is founded as I think upon the preſumption that men would 
not ſufferſuch debts toly over for longer than three years, without 
Ddd 2 taking 
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taking an obligation for them in Writ, and the preſumption lycs for 
their being yearly pay'd, and that which was preſumprio hominis, is 
after the current of three years made here preſumptio juris & dejure 
&- lex flatuit ſuper praſumpto. 

Obſerv, 2, Theſe words, Or other the like debts, that are not foun- 
ded upon written obligations are dangerous , as all fuch general 
clauſes are, which make the people unſecure, and the Judges Ar- 
bitrary 5 and though one would think that Maills and Duties of 
Lands ought to preſcrive as ſoon as any of theſe, ſince it is not pre- 
ſumeable that theſe would be ſuffer d to be unpay'd, yet it was 
found they did not preſcrive in three years,20 Jarnary,1627. Roſs 
contra Fleming. ; 

By this A& Houſe-mails, e*c. - preſcrive, if they be not purſu-d 
within 3 years, and therefore the Libel for ſuch debts is not rele- 
vant, except it be expreſly LibelPd that ſuch duties were owing,and 
are yet reſting unpayed, and conſcquently the Tennent may de- 
pone that he poſleſt but that he payed, which quality 1s receivable, 
and yet ifthe Tennent depone ſimply that he poſleſt and forgot to 
adject the quality, the Lords would not ſuſtain it to be adje&ed ex 
zntervallo, at the adviſing of the Cauſe; or in a Suſpenſion or Re- 
dudtion, unleſs the Tennent could prove that the Maſter would not 
ſuffer the quality to be receiv'd, or would offer to prove payment 
by the Maſters Oath. 

Obſerv. 3. It may be doubted whether this ACt ordaining Merchant 
Accompts to preſcrive in 3 years, doth reach to Compts owing to 
Strangers, for they ſeem not oblig:d to know our Law, and this 
would ruin all Commerce e*locus contraFus ſemper attendendus. But 
it was found that this 4 does extend to all Merchant Goods, as 
well when ſold in groſsas by retail. 

It may be doubted whether theſe two laſt As run againſt Mi- 
nors, ſince it is provided expreſly that Preſcriptions againſt Spuil- 
zies and Ejections ſhall not run againſt them, which ſhows that if 
this had been deſign'd in the other Preſcriptions, the ſame Clauſe 
had been renew'd, fince it was under conſideration , and ſo ſeems 
not .to have been forgot only, and there ſeems to be ſome reaſon 
for this, ſince Minors are prejudg'd by Spuilzies and Ejections, and 
ſo Preſcriptions in theſe ſhould not run againſt them, but 1n remo. 
vings the hazard is only that a new Warning muſt be uſed, and in 
other the like debts, the only loſs is that the debt cannot be prov'd by 
Witneſles after three years, and fo fincetheſe preſcriptions didlittle 
hurt to Minors, it was not neceſlary to ſtop their courſe, It is alfo 
obſervable, that though ail theſe Preſcriptions run 1n 3 years; yet 
if ations be once intented, they ſtop the preſcriptions, and there- 
after Spuilzies, Removings, or Aliments, &c. do not preſcrive in 
leſs time than 40 years, as all other debts do; and till then vio- 


_ - Tent profits are due, orthe like debts may be prov'd, as ifthe aCtion 


had beenpurſu'd within 3 years, 26 Fannary, 1622, Herring contra 
Ramſay: As alſo by ourlate Deciſions, if the Purſuer has continu- 
ed to employ a Merchant the currency of that Compt , and truſt 
will preclude the preſcription, ſo that many former years preceed- 

| P:'4 
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2 loſe the Pley within Burgh ,' forthe uſe'of the poor, is 'con- 


Us 


of King Jamies the ſrah;” > 


ing the three laſt may be craved, though this Act, ordains all Mer- 
chant Compts to preſcrive within'that time , but if a Bond be ta- 
ken for theſe poſterior years, it is thovght that cannot be'called a 
current Compt, and it may be debated whether. in Law: one 'or 
two Articles will - make a current Compt, | and if it do, there 
may be many wayes taken to "elude | this Act, wid. 16 'De- 
cember, 1675. Somercel contra the Executors of Muirhead, 
This currency extends 'to Brewers - Compts-*of furniſhivg, 1 3 
November , 1677. Wilſon contra Ferenſon,' (' Vids Sand. lib: 
5. Deciſ”a Tit. 6.) Though it was alleadg'd that albeit it 
ſhould hold in Merchant Compts where there are Diſcharges taken, 
and where a Compt Book adminiculats the recept, yet it ought not 
to be confider'd in furniſhing of Ale, where neither of rheſe are 
obſerv'd; and yet this currency was-not reſpe&ed in Servants Fees, 
for theſe ſame reaſons, and becauſe a Servants Fee is alter'd at the 
Maſters diſcretion, 12 February, 1680. Roſs contra Mr, Salton, 


| \/ 1d. Crim, Obſ, Tit, Foreſtallets,and Tie. 22; ACT 
Nw wo | . 87 88. 
T may be dbubted whether this A& that gives power to. the 0 | 
Sheriffs and other Judges, to throw down Cruives and Yairs, 
ought to be extended to Dykes built over waters , or a part-of 
the water , for making a Dam to a Miln, © -, Es 
20, VVhether Sheriffs or Lords of Regality, &c, may exe- 
cute this Commiſſion for their own advantage, and where they ; 
themſelves are the partics gricyed, fince that were ſ## jus dicere, ; 
and they would probably be partial, whereas they may get others: 
to execute the ſame. - Sn 
His Act Diſcharging exportation of Coals is now in Deſye- 
tude, . Etta). or ri 4A 408 


- 


DS TUNES fo | | =” MH gOs "MY 
His AQ. . Fining, ſuch- as propone unjuſt ' exceptions ; or ACT 
form to that. Title inthe Civil Law, init. de penir temere Wigdazs* 9 

tium 5 . For there can be nothing ſo abſurd and: unjuſt'; as that ' 

men ſhould not at leaſt have their true expenſes'npdn Oath, ' where- © 

as we uſe to modifie little or nothing:,' even-where'there/is: not. 

the leaſt colour for a purſuit, or. | defence , and''this I 'thihkda'* 

great 1n1quity 1n all Judges who are guilty of it. Yid, inftit, de pin * 
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ACT Y this A the Lords of Seffion are ordain'd to diſtribute Ju- 


93. 


- diſcharge 


ſtice without reſpeR to any privat writing impetrat from His 
Majeſty, and by this His Majeſty is freed from importunity, and 
his people from unjuſtice. This was formerly ſtatuted by King - 
David 2. cap. 18. & cap. 41. and bythe 2. cap. Status. x. Rob. 1. 
Judges are ordain'd to judge ſec#ndum leges antiquasz,, andin the 
Civil Law, per l. x. &- 6. C. f# contr. jus vel nt4l. Publ, & per novel. 
82. cap. 13, and in the Canon Law, cap. 5. de Reſcript. This ſame 
Law is alſo in France, and is Learnedly Treated by Rebuff; ad corre 


| Piitat. Reg. tit. de reſcript. and Plutarch commends Antiochns tor 


having made a Law in theſe ſame terms 3 but though the former 
Statute of King David warrgnds the Judge not to reſped that Com- 
mand, butto indorſe and ſend back the waxrand,, and notexecute 
the unjuſt Command , which is by the 44 cap. of the ſame Sta- 
tutes extended ſo , that they arenot oblig'd to delay Juſtice upon 
any ſuch privat warrand5 Yet I find by F. 10; cap. 20, of theſe 
ſame Statutes , that the King may Diſcharge or Prohibite a Jud 

to proceed in the caſe of Perambulation , for certain Cauſes ; for 
reconciling which Statutes , it muſt be anſwered, that the King 
cannot either "crap diſcharge a Perambulation; nor any other 
Proceſs, but that he may diſcharge it for weighty Cauſes, relating 
to the publick, to which all privar intereſts muſt cede even as he 
may remit Crimes for ſuch cauſes, though theſe be of greater con- 
ſequence , or rather that the King may diſcharge Perambulations, 
becauſe the publick Peace is oftimes concerned in theſe, fince there 


Uſed to be I great Convocations at ſuch Perambulations z 


and therefore tHe-Juſtice General was of old only Judge compe-- 
tent to Perambulations, Upon Merch 4. 1553. The Queen Regene 
appears in the Seffion and declares that the Lords ſhould proceed 
to do Juſtice , notwithſtanding of any Letter or Order from 
her, which-is marked inthe Books of Sederunt, ; 

Obſerv. 2. That before this AR the Council ufd frequently to 
the Lords of Seſſion, to proceed in judging privat Cauſes, 
whereof many Examples-are to be ſeen in Hopes larger PraQtiques, 
and an inſtance of it is tobe found in the 94 A# of this Parliament; 


- but.that Cuſtom is here diſcharg'd, and as yet the Council uſes fre- 


quently to-difcharge the Juſtices to p . And notwithſtand- 
ing of this AQ, I find in the Regiſters of Council, 158r. Kin 
James-Revocks: in.two ſeveral Caſes , Gifts granted by himſelf, 
and. Diſcharges the- Lords of Seflion , to fuſtain AQtion upon 
Obſerv. 30. That the Lords are alſo allowed to- proceed: , nor 
only to decide, but alſo to cauſe Execute their Sentences, not- - 
withſtanding of ſuch privat writings, Charge or Command, fo that 
the Privy Council cannot Suſpend the Sentences, neither by 


. an A& of Council, nor yet by Letters under the Signet 3 Burt yet 


the Privy Council, by vertue of their late Commiſſions, are allow- 


of King James the ſrxeths 


ed , and douſually grant Protettions , whereby the Executions of 


the Lords Sentences are oftimes ſtopt. 


N ſo far as this A& Diſcharges the Lords of Seffion to take g4Cf 


Buds or Bribes, I have Explaind the ſame, crize, pra&. pags 
248. | | | | 
* obferv. x*, That the Lords are allow'd to reje& any perſon 
whom the King preſents to them to be a Lord, if he be not quali- 
fid and of good fame z and therefore the Lords ufd when the 
King preſented any perſon to be a Lord ( which was by a Letter 
direct to the Seffion, wherein the King did nominat him a Lord ) 
to name ſome of their number- to Examine him. But now the 
Form of Tryal is more ſevere, and is ſet down in his Letter dire& 
by His Majeſty in amo 1674. whereby they are immediatly after 
Pleading to reſume the Debate, and to give their Opinion firſt mn 
a Cauſe Debated 7” preſentia, and to fit with the Ordinary in the 
Outter-houſe,and toreport ſome Cauſes there Debated, and to give 
their own Opinion, with the Reaſons thereof, | 

Obſerv. 29. That by the firſt Inſtitution ofthe Seffion,. the Pre3 
fident was ſtil] an Eccleſiaftick perſon, and of the Dignity of aPre- 
Jr, as this A ſays; and yet I fee no ſuch Article in' the firſt In- 


ſitution 3- but however”, that is here diſpenſed with for the- ftis 
ture; For by the 96 A& 5 Parl, Jas. Ir is only faid\, that . 


the Seffion ſhall conſiſt of fourteen perſons, .the one half Spit» 
ritual, and the other Temporal, with a Prelident. , 


Y this AQ the Tenor of Letters of Horning , and of the-Exes 4CT. 


cutions thereof, cannot be proven by witneſſes 5; The rea. 
ſon, whereof I conceive to be not only , becauſe upon ſuch Let- 
ters, mens Eſcheat and Liferent niay fall, and that were of too 
great Importance to. be proven by witneſſes, fince' our Law does 
not allow any Debt above an hundred' poiirids to be proven by 
witneſſes 3 Burt becauſe witneſſes can neither know n6r retiembers 
the exadt Tenor of all the formalities of Executions atid' Stanipings 
thereof; and-ſo ſtrift ate the-Lordsin the Obſervation of this 
AR, that after the Horning! and Executions were” Reyilſtiats they. 


would not allow the Meſſenger toadd'the word, Three 03eſfee, in- 
his Execytigns, though he offered to - that there were truly 


three Oyeſfes, and was content to bide by the Execution ſo amen» 
ded, and that the Executions did bear the words, Thee Ozeſſes, 


which wanted but the Letter R,- to- make-the-Ozefes; three Ojeſſes, 


Vid. July 28, 167 1g Sir John Keith contre Sir George Jobaſton; and 
July 11. 1676. SteuWſon contra Innes, 

It may be; oth whether the Tenor of ſuch Letter* may be 
proven , iftheze bay other Adminicles in writ , fince even Pa- 
pers of thi Fouek Aportance may be thus proven by witneſles, 
and thereis io Paper whereof the Tenor may not be proven, nor 
1s the proving of a Tenor here diſcharged, and if the Letrers of 
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Horning and Executions be Regiſtrat, the Regiſtration takes both 
off the Suſpicion of Falſhood, and makesthe witnefles who are to 
Depone know what Solemnities were uſed 3 but yer it will never 
appear by the Regiſtrat Extract , whether the Executions were 
ſtamped , and yet this point being jad, may likewife ſeem to be 


. probable by witnefſes who ſaw the ſame ſtamped. In the caſe be- 


twixt Bozd and Malloch , December 19. 1677, The Lords inclined 


'to think , that even Executions of Hornings being once perfected 


by writ, and thereafter Joſt, might have their Tenor proven, 
thoagh by this Ac it would not be originally proven, that Letters 
of Horning were execute, but they were all clear that this A& 
was firiGz juris, and did not extend to Executions of Comprizings ; 
and therefore they found that the Tenor ,of ſuch Executions might 
be proven. | "IIA 

Nota, That a Regiſtrat Extra@ will not ſtop a Certification when 
a Horning and its Executions are call'd for, but the principal muſt 
be produc'd, | 


The Parliament having ordain'd that the witneſſes to be uſed for 
proving the Tenor of the Executions ſhould be ledin the Lords own 
preſence. - It may be urg'd argamento kujus legis, that witneſſes for 
proving of all Tenors, ſhould be led in preſertia, and which is ve- 
ry reaſonable, becaule proving of Tenors is #obilis officij, & altiſſime 
In daginis, | 

-It is likewiſe obſervable in this Caſe, that though the Parlia- 
ment made an A& for regulating that point for the future 3 yet 
they left the Deciſion of the Caſe depending to the Common 
Law. 


'T is fit to know that there: being a Staple appointed where all 
Staple Goods to be brought from Scotland, are declared free of 
all Cuſtome laid upon Imported Goods, which was a very great fa- 
vour,' It was therefore very juſt that no Merchant ſhould have li- 
berty to enjoy the priviledges of the ſaid Staple, except he would 
give his Oath of obedience to the King, and pay his entry in that 
Incorporation. This and the ſubſequent A@ are ſtil] in obſervance, 
and ' the Conſervator uſes to raiſe general Letters againſt ſuch as 
break the ſame, by warrand from the Council who are the ordi« 
nary' Judges in theſe caſes, except where matter of privat right falls 
ar 7 AS 3c, X | <gap 
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Y the old Canons all ordinations were null wherein theper, 

ſons ordaind was not intitled to a certain Church, Can- 

B San@orum diftind. 70. and thence it was that all Minifteria 

vaga, wherein a man was ordaind a Miniſter, without re- 

ſpe& to any particular Church or charge, were diſcharg'd by our 

Church, though in the Lateraz Council thereafter the ordination 

was allow*d, but the Biſhop who ordain'd was obliged to Aliment 
the Church-man ordain'd, without a furtable living. 


By this A& Paroches are to be defign'd and circumſcrib'd, and 
every Paroch to have its own Stipend and Paſtor, but this quota 
was not determin'd till the Commiſſion of ſurrender of Teinds in 
anno 1627, determin'd that the loweſt proportion of a Miniſters 
Stipend ſhould be 8 Chalders of Victual, or 800 Merks, which A& 
is thereafter Ratified by the 8 A& of the Par. 1633. 


It is alſo provided by this AF, that all Kirks annext to Biſhops 
ricks be provided to Miniſters, and when the Title of any Prelacy 
is conferr'd on any, that the ſaid Stipend be reſerv'd , the reaſon 
whereof was, that the Pope ufd to unite Parochs and Benefices to 
Biſhopricks,upon pretext of the meanneſsof Biſhopricksz and there- 
fore in the beginning of the Reformation, when Titular Biſhops 
were made, it was thought juſt that theſe Parochs ſhould be again 
provided with ſpecial Miniſters. 


We call him a Titularwho has the Title of a Benefice, & qui eff 


7m Titulo, and thus the Seculars who had right to the Teinds due 


formerly to the Church, are call'd the Titulars of the Teinds, and 
by the old Canons it 1s clearg that quadam beneficia a titulo pendent 
quedam a reditu, and theſe Tithes are in the Ecclefiaſtick Hiſtory 
{aid to have had their Origine, either ab intitulatione in Codicem & 
matriculam cujuſlibet Eccleſia unde intitulart dicebantur in Canon, San- 
Forum, diftinct, 70. or trom the old cuſtome of fixing upon the 
Altars or Churches the Titles of theſe who were preſented 
to it - ſome alſo think that moſt Offices in the Church 
had their denominations from the Offices in the State and 
Army, there being an Analogy inter militiam armatam o& C eleitem, 
and that there were Titulars allow'd in the one as in the other,vid. 
Bengeur de titulis beneficiorum,cap. 1, It is clear by the ſaid Canon. 
SanGorum diſtin. 70, that ſingula beneficia certo loco &» Miniiterio 
circumſcripta erant, as 1n this A& of Parliament, | 


Y this At it is not lawful for any who are provided to Bene- 
fices under Prelacies, to dilapidat their Benefices. That is 
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to ſay; to ſet them with diminution of the Rental which they pay- 


ed at their entry ; and if the Miniſter contraveen, he is to be de- 


prived, and the right to be null. But by the 1x A&, Par, 10 Fa. 
6. All Rights made by Prelats with diminution of the Renta], are 


null,and the converſion of Vittual payable to them into Money,be- 


low the worth, is by that Act declared a diminution 5 they are alſo 
thereby ordained to find Caution not to dilapidat the Bencfices.Like- 
as by the AF 3 Par, 18 Fa.6, the diſmemberingany part of the Bene- 
fice, is declarcd a ſpecies of diminution, and fo null. It has been 
juſtly doubted whether a Biſhop obtaining certification in an 1m+ 
probation whereby the Land returned to the Biſhoprick might 
thereafter diſpone theſe Lands by a new right; and it has becn de- 
cided that this was no dilapidation, if given for the ſame Rental or 
Feu Duty they payed betore the A& 1605. for ſuch certifications 
being frequent, and the defign of theſe certifications being only to 
force the Feuers to produce, it were hard to extend them, eſpe- 
cially fince the defign of theſe Ads is only to hinder the Bene. 
ficcd Ferſons to dimmiſh the Rental and value of them the time of 
their entry, 27 January, 1676, Biſhop of Caithneſs contra his Vaſ- 
fals, Tt ſcems that there is eademr ratio for ſuſtaining Rights by the 
Succeſſor of that Bencfced Perſon who obtained the certification, 
thongh it may be alledg'd againſt him that he is oblidg'd to leave 
the Benefice in as good a condition as he found it : It may be al- 
ledg'd that the ſame reaſon ſhould ſultain Rights made by Beneficed 
Perſons who have obtained Reduction, ob or ſolutum Canonem, 


Theſe As are ſo comprehenſive,that the AF 5 Par, 22 Ja.6, ſeems 
unneceſlary, | 


Y this At ifany man was rob'd by any of a Clan, he may kill 

or arreſt any of that Clan , if it be found by a legal Tryal 

that the Clan'd man who did the injury, was harbour'd amongſt 

the Clan, after the Injury was committed ; But though this ſeems 

as juſt as Letters of Repryſal are , yet it is now in Dejuetude juſt- 
ly, for crimina ſuos tenent authoress @_ 


Heſe twoSumptuary Laws are in Deſuetude 3 But inthe A& 
113, acaſe is obſervable, whereineven the Kings Licence for 


Tranſporting wool is not to be reſpeRed, but is to beeſteemed ſur- 


reptitious, 


'T\% AQ ſeems ſtrangely inſerthere , ſince Popery was aboliſht 
long before this Act, | 


i \/ Id. obſerv. on AGF 77 Par, 6 Ja.6. 
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of King Jaws the ſixth - 


DY this AR all ations *of Deforcement ». and breaking of 
Arreſtment, are ordain'd to be ſummarly diſcuſt by the Lords 


- without delay , and therefore they might have been excepted 


from the order of the Roll ſet down 1n the late A of Regulati- 
ons, but yet they are not, for they muſt abide the Order of 
the Roll, 2s other aGtions, and all the priviledge thar they 
have quoad this, is that, .they come in upon fix days warning , 
and need not be continued , that is to ſay , they have but one 
Diet, 

It is fit to know that theſe Aftions may be purſa'd Civis 
ly or Criminally, and the puniſhment is Confiſcation of Move- 
ables , and an arbitrary puniſhment of their perſon. 


Obſerv, 1. That the Creditors injur'd by the breaking of the 
arreſtment , are to be preter'g to the Fisk, the Reaſongwhereof 
was, that it ſeem'd unjuſt that a Creditor doing Diligence, for his 
own Dcbt ſhould be diſappointed by his own Diligence, as he 
would certainly be , if when he had purſu'd, and prevail'd in his 
Aion for breaking of Arreſtment, that the parties Eſcheat falling 
by this Diligence , the King ſhould be preter'd to the Uſer of the 
Diligence, and we ſee likewiſe in all ſuch caſes the party offends 
ed is {till prefer'd to the Fizk 3 and thus where parties are at the 
Horn for a Civil Debt , the Donatar of the Eſcheat is ſtill lyable 
for the Debt: And in Theft by A@ of Parliament, the party injured 
is prefer d to the Fick, but it ſeems ſtrange , why by this 


903 


ACT 
118, 


AST the Gift of Eſcheat 1s declard null. if it be not expreſly bur- 


dened with the Creditors Debt. It might ſeem more convenient 
that the Gift ſhould rather have been burdened with it, as in other 
Caſes. 

Obſerve 2. Though by this AT it be declar'd that the Debt ſhatl 
be pay'd out of the Offenders Moveables, yet that does not hin- 
der the party offended to do Diligence againſt the offenders real 
Eſtate, for what ſums the Lords ſhall moditie, 

obſerv, 3- That Arreſtments may be made , not only in the 
hands of theſe who owe any thing to the Debitor ; But Arreſt- 
ments may be even made in the Debitors own hands, which 
though it may ſeem ſtrange, yet it is done to the effe&t, that 
if the Debitor ſhall be found to have alienated any of his 
Moveables ſo arreſted after the arreſtment is laid on, he may 
be purſu'd for breaking of Arreſtment , and puniſhed conform to 
this Att. | 

Theſe Arreſtments are uſed in the ſame ſence, and are execute 
in the ſame way that we uſe them , and all this Subje@ is very 


well treated by CkriStin, Tit, 3. ad leges Mechlin, Argent Tit. des ars 
ref. 8, | 


B* the Civil Law prodigals ( under which Name were com 
prebended all ſuch as manag'd not well their affairs) got 


Fff 2 Curators 


Act 
19, 


Obſervations upon the ſeventh Parliament 


Curators only by a Judgez But withus they are Interdited (and 
their InterdiRers are their Curators ) and that either judicially, 
or by conſent, but though it way ſeem that 1f'a man InterdiCt bim- 
ſelf, he cannot Reduce that Interdiction, becaule he has conſent- 
ed; Nor yet ſhould Obligations granted by bim, be ſuſtained, 
though he be thereafter found by the Lords to have been provident 
ſince the publication did put all in mala fide , to Contract with 
him; yet Papers granted by him will be ſuſtain'd on that heady 
and even the Interdi&ion it ſelf will be Reduc'd as contrary tona» 
tural liberty, the Granter being mentis compos & rei ſue ſatis pro- 
widus; And there having no precognition preceeded , December 
4. 1623, Gerhan contra Haj, February 12. 1633, Forbes contra 
Forbes, which leaves the people in great uncertainty 3 and it 
ſeems much better that voluntar Interdictions were abſolutely taken 
away 3 Though I believe voluntar Interdictions have been intro- - 
duc'd amongſt us for preſervation of ancient Families ( for they 
extend not to ſecure Moveables, or againff perſonal Execution ) 
and it was found that many weak perſons would conſent to a vo- 
Juntar reſtraint, who would not compear Judicially to be reſtrain- 
ed;z and the Leitors of Publication paſſing upon a Bill by De. 
liverance. of the Lords of Seffion , ſeems to be a kind of interpoa« 
ſing ofthe Authority of a Judge , and fo to make the voluntar In- 
terdiction a Judicial Interdiction : But the Narrative of this A& 
confetles that Interdictions upon conſent , are beyond the firſt de- 
ſign of rhe Law. 

It is obſervable, 1,. That Interdictions need not be Intimated 
to the party Interdicted , or execute againſt him, December 11. 
1622. Seaton contra Elleis, Though Inhibitions muſt be execute 
againſt the perſon Inhibited z The reaſon of which difference is, 
becauſe the perſon interdicted having conſented, there needs no in- 
timation be made to him. 

Ob(.20, The Stile inall ſuch Letters, is ordinarly the rule of all De- 
cifions upon them 5 and yet interdictions were found not to an- 
nul moveable Bonds, though the Letters did diſcharge the grant- 
ing ſuch Bonds , and that becauſe [nterdictions do naturally Rtrick 
only againſt alienation of Heretage 3 Our Law thinking Moveables of 
leſſer importance, or elſe becauſe that would ſtop Commerce, and 
ſtrajten too much the perſon [nterdicted ,, Fly 11. 1634. Bruce - 
contra Forbes, June 20. 1671. Crawford contra Hamilton. And 
though an inhibition did expreſly diſcharge the granting of Renun- 
ciations 3 Yet a Renunciation of a Wodſet was not Reduc'd , as 
granted after [nhibition, ſince the Wodlet was prior, and fo the Re- 
nunciation by the perſon Inhibited, depended upon a prior Obliga- 
tion, -J=ly 16. 1667. Elleis contra Keith, But by a late A@& of Se- 
derunt , the 9 of February 1680. it 1s declar'd ,. that if the Uſer * 
of an Inhibition ſhall intimat to the perſon who has Right to the Re- 
verſion , that the Wodſetter or Annualrenter ſtands {nhibited at 
their inſtance, and ſhall produce the ſaid [nhibition , duly Regi- 
Rrated at the time when he intimats, that then the Renunciation, 
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or grant of Redemption, though proceeding upon truc payment, ſhall 
not be ſuſtained without Citing the Inhibiter. 

There werenoformal Inhibitions in the Civil Law, but the DoGors 
ſpeak of a prol.ibitio alienationis equivalent thereto, Mavins de Arreſt. c, 
9.am.25,Arreſtari poſont res moliles immobilium Jupervacanennt e$t ar- 
reſtum cunt loco moveri non poſſunt ejus ramen vice quoad illas obtinet pro- 
habitio alienationis que impetrari ſolet a judice quoties juiins meins eſt 
ne alienando debitor deteriorens red dat petitoris cattſam eſſicitque ut 101 
fiat alienatio ipſins rei &* num. 29. Judex ob equitatem talem Inkibi- 
tionem decerncre debet & num. 32, pro arreſto habetur in immolilibus 
interdiftio uſus eorum, to that Interdittions and Inhibitions are a res 


ſemblance, it not a ſpectes of Arreſtments, and I think with Mze- | 


vius,that the word comes from the Greek eperoy placitum incorruptuns 
ze inviolatum,becaule by all theſe remedies the obtainers - rights are 
preſerv'd inviolable. Inhibitions have their Origine from the Ca- 
non Law, whereby if the Secular Judge did inzerpoſe 1n any thing 
that was Eccleſfiaſtick, the Ecclefiaſtick Judge did Inhibite him to 
proceed : And Inhibitions are mentioned, 'cap- cauſa Ext, qui fil, 
ſint legit. cap, tuam Ext. de ord, cognit. and with us they were firſt 
uſed in the matter of Tcinds in the fame ſenſe3 but now the word 
is extended to Letters, whereby the Judge inhibits debitors to ſell 
1n prejudice of Creditors. | 

The pubiication of Interdi&ions comes not from the Canon lT-aw, 
but from the tre, where 1t 18 neceſſary that they be publiſhed 
in Parecia & Mercatn , as with us, Vid. Argent, tit. des Minenrs, 
Art. 492. where he likewiſe determines, that it a third party knew 
of the InterdiQtion, either by being a Witneſs, or. by a privat Inti- 
mation made to himſelf, that any right made to him would be null; 
with us allo the raiſing of an Inhibition upon a Bond of Interdi&i- 
on was found equivalent to a publication; the defign of the Let- 
ters of Publication being only to put the Lieges in mala fide, 10 
November, 1676. Stewart contra Hay of Gonrdie, where it was likes 
wiie found that the perſon Interdited might after Interdiction ſell 
his Lagd notwithſtanding thereof to a third party, if the Bargain 
was profitable, and that without the conſent of the Interdiers : 
but in that caſe the Bond of Interdition was many years kept up, 
and the Inhibition thereupon was never execute till about the very 
time the communing begun for ſale of the InterdiCted perſons Lands, 

Obſerv. 3. That albeit all Inhibitions and Interdictions are to- be 
Regiltrated by this 4@ within 40 days3 yet Inhibitions for Teinds 
need not to be Regiltrat, for an Inhibitions for Teinds 1s but in 
effe& a Summonds or Warrand diſcharging the Party to lead, but 
not diſcharging third Parties to buy, and ſo needs not be Regi- 
ſtrated. 

Obſ, 4. That though by this AF they are to. be null if they be not 
Regiltrat inthe Sheritfs Regiſter, yet by 264 A@ Par. 15 Ja. 6. It is 
ſufficient to Regiſtrat them in the Regiſters of Stewards, or Lords 
oi Regalitie within which they dwell; and now they may be Re- 

| Ggg | oiſtrat 
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ACT 


123. 


Obſervations upon the ſeventh Parliament 


giſtrat in the general Regiſter at Edinburgh, which is not here men- 


IFRS eu 


tion'd, becauſe 1t was not extant the time of this A& and Regiſtra- 
tion in the general Regiſter at Edinburgh, is allow'd by the 13 A& 


Par, 16. Ja, 6. 


Obſert, 5. Whereas this AF appoints them to be Regiſtrat with- 
in 40 days after the publication3 it is doubted whether the day 
whereupon the Letters were execute,or Regiſtrat, is to be numbered 
among(t the 40 days. But by the late Decifions it is found ſufficient 
that either of theſe days be free. 

Nota, Inhibitions preſcrive from the laſt Execution,but notfrom 
the date of the Regiſtration, for Actions might have been intented 
upon them before Regiſtration, 19 February, 1680. Lmtefoct contra 


Glencorſe, 


& j hrs AF appointing ſuch as are abſent from the Convention of 
Burrows to be fyn'd, and that upon their Acts the Lordsof 
Seſſion grant Letters of Horning, &*c. 1s in obſervance,except in {o 
far as theſe Letters are ordain'd to paſs at the inſtance of the Burgh 
of Edinburgh, ,for by an unprinted A& of Parliament, 1607. Exe- 
cution is allow'd to paſs at the inſtance of the Agent of the Bur. 
rows, and the Letters are now ſtill raiſed in his name. 

This A& ordains the Burrows to be cited to their General Con- 
vention by a Miſhive Bill, but this is now done by a Miſfſive Letter, 
in which the chief Articles on which they are to treat, are expreſt, 
to the end they may conſult on them with their Conſtituents, and 
theſe are call'd the Heads of the Miſſive, but this excludes them not 


from conſulting 


foreſeen. 


on new Emergents , which could not have been 


Hat part of this A& which diſcharges the conducting and 
fraughting any ſtrangers to the I{]es, under the pain of tinſel 
of Life, Lands, or Goods, is in Deſuetude, 


Y this AQ Lords of Regality, and Magiſtrats of Burrows are ap- 
pointed to ſet prices upon all Stuffs, but that part of the AR 
appointing ſuch Magiſtrats and Judges as are negligent herein to be 
puniſhed at Juſtice Airs, or Courts, is not now obſerved; and yet 
that would not defend ſuch as might be pannel'd upon this ac- 
count; for the negligence of Judges ſhould not defend them, ſee- 
ing that would invite them to be negligent: 


His A& appointing the ſhooters with Guns to be puniſhed, is 
I not in Deſuetude, but is ſeldome put in execution; and it 


was thought that Fowlers had preſcrived an exemption againſt it, 
ſhooting being their Trade, and their defign is not lyable to theſe 


ſuſpitions for which the carrying Guns is diſcharged by this AR, but 
yet ſince by a Proclamation 9 Fuze, 1682. Fowlers are diſcharg- 
ed to uſe Guns, and Setting Dogs, it ſeems this favourable con- 
ſtrucion ceaſes, and the bearing ſuch prohibited Weapons 1s ſtill 
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tined as the aggravation of other Crimes, but is not ſo ſuſtain'd 
—_ it takes off To ſtrength of a defence that would be otherwiſe 
rclevant 3 and thus Nicolſon being Pannel'd for Murther, 24 June, 
1673. alledg'd that whilſt he was ftrugling his Gun went off, 
without any acceſſion of his, which detence of his was ſuſtain'd, 
thaugh it was reply'd, that carrying of Guns was unlawful in a per- 
ſon of his quality, and ſo verſabatur in illicito & exillicito nunquant 


exculpatio, 


uf 2 Hough this A& prohibits the carrying Nolt and Sheep out of 
the Countrey, yet it is now allowed, and they pay Cuſtome 
to his Majeſty, for though before the Countreywas fully Jabou- 
redand pleniſhed with theſe,it was fit to keep themin the Countrey, 
yet now the Countrey would be too much burden'd with them if 
they were not exported. 


BY this At whoſoever renders the King's Caſtles for Money, are 
made lyable to,repetition. and it 1s declared that their Heirs 
ſhall be lyable, which Jaſt is the ſpeciality for which this Act was 
neceſſary, ſince the perſons who received the Money were there- 
by lyable to reſtore, and yet before this Act Heirs were not lyable 
by our Law, ſince the Crime wasextinguiſhed by Death, and thus 
in Crimine repetundarum repetitio ad Heredes extendit,l, 3. ff. h.t. nans 
zurpe lucrums ab Heredibus extorqueri debet licet crimina morte extin- 
guantar, l,5, ff. de Calum. 


ACT 


I 24, [1 


ACT 
I25e 


Hat mixing of Wines 1s juſtly by this AR made Criminal,and 4 CT 


| declared a point of Dittay, and this is by Carpzov, Tit. Falſ. 
and other Lawyers declared to be a ſpecies of Falſhood, and to be pu- 
niſhable as ſuch, 


—— 


— 


King James the ſpxtb, Parliament $, 


endeavoured to curb the infolence of ſuch Miniſters as be- 
ing diſſatisfied with Epiſcopacy, became very feditious and 
turbulent; for at this time Spotſwood's Hiſtory tells us, 
that there being a Convention of Eſtates holden by King James, the 
Miniſters of Edi»burgh, and others deſired that nothing might paſs 
concermnyg the Church, till they were heard ; and Mr; Pozt, pro- 


B this AF as by all the AFs of this Parliament, King Fames 4 CT 


126. 


1290 


teſted againſt the Proclamation of theſe As , and by this AF ſuch - 


as decline the Kings Council , and refuſe to be judged by them in 
any matter whatſoever s of whatever degree or FunRion they be, 


Geg 2 are 
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ACT 


130. 


Obſervations upon the eighth Parliament 


are declared gnilty of Treaſon» This AF was occaſioned by their 
frequent declining of the Council , upon pretext that the Council 
were not Judges competent 7# prima inſtantia, to what was preach- 
ed by Miniſters, and particularly by Mr. Andrew cMeldrums De. 
clinatorz and upon this AF Mr. James Gutherie was Convict of 
Treaſon, for declining the King and his Council at Stirling in 
anno 1651. and was execute therefore In arno 1662: 

This Opinion the Presbyterians did borrow from the Romih 
Church, who make Eccleſiaſtick perſons only Judges in the firſt in- 
ſtance, to what is ſpoke or written by Church-men, and after they 
have found them guilty , then they deliver them over brachio ſecu- 
lari; For underltanding theſe Exemptions that are claim'd by 
Church-men from the Civil Juriſdiction of Laicks3 it is fit to know 
that the King, Derz. chap, 174 verſ. 18. is commanded 70 write the 
Law, and that David, Solomon, Foalh and others did Reform the 
Prieſts and others ſerving at the Altar, and judg:d their miſdemea- 
nours, in imitation of whom Conitartin the Great Theodoſin, 
and the firſt Chriſtian Emperoursdid regulat the Clergy, and judge 
Crimes till Archdius and Honorins , did by an expreſs Law, ordain 
quoties de religione agituy Epiſcopos judicare, ceteras vero cauſas que ad 
ordinarios cognitores vel ad uſum publici juris pertinent legibus oportet 
audiri , which were juſt marches betwixt the Secular and Civil 
powers : But Jzſtinian at the inſtance of Memna , Patriarch of 
Conſtantinople, did in the thirteenth year of his Reign, by his 123, 
Novel. ordain that Church-men ſhould be only conveenable in Ci- 
yi! Caſes before their Biſhops 3 and as to Criminal Caſes, that they 
ſrould be only conveenable before their Biſhops in Eccleſtate . 
tick Crimes , Civil Crimes being cognolſced by the Judge as for- 
merly. 

From theſe beginnings did ariſe the vaſt pretenfions of Church- 
men , whereby they endeavoured to decline the Civil Judge in all 
Caſes, as well Civil as' Criminal, in the firſt Inſtance, and to that 
hight that Panor in. c. novit, 13. Decret. Greg. de Judiciis & in c, 
cauſam 4. Decret. Greg. qui filii ſint legit, aſſerts that both the 
Juriſdi&tions Spiritual and Temporal belongs to the Pope, which 
was firſt check-d by Peter Cogriers , the Learn'd Advocat of Philip 
4. King of France 1329. It is Declar'd by the I14, AG 12 Par, 
Ja. 6. That this A& ſhall not prejudge the Spiritual Office-bearers, 
as tothe power of Excommunication, Collation, or other eſſential 


Church-Cenſures, 


His A& declaring that ſuch as ſhall impugn the Authority of 

the three Eſtates, or ſhall ſeek or procure the Innovations 

or Diminution of their Power or Authority , to be Treaſon, was - . 
occaſioned by ſuch as endeavoured at that time to exclude Biſhops 
from the Parliament, of which they were, and are the third Eſtate, 


and it.is obſervable, both by the Narrative and Statutory m of 
this 


- "2 I EOS EAN 3 | 1 _ —_—" 
of King Fames the ſoxth,, 5 . aog 
this 4G, that the deſigning to-exclude one of the three Eſtates, was 
the chicf deſign of the A& , - though ſuch as impugn the power of 
the Parliament in general, ſo far as relates to Caſes Spiritual, - do 
likewiſe commit Treaſon 3 and as in the former A&, the contro- 
verting of the power of the Council , is declared Treaſon 3* fo in 
this At, the.controverting the power of the Parliament, is much 
more Treaſonable ;. and yet it is controverted, whether the deny- 
ing any Branch of the Parliaments power be Treaſonable, ſuch as 
is the quarrelling the Power or Conſtitution of the Articles; or 
whether the SubjeAs may appeal from the Seſſion to the Parlia- 
ment? Or if the Parliament has power to Reduce their Sentefices 
paſt #» foro? In all which , the Parliaments Authority may be 
alleadg'd not to be controverted 5 but the queſtion” ſtems to 
reach only to the controverting, its fundamental powers ; and 
if ſuch Caſes as theſe were Treaſonable , - the people. might be 
diſcouraged to enquire even into what were otherways lawful ; 
and whatever may be faid againſt ſuch Debaits, when they are 
meerly factious , and officiouily mov'd, and proſecuted by ſuch as 
have no intereſt 3 yet ſuch Debates in Parliament may be alleadg- 
ed not Treaſonable by the 40 A# 11 Par. Fa. 6. and the votes of 

Parliament are likewiſe by this Act declar'd to be free Votes. As to 
all which, I ſhall only ſay that theſe and ſuch caſes, are tobe deter- 
termin'd by the reſpective Circumſtances;and therefore it is ſtill fafer, 
not to approach too near thoſe Rocks, on which we may. ſplite, | 


"THis A# declares the Convocating all Councils, Conventions 
: or. Aſſemblies, Civil or Ecclefiaſtick , to be puniſhable by ACT 
the pains enacted againſt ſuch as Convocat the Kings Lieges; and 731+ 
it was occaſioned by -the unlawful Church-afſemblies, holden. at 
that time in oppoſition to Epiſcopacy, and by the 4 A& Par. 1 Ch. 
2. This AG is Ratified, and all ſuch Convocations declared py« 
niſhable , though it be pretendediby ſuch-as hold them ; that they - 
deſign nothing but the good'of King and Kingdom 53 which 'De- +. 
- Claration was there made to condemn the falſe 'pretences of our late 
Rebellion, _ nt rv: | 
JT is obſervable fronithis AF, that the being'once of twiee drunk, 47 
is not a ſufficient reaſon for deprivation'of a Miniſter ;i"for the 132, 
a requires common Drunkenineſs, and deprives ebriofumeed non | 
EDYTUMR. | ” RTE CALL I-48 
Obſerv. 2% That though this A&# ſay, That ' noxe reſidence For the 
ſpace of four Sabbaths,, without the allowance" of ' the Ordinary ſhall be 
cauſe of Deprivation; _Yet though there be 'no' exprels alldywance, 
| the None-refidence. will be no reaſon of Deprivation, if the reaſon 
was ſufficient, and the Ordinaty could not be had, as the Common 


Law decides in this cafe, 
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_ Cod.iſi.quis imperators maledizerit : - For 


| 
. ter. Gonrie's Execution. 


- Highneffes Afﬀfairs,z; or in the;Atairs of 
: to-make inquiry. curiouſly into, what His Mayeſty, or His Coun 
does, for that is preſum'd to be done walo grimo.: Andin all ages | 


"Obſervations upon the eiphth Parliament 

None-refidence is a Caufe of Deprivation by the Canon Law, 
Decret.Greg.dePreb.cap. 17.and Franciſcus Forrenſis has writ a Learr'd 
Treatiſe , proving the neceflity of Reſidence to be juris divini, 
"The Civil Law had formerly required Refidence from Church- 
men, Nov. 6. cap. 2, & 123. cap, 9. except where they had liber- 
ty from the Emperour , and thus with us the King only may diſ- 
penſe with None-reſidence. 

'Obſerv. 30. That plurality of Benefices having Cure } is a ſaf- 
ficient Reaſon of Deprivation, which is conſonant to cap. adhec. 
13s de Prebend 5 But exception is made, where one is not 
able to entertain the Incumbent , vid. Alphons. Hoieda de compa- 


tibilitate beneficiorum, The Pope might diſpenſe , ſo now may the 


King, | 

Obſerv, 40. That by this A# Commiſſoners to be appointed by 
the King, are to have power ofdepriving Miniſters, which is abro- 
gated by the firſt AZ 12 Par. Ja, 6. 


T7 this AZ declares that Miniſters who exerce, or officiar 
as Notars, ſhall be depriv'd , yet it does not exprefly annul 
the Writ; and therefore a Contra&t of Marriage Subſcrived by a 


Miniſter in place of a Notar, was the 12 of July 1631, Haſſington 


con, Bartilme Suſtained, though it was fourid that the Miniſters was 


thereby deprivable. 


This _£& diſcharging Mjniſters to be Judges, was made to ex- 
clude. Mr. Pot , who was then Lord of the Seſſion ; - for after 
the Reformation , Miniſters 'came in place of the Fccleſiaſtick 


| Lords, and though they pretend now that Biſhops ſhould not ſit in 


Civil Judicatures, yet they defir'd to be there. 


Y this At theuttering of flanderous and un-true Speeches, to 


42 the contemprof His Majefty ;- His Councils Proceedings, and 
'Progenitors, is declar'd puniſhable, as Leafing-making ; and Lea- 


ſing-making is puniſhed with tinſel of Life and Goods , by, the 4.3 
AF Par, 2 Ja. 1. Vid, 4G 83 Par. 6 J 5. Vid. etiam tit, 
uch {landerous Speeches, 


the.party is ſometimes only, Banill 'dor Scour, 'd , as Tweedie was, 


March x3, 1612. But one Fleeming was hang'd for ſaying" that he 
wiſh' the King would ſhoot to*dead, May 15. Fers. rpotefnnod Re- 
that. this- AZ was occaſioned. by Pamphlets and Preachings af- 


» + XxX 
bu 


..20,, Thatall.the Subjeds.arc Di 


lured to medie in His 
is Eſtate , that is to ſay, 
jeſty, or His Council 


ſuch curioſity has been puniſh'd. Thus Anguſfus kill” Pararus 
welari curioſuns Sueton, cap. 27: and Plut. |. de curioſ. Obſerves that 


"41E 


OD &c nw molt LE So 


of King James the ſoxth) © | 
the Locrenſes fin'd ſuch curious perſons, Yid. Langl. 1. 8 Semeſtr, c: 
11, who Treats on theſe Crimes Learnedly. , 


BY this AF, no Sentence of Forfalture for Treaſon, conimitted 
againſt the King and his Eſtate, can be quarrelled upon Nulli» 
ty of Proceſs, till the Crime for which the Forefalture was led. be 
ardoned. | | Sg | 
n Obſerv, 1- That ſince this Actſpeaks ghly of Crimes committed 
againſt the King and His Eſtate, it has been doubted, whether this 
AQ can be extended to' Treaſon , meerly committed againſt the 
Kings. Perſon; for by the Kings E3zate is ordinarly mean'd HisPre- 
rogative and Majeſty» | l; 
Olſerv,, 2. That that part of the A& which Diſcharges Adyocats 
to plead, or conſult for any perſon, who ſtands torefalted, isabro» 
cared, 4G 38, and AG 39 Par.11 Ja. 6. But yet none uſe to plead 
tor forefalted perſons, till they get a Licence from the Judge before 
whom the Tryal isto be. WT | 
There wasa Commiſhon granted to confider what nullitzescould 
be objeCted againſt Swntons Fortalture, and it was alleadg*dthat the 


Decreet was null by intrinfick nullities, in ſubſtantial points, and ſo 


the Commiſhoners might proceed, fince this AQ was orlly to: be jn- 


T1 
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I359 


terpretedof Formalities, and alleadg'd nullities, which govld:notbe ; i 


inſtantly prov'd, or did not appear by the Decreet it ſelf, yet they 
. would net proceed, becauſe the foretalture wasnot , nor could -be 
purg'd, and the Crime. was notour, | -4 


"His A declaring all Remiſfions for Slaughter, Fire railing, 
| | and other odious Crimes to be null, is ſuitable to Srat,,Dav. 
2: cap, 50.and AF 7, Par. 3, Ja, 5. But this 4& rs thought Tem- 
porary, as is kewile AZ63 Par. 6 Fa. 4. and notwithſtandiw of 
theſe Aﬀs, His Majeſties'Remiſſions for ſuch 'Critmes has been oft 
ſuſtain'd, vid. crim. prad, Tit. Remifſions, wy Eeth 

His AG is in Deſzetude, for His Majeſties Guards are 
| | of the Exciſe 
'AF of Council, 


paid.out 
| tia 47 is fully Eaplained, criw.tis. Murder? 


- 


| B'. this 47 Decreets'of the 'Lofdsof Seffion are diſcharged tobe 


LJ Suſpended withewt Conifigmation, but this being/in - , 
it is by the Regulations, Hrrice x9.” appointed; that iDetreets ## 


foro ſhall Hot be Suſpended without-Confignation, or by:the whole 


-Lords/intitie-ef Seſſion, or by three Lords in time of Vacance; 

- It may be doubred-what' this AF-mmeans, in appointing Letters of 

-Poynding;as well as'Horfivg to paſs, not only foriiquid'Surns, !but 
where the execution conſiſts i» faGoyfiniee poynding can ofby: befor 
a liquid Sum. To which it may be anſwwer'd, thatthemeaning of the 

-words are, 
was not Originally for a liquid Sum{dut ad fruar proflaedum ; but 

tt is neceflary in that caſe, that ITE ſhould be —. * 

; Hhh 2 at 


that poynding tay beallow'd, though the: OBligation ©", 


ACT 


I 30 


; and ] find this A formerly eſtabliſh'd by an © © 


137. 


ACT 
138. 
ACT 
139. 
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ACT 
_ 140, 


Obſervations upon the eighth Parliament 


dat by a Sentence, elſe there could beno commenſuration, and ſono 
poynding 3 and yet I cannot deny but the Clauſe is ill expreſt. 


His A& appointing that the Defender ſhall find Caution to en- 
ter the Juſtice-Court, but in ſober manner, is now in De- 
ſuetude, there being no ſuch Clauſeeither inthe Letters,or any fuch 


Caution found, but though the Juſtices allows ſome Friends to 


ACT 
I41- 


enter the Pannel with the Defende 
difarmed, \ | 


His A& appointing that Salmond, Herring, and White Fiſh 
ſhall be only fold at the Staple here related is in Deſuetude, 
and though the Town of Aberdene has their own Gadges of Salmond 


r, yet theſe muſt be very few,and 


. conform to this AQ, yet the Town of Edinburgh pretend a right to 


be the ſole Gadgers of Salmond in all Scotland, by vertue of a Gift 


| From King Charles the Firſt, which Gift the Town of Aberdene have 


ACT 
142. 


UcT. 
2, 


.. 


ſufpended upon this Act z and this AQ in o far as it appoints Hers 
ring and Whive Fiſh to be brought to Leith , and Crail, is expreſly 
abrogated by the 14 4&F, Par. 10 Ja. 6. 


Tis A& is explained in the Obſervations upon the 75 AF,6 Pat. 
.* Fas 6. | 


King Fames the frxth, Parliament g. 
I - AR was introduced to corre an ill cuſtome which had 


Fa 
v 
f 


| crept in at the.Reformation, whereby the Popiſh Prelats 
finding that they were to be put out , did demit their 
- © Benefices in favours of theſe with whomthey entered ina 
compaR, and by vertue of which compa@-they reſerved to them- 
ſelves their own Liferents3 Likeas, according to the C1non Law, $S; 
quis reſignaverit beneficium retentis ſibiſrugibus pro per ſi-ne non valet 
reſignatio nam decet quod ipſe qui Altari ſervit ae Altari t ivat, cap. cuns 
ſecundum 16 de preb. And jnreaſon it muſt be concluded that the Be. 
nefices muſt be ill ſerved when theſe who relign reſerve their own 
Liferent, forhe who ferves will have nothing in that caſe, and he 
who ſerves not ought to. have nothing-: Therefore by this A& all 
ſuch compatts are declared null, and it is declared, that for the fu. 
tureall Rights tobe made to Prelacies ſhall be null,cxcept the places 
be vacant by deceaſe, forfalture,.or ſimple dimiffion of him who poſ- 
ſeſt the ſame formerly ; nor. doth the King now accept of any di- 
miſſion or reſignation in favours of any other party , for that is a 
real invaſion-upon His Royal Power, by which he diſpones upon afl . 
Offices according to his free will, 
/F. 7 Hen perſons are forfeited, they or'their Children uſe to ab: 
'Y fra the Evidents;of their Land, and therefore by the 
firſt part of this Act , it is declared that the King or my >" 
"811 Ft; - a 


of Kine James the ſoxth, 
ſhall have right to all Lands, &c. peaceably poſſeſled by the fore- 
feited perſon, for the ſpace. of 5 years preceeding the forfeiture. 
Obſerv. x, That this priviledge holds only in caſes of Treaſon, 
but not where his Majeſty comes to have right by any other Title, 
and it may be debated if this ſhould hold where the forfeiture pro- 
ceeds upon all the Laws whereby any Crime 1s ordained to be pu- 
niſhed as Treaſon, but it is not declared to be Treaſon, ſach as 
Theft in Landed Men, &#c. for it would appear that this priviledge 
was only granted where the Crime 1s declared to be Treaſon ; but 


yet fince theſe Crimes are puniſhed as Treaſon, this Act ſhould ex- 


tend even to theſe, for the preſumptions inductive of this AQ, 2iz2 
that they will abſtra&t their Evidents, holds even in this caſe, and it 
cannot be deny*d but theſe perfonsare forfeited as Traitors. 

Objerv. 2, That this right introduced 1n favours of the King, 
ſeem to be only preſumptive, ſo that if any Party ſhould ſhow a 
Back-band from the forfeited perſon who was 5 years in poſleſſion, 
the perſon to whom the ſame was granted, or any who could in- 
ſtruct a better right, might pretend to exclude the Donatar, even as 
a Church-man who was decennalis &* iriennalis poſe ſor, rgight be ex- 
cluded upon a better right, or by proving that the Church-man poſ* 
ſefled only by a tolerance, but yet this preſumption may be anſwe- 
red tobe juris & de jure, and ſo to exclude all better rights, & ſi- 
bi imputent, who having ſuch rights, ſuffered the forfeited perſon 
for 5 years to poſſeſs without any interruption, and if fuch competi- 
tions wereallow'd, the King's right mightbe eluded by an hundred 
contrivances; and though this AR may ſeem tobe uſeleſs now, fince 
the Regiſtration of Writs, which hinders Writs to be abſtracted, yet 
that was repelled 23 and laſt of July, 1666, Earl of Southesk againſt 
the Marqueſs of Huntley ; but by the 4 AF, Par. 18, Ja. 6. It is de- 
clared that Extracts of Rights, either diſponed or confirmed by his 
Majeſty ſhall be valid, though the principles cannot bg produced, 
and yet if King and Parliament pleaſed , this Act might ſuffer ſome 


correction, becauſe his Majcſty 1s much better ſecur'd now by Regi- 


ſtrations than he wasat the making of this Act. 

Obſerv, 3. Thar fince this Act appoints this gui7quennal poſſeſſi- 
on to be proven only by the Retourof an Inqueſt, it was therefore 
well found that it could not be proven by exception, 13 Juxe, 1666. 
Home contra Tennents of Kello and Home, Yet though there be 
not a Retour already made, the Lords will ſuperceed extracting 
that betwixt and ſuch a time the quiquennial poſieſiion may be re- 
toured, as was found in that caſe, 

Obſerv. 4. That the poſleffion condeſcended on in the Act is 
where the forfeited perſons were 5 years in poſſeſhon by Jabouring 
the ſame with their own Goods, ſetting the fame to Tennents, or 
uplifting the Mails and Duties, ſo that it would ſeem that rheſe 
kinds of poſleſſions are requiſite in this caſe, and that the Act of 
Parliament hath required them, becauſe they are palpable z and 
thereforecivil poſſeſhon per conſtitutumgby reſervation, receiving 0 
Annualrent from Principal or Cautioners, not relative to theIn- 

I11 teftment, 
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" Obſervations upon the ninth Parliament 
feftment of Annualrent, but to the Bond or otherwayes ſeen nog 


ſufficient by the words of this Act, | . 
0bſerv. 5. That fincethis AR is founded upon uninterrupted pol+ 
ſeſſion ofthe forfeited perſon, that therefore where there are 1nter- 


ruptions; this holds not, and thus it was found that the railing of 
an Inhibirion was a ſufficient interruption, 23 J#ly , 1666. Eul of 


Southesk con, Morquels of Hunily. 

By the ſecond part of this ARit is appointed that where the for- 
feited perſon was 1n poſſeſſion of Lands, Tacks, or Tcinds, &c. the 
time of the forfeiture, albeit he had not been in polleſhon 5 years 
preceeding the Proceſs or Sentence of the Foriaulter,yet the Allize 
muſt retour what the Rebel did poſleſs the very time of the Pro- 
cels or Sentence, and the King or his Donatar,is tobe entered there- 
to ſummarly, and cai'not be removed for the ſpace of 5 years , that 
In ihe mean time he may ſearch and ſeek after the Rebels Rights, 
for he cannot be preſum'd toknow quo jure the Rebel poſſeſt 3 and 
albeit it may ſcem both by reaſon and by this Act, that this ſhould 
only hold where | acks or previous poſlefſion , though ſomewhat 
ſhorter than 4 years, by vertue of a right, could be proven, yet 
the Lords fhund that this part of the Act holds even where no right 
could be ſhown, if the forfaulted perſon was in poſſeſſion, 
though for never ſo ſhort a time 5 and it being alledged that theſe 
5 years in this laſt part of the AR ſhould be counted from the time 
of the fortaulter , and not. from the time that the Donatar en- 
ters to poſſeſſion, for elſe he might by lying out prejudge the Cre- 
ditors. The Lords found that if the Rents were extant, he had 
right thereto from the date of the forfaulture, though prior to his 
polleſhon, 24 January, 1667, Home contra the Tennents of Kello : 
Bar that caſe being a competition betwixt the Donatar and an Ap- 
pryzer from the Rebel, the Lords found the Donarar might ſum- 
marly redeem the Appryzer, and enter in polletiion, ibiders. 


He reaſon upon which this Ad is founded, is, that when any 


\ perſon raiſcs a multiple poynding, the party who is troubled 


by many who pretend Right , ought to be ſccur'd when he pays 
to that perſon who prevails 7am res judicata jro veritate habetur, 
and he payes authore pretore , and though Minors have by the Ci- 
vil Law and ours, a double remedy, it their Tutors and Curators 
ſuffer a Decreet to paſs againſt them for not compearance , wiz, 
That he may either reduce the Sentence, or purſue the Curators 
for damnage and intereſt, in ſuffering the Decreet for no compear. 
ance to go againſt them; yet in this Act it is declar'd, that if a Ma- 
jor who compeats with a Minor in a multiple poynding , be pre- 
ferdto the minor, becauſe of the Minors not compearance in that 
caſe, the minor has only a&ion againſt his Tutors and Curators, 
but cannot Reduce the Decreet of preference , but if the Minor 
have no Curators, it is declar'd he ſhall be reſtor'd as accords of the 
L1w, that is to ſay, he may reduce the Decreet , ſince in this caſe 
he has no other remedy, but if the Decreet of preference be quar- 
rellable for any error in the execution , or if the party abſent can 
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of King James the ſixth: 


ſhow a neceſſary reaſon for his abſence, then the Decreet is quar- 
rellable , either by Majors or Minors 3 yet the Lords found that 
payment bona fide , conform to this At, does ſecure the Payer, 
not only againſt the principal Competers, but againſt their Af 
ſigncys, November 24. 1576 Weir contra the Earl of Callender ; but 
it has been debated whether the party who has been prejudg'*d by the 
Decreet of multiple poynding , may be Repon'd againſt the ſame, 
by way of Suſpenſion z or if a Reduction be necetlary, and it has 
been found, February 1 1670. Watſon contra Sympſon, that a De- 
creet of multiple poynding , obtain'd againſt the party , * could 
not be taken away without Reduction at the parties Inſtance ; nor 


' was a Suſpenſion at the Tennents Inſtance ſufficient, becauſe the 


Narrative of this Act bears exprefly T hat the parties uſed to crave to 
be reponed, by intenting Reduction 53 .and that the party who obs» 
tains the Decreet, is by the Statutory part only oblig'd to anſwer 
in the ſecond Inſtance , .which the Lords found to be by way of 
Reduction 3 and from that Deciſion 1t 1s very clear, that theſe 
words , The ſecond Inſtance 1n all Statutes , are only Interpret by 
the Lords , to be mean'd of Reduction , and not of Suſpen. 
ſton. 

Obferv. 19, That the party al ſent will not be prejudg'd , if he 
have a neceſſary cauſe of his abſcnce 3 for it were unjuſt to puniſh 
a man for what was not 1n his power 3 and yet by this Reſerva- 
tion, he who gets payment is ſtill unſecure; but he who pays by 
vertue of the Decreet before ReduQion be intented, can never be 
call'd in queſtion. 

Obſerv. 29. That the party prefer'd in the multiple poynding, 
is only thereby ſecure, as to the bygone profits which are paid, 
and ſo in eftc& facit tantum frudus conſumptos ſuos; and if the 
ſams be extant, unpaid to the party ſo prefer'd , he who had 
the beſt Right before the Decreet of multiple poinding, will ſtill 
be prefer d 3 and it ſeems by the words of the A& , that it the 
profits themſelves be extant , the beft Right will be prefer'd ; fur 
the words are, Nor et ſhall have any Right tothe bygone profits intro« 
metted with. 

This is by the 19 AG Par.ro Ja. 6. Declared only tobe extend- 
ed to ſuch actions of multiple poinding , as were intented alter this 
AG was made, 40 


TT firſt part of this AF diſpenſing with the not Sealing of fuch ACT 


' Papers as are to be Regiltrat, is explain'd in the 117 A@ Par. 
7 Ja. 5. and whereas this A& declares, that a Seafine is ſufficient, 
it Subſcrived before one Notar , and a reaſonable number of Wit- 
neſles , that reaſonable number is underſtood to be two , though 
by a vulgar error it 1s believed , that a Seaſine requires four Wit- 
neſes; and now by conſtant cuſtom, four Witneſſes are always 
adhibit 1n Seaſines, and by the 5 A& 3 Par. Ch, 2, their Subſcrip« 
tionsare neceſlary. | We 
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Obſervations upon the nimb Parliament 


ACT. BY this AQ it is appointed, that all Kirk-lands ſet in Feu-ferm 
YO 


ſhould be confirmed by the King, elſe they arenull by way of 
exception. _ F E ; / 

Obſerve. 1%, That though the Narrative of this A bears, That 
all Feus and long Tacks ſet ſince the Year 1558. ſhould have been 
Confirmed 3 yet the body of the A does not declare, that long 
Tacks need to be Confirm'd ; Vid, manticam de ambig. convent. lib, 
5. Tit, 10. And Balfour relates Deciſions bearing , That Tacks 
for three nineteen years are eſteem'd as alienations, and ſo ſhould 
be Confirnsd, 

Obſerv. 20. This At Declares, that of old all Kirk-lands ſhould 
have been Confirmed by King or Pope 3 | Yet the 187 AG Par. 
13 Fa. 6. ſeems to inſinuat, that neither Confirmarion-of Pope or 
King was neceſſary , but that the Kings conſent was ſufficienty and 
that therefore the A does Statute, That no right can be quarrel- 
led for want of Confirmation , where the King has conſented un- 
der the Privy Seal 3 but that the Kings Confirmation was ne- 
celary of old , is clear, R. M. lib. 2. c. 23. and the reaſon there 
given is, quia eorum terre ſunt de eleemoſyna Domini Regis, and 
being preſum'd to have been given by the Kings, for praying for 
them, they ſhould not be appropriat to another uſe, without their 
conſent. : L 

Obſerv, 3o, That only Feus of Kirk-lands are: ordain'd to be 


 Confirm'd ; and therefore the Lords inclin'd to think that Feus of 


Salmond Fiſhings ſet by Church-men , were not null, though not 
Confirmd, and Farnary 20, 1665, Rentoun contra Fevers of Col- 
dirghame. The Lords found that Gifts of an Office of Forreſtry, 
granted by Kirkmen , needed not be Confirmed, theſe not being 
preperly Feus of Kirk-lands, bid. 


TT AQ Appoints that allMoney and Vidualaſfign'd to the Cap- 
tains of the Kings Caſtles , and whereof they have been inpoſ- 
ſeſſion for five years, ſhall remain with them unqueſtionably, and 
this is like the Quinquennial Poſſeſſion given to the King in caſes of 
Forefalture, 

Nota, That the King has a Duty paid to him in Exchequer, cal- 
led The Caitle Wards, ſo calld, becauſe they are paid in for ward- 
ing or keeping His Caſtles, and he has no Right to them, but con- 
ſtant payment , conform to the Exchequer Rolls ; an4 therefore 
yearly the Sheriffs are charg'd with them , and they get Letters of 
Relief, and it was found in a caſe betwixt the Sheriff of Hadding- 
toun and Sir John Nisbet, Fanuary 11, 1678, That the ſaid Sir Joh 
had not preſcriv'd an exemption as to theſe Caſtle Wards, neither 
againſt the King, nor Sheriff, though he had paid none forfour- 
ty years, ſince there were Letters of Relief yearly granted, 40. It 
was alleadg'd , that his Landsof Dzrletoun having comeonce in the 
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of King James the ſab 


Kings hands, by Forefalture, and His Majeſty having of new given 


them out, that Servitude was thereby extinguiſh'd ſince res ſua me- 
mini ſervit, but was repelld 3 becauſe the King did of new only 
Diipone the ſaid Lands, as when they fall in hishands by the Fore+ 


falture; 


| — 


2 


. King Fames foxth, Parliament 10. 


R, Nicol Dalgleiſh, and ſome other Preſbyterian Mini- 
ſters, having reproached the King and His Government, 
this A& declaring {landerous Speeches and: Writs, puniſh= 
able by Death, as Sedition was made, and is more fully 

explain'din the AF 134 Par. 8 Ja, 6, andin my crim. prad, tit, In- 
uries. 

; Obſerv. 19, Sedition is a Name that receives different puniſh- 

ments, according to its different Degrees of guilt ; and therefore 

where it is deſtructive of the Kings Authority immediatly and des 
ſignedly , it is puniſhable by Death , as here, though /. 2. C. de 
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IO, 


ſediticſis 5 the puniſhment of theſe , qu? ejuſmod? woes emiſernnt, 


is more moderat 3 and as that Law well obſerves words ſpoke 
in civilatibus @&* tumultuoſis clamoribus , are more puniſhable than 
the ſame expreffions would be, if ſpoken in private places,or with» 
out tumult 3 but yet by this Ad , ſuch ſeditious Speeches, whe- 
ther ſpoken privately, or publickly, are puniſhable by 
Death. 

Obſerv. 29. That when His Majeſties Advocat defigris not to 
purſue the Authors of ſuch Speeches to the Death , he Libels on- 
Iy that the Pannel cid ſpeak or write what tends to Reproach or 
Slander His Majeſties Perſon, or to miſconſtrut his Proceedings, 
but not that they actually did fo, and in that caſe the guilt infers 
only an arbitrary puniſhment according to the circumſtances that 
attend the ſame, 2 

Obſerv. 39. That though by this A@ the Depraving His Maje- 
ſties Laws and ACts of Parliament, is declared puniſhable by Death 
as Sedition 3 yet all miſconſtrugting Acts of Parliament , is not 
ſo puniſhable ; and thus, though a Sheriff or other Judge would 
miſinterpret a Law, ſo as to make it infer a higher mul& or penal- 
ty than the Law defign'd, that could not infer Sedition or Death, 
though 1t be likewiſe puniſhable 3 but the deſign of this A& is, 
to declare the depraving and miſconſtruQing of Laws, ſo as there- 
by to reproach the King or Government to be Sedition, and Spotſ- 
wood tells us,” pag, 243. That this A& was made for puniſhing theſe 
Miniſters who had declaim'd againſt the AFs of the former imme- 
diat Parliament , as deſtructive to their Diſcipline. Upon this AF 
the Lord Balmerino was found guilty in December 1634. for hav 
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ACT 


II. 


Obſervations upon the tenth Parliament 
ing diſperſed a Petition that refleted upon the Government ; in 
which Proceſs, it being fully Debated that dolnus malus ſhould be 
found in ſuch caſes, where the defign of defaming makes only 
the Crime; this was repelled, becauſe where the words may of 
their own nature, move diſlike of, and Sedition againſt the Go- 
vernment, the defign needs not be prov'd 3 for 1f the people be 
irritate , the Author ought to be puniſhed , and this Law conſi- 
ders the effe&, ard not the defign, and he ought to blame him. 
ſelf , who meddles in matters of Government without his 
Sphere. | | 

It was likewiſe alledged in this Proce's , that a Petition to the 
King Himſelf, could not be interpret a miſconſtructing 5 - but this 
was alio repell'd , becauſe both by the Common Law and ours, it 
has been found , that great affronts have been put apon the Go- 
vernment, by way of Supplication« Upon this 4 alſo, Francis 
Termnent was found guilty in amo 1680, and Mr. 1homas Roſs, in 
anno 1618. and the Earl of Argiſe, both in the Year 1662. and 
I681. 

Obſerv. 49. That in this AF mention is made of raiſing diſlike 
betwixt His Highneſs, His Nobility and loving Subjets 53 which 
word Nolity was expreſly put in by the Lord Hamilton and other 
Noblemen , who then turned out Captain Fames Stewart, againſt 
whom this A& was partly defigned , whereas in the A& 134 Par. $ 
Ja. 6. made the year before, by the ſaid Captain Fames's influ- 
ence, againſt ſlanderers, there is no mention made of the No- 
bility , as is obſerved by Mr. Robert Macgil, in Balmerino's Pro- 
cels. 


His A& diſcharging all Dilapidations of Benefices , runs only 
in the words of the Act, againſt ſuch as dilapidat Benefices, 
that are at His Majeſties preſentation; but yet depraxi, no Bene- 
fices that are even at: the preſentation of Laick Patrons, or Eccle- 
fiaſtick Subjects can be dilapidated. | 
Dilapidations of Benefices were formerly diſcharg'd by the 10x 
AF Par. 7 Fa. 6, but to elude that Ac, Benefic*d perſons ud not 
to give down any of the Bolls payable to the Benefice ; but to 
convert theſe Bolls in Money, and to make theſe who were lyable 
in payment , only lyable in very ſmall prices', and therefore ſuch 
Converſions are diſcharg'd by this At; But it may be alleadg 4, 
that where the Converſion is for leſs than the preſent price, as 
Victual now gives , it is unlawful fince that Converfion was unne- 
cellary , and the Benefic'd perſon is prejudg'd , becauſe if no ſuch 
Converfion had been made, he had got the Bolls preſently, which 


could have maintained him better than the ſmall prices , which 


theſe Bolls were worth the time of the Converſion 3 and yet by 
our Deciſions, the price that the Bolls gave the time of the Con- 
verſion, are only conſidered, becauſe both parties took their ha- 


zard, and the price mentioned in the Converſion , is preſunv'd to 


be the full price, except it could be proven that the Victual gave 
then 
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_ of King James the ſrxth, % 


then greater prices for iz antiquis, there can be no other probation, 
V:d.obſerv.apon the ſaid 101 4&7 Par. Ja. 6: 


Y this Act all Leagues and Bonds made amongſt His Majeſties 
Subjects, without his conſent, arediſcharg'd. 

Obſerv. 19. That though the Rubrick bears, that all ſuch Bonds 
and Leaguesarenullz yet they are not exprelly annulled in the bo- 
dy of this Act, but they are expreſly annull'd by the 4 4& Se/, x 
Par. 1 Ch. 2. | 

Olſerv. 29. That the puniſhment 1s not here expreſt, but in ge- 
neral, under the pain of being holden as movers of Sedition , and 
puniſhed with'all rigourz nor is it more ſpecial in the foreſaid 
4 AF Ch, 2. which I admire 3 but yet I think that ſuch Bonds 
and Leagues are puniſhable by Death from the Words, all rigour, 
which may be very well extended to Death , eſpecially in ſubje- 
Fo capaci , as Sedition 1s, for certainly. ſome Seditions may be pus 
niſh'd with Death , as we ſee in the firſt A of this Parliament, 
and by this ſame Act , ſuch Leagues are declar'd to be againſt all 
Law and Allegiance. Likeas by the 7 A@ Par. 1 Ch, 2, - The 
Subjeds are diſcharg'd to take or renew the Covenant, which is 
a Bond or League, upon their higheſt peril , and I with the Act 
had determiued what was the higheſt peril, for generally Lawyers 
do not extend ſuch Statutes to Death, | 

I find that the Nobility and others having enter'd into Bonds 
amonegſt themſelves, whereupon His Majeſty was ſurpriz'd at Ruth- 
wen , there are ſeveral Ads of Council, and particularly a Pro- 
clamation , iſhyd out in April 1582. diſcharging all ſuch Bonds fo 
* enter'd into, and that none enter into ſuch Bonds for the future, 
and that gave occaſion to this Act , which ſays, that theſe Bonds 
have given occaſion to a great part of the Troubles that have occurr'd 
ſince; The Certification 1n that Proclamation , is under the 
pain of being repute favourers and partakers with the Conſpirators a- 
gainſt His Highneſs Majeſiy, The A@ here related to is the 43 
AG 6 Par, Queen Mary, but that Ad properly extends only to 
Bonds of Man-rent, but not to Bonds of Combination, as this does, 
ſo that this A ſhould rather have been founded onthe 30 AF 2 

Par, Fa, 1. 
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There is in that Proclamation, and this Ac, exception made of 
Bonds enter'd into with the Kings conſent , which was added, be- 
cauſe the Nobility and. Eſtates at the Kings defire , entered in a 
League and Bond for preſervation of Religion , which is Regiſtrat 
in the Council Book, Juze8 1585, But this Bond is ſubſcribed by 
very few of every Eſtate. | 


BY this Act Charges ſuper inquirendis are diſcharged , but it is 
a miſtake to think thar by that Act, the King or other Judges 


cannot examine men without a formal Proceſs , for the detign of 
that Act 1s only to diſcharge the denuncing men Rebels upon ſuch 
Kkk 2 Charges 
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Obſervations upon the tenth Parliament 


Charges without previous tryal, and yet if the Chief Officers of 
State, or at leaſt four of them concur, it would ſeem that by 
that Act , even ſuch Charges are yet lawful, and where the King 
or Magiſtrat has previous informations of Crimes latent , it were 
againſt the intereſt of the Common-wealth , that they ſhould not 
be allowed.to clear theſe by particular Interrogators. 

It was urg'd from this part of the Act, that no man could legal. 
ly be Impriſoned, even by a warrand under the Kings own hand, 
and that this was very juſt in it ſelf, ſince as Liberty is very preci- 
Ous , and the beſt part of Property, it was fit to ſecure it ſo, 
as that none could take itaway , but, theſe who will be anſ{wer- 
able, and the King could not in Law be made anſwerable; and 
therefore it was juſtly by this Act appointed, that no man could 
be impriſoned by any Letter, even under the Kings own hand, ex- 
cept it were ſubſcrived by the Officers of State, who ſhould be an- 
ſwerable ; to which it was anſwered by His Majeſties Advocat, 
that this Act did not debar the King from granting ſuch privat 
warrands under his own hand, for there might be ſome caſes which 
he could impart to none of his Officers of State, as for inſtance, if 
all his O thcers were upon a plot againſt him, orit the Crime were 
the being upon a Plot witha forraign State , which the King were 
not yet 1n a condition toreſent , though he might juſtly apprehend 
his Subjects who were in acceſſion to it ; but the deſign of this 
part of the Act was only to diſcharge the pafling ordinary Letters 
in common courſe under the Signet , except in this Method, and 
It might be much rather retorted , that fince only Letters under 
the Signet, arediſcharged to be paſt, except in this method3 there- 
fore privat warrands from the King himſelf , are not diſcharged, 
for if the King and Parliament had defigned any ſuch thing, they 
would haveexpreſly diſcharged all warrands under the Kings hand, 
which is not done in this A&, and it1s clear by the 184 A& 13 Par, 
Ja. 6o That the King may give Warrands out of his own mouth, 
to ——_ Rebels, orothers whom Magiltrats are obliged to ap- 
prehend. 

1 find alfo that this AR was paſt formerly in the Privy Council the 
23 of June, this year, 1585. and there the Ad bears, To have beer: 
made to prevent the obtaining of unformal Letters at the importunity and 
malice of privat perſons, which clearly evinces that it was not deſign'd 
to preclude the King from ſecuring ſuch perſons who he had reaſon 
to believe were obnoxiousto the Government, 

It is obſerved in the Ads of Sederurt, that the King 8 Junre,158r, 
ed Letter ordain'd ſeveral Advocats to be impriſon'd indifz 
CaHAM, A 

By the ſecond part of this A& Writers to the Signet are ordain'd 
to keep theold Style unalter'd, for Arguments brought from Style | 
are a great part of our Fundamental Law, and 1n all our Deciſions 
Argumentum a Stylo is (till very ſthong, as from the wills of Inhibiti- 
ons, InterdiQtions, from the Forms of the Chancery, &c. and yet 
in ſome caſes this Argument is not concluding , and thus Gifts of 
fingle Eſcheat bear all Moveables preſent and to come, and ye- 


they 


Ee. f 


DS; 
a 
55 

uh 


profitable for the Common-wealth, that ſuch as deny it are Criminal, 
| 11 ] 


of King Jaws the ſixth | 


they giveonly right to what Moveables theRebels have or ſhall poſſes 
within a year after rebellion 3 and though by the Style of Gifts of 


Wards the relief is diſcharged, yet that diſcharge will not be valid, 
As alfo, the Style of Inhibitions and Interdictions bears a probibiti- 
on to alicnat either Heretage or Moveables , and yet it extendeth 
only to Heretage. Dr | 

Stilus Curie 1s by Juſtinian call'd forma &» obſervantia , whence 
comes our word, Form of Proceſs; Stilus & conſuetudo fori vel judicii 
pro lege obſervari d:bet , I. 1. $. in honorar, de war, &-extraord, cog. 
vid, Veet. de Stat. S$ec#.3.c.3, | Wis 

oObjerv. That though by this At every Writer ſhould write his 


name upon the back of the Signature which he writes, whichdoubtz 


leſs was introduced, tothe endthat every Writer might be anſwe- 
rable for hiserrorsin Style or otherwiſe 3 yet if at the paſſing of 


the Signaturein Exchequer, the Writer ſubſcribes his name, the Sig- 


naturewill be ſuſtain'd, which was found neceſſary, though it was 
alledg'd that this At was in Deſuetude, as to this point, for it was 
found not to be in Deſuetude. 


T's Act explains the 14x A@, 8 Par, Ja. 6. and diſpenſes with 
a part of it, and that is the Act to which this Act relates, 
though it be not expreſly cited. 
TY Act appointing Licences to be null, except they be ſub. 
ſcrived by the Comprtroller,is ſo far innovated, that they muſt 
now be ſubſcrived by the Thefaurer and Theſaurer-Depute, who 
are come in place of the Comptroller. 
BY this 4&, Sheriffs, Stewards, Magiſtrats of Burghs, and others, 
4} areordain'd to apprehend notorious Thieves, and if they refuſe 
they may be purſued Criminally, as partakers of their guilt , or Cj- 
villy for the payment of their Debt, and generally all theſe are ly- 
able if they refuſe to apprehend any Rebel for Civil Debts - But it 
may be doubted, 1. If any Judge be obligd to apprehend a mah at 
the defire of any perſon who cannot inſtruct the perſon whom he 
takes to be a Rebel, by producing Letters of Caption, as he muſt do 
in Civil caſ-s, and what makes a Thief anotorious Thief to this ef. 
fect, 2. If meer negligence in not apprehending theſe notorious 
Thieves be ſufficient to found a Criminal] purſuit againſt the re- 
fuſer, as partaker, nor have I ſeen this fliſtain'd 3 bur if any perſon 
ſhall contribute a&ively to a Thiefs eſcape, he is puniſhable as Att 
and Part, but with aleſſer puniſhment, vid. Clar. Rae Os mum. F. 
&- Bart* ad 1. furti, ff. de furto ait ſpem datam ad evadendum ici ajt- 
xilium ad commilttendum, 


Nota, By this A& all who are preſent and able to apprehend, are 
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oblig'd to a(liſt in taking Thieves, or if they refuſe they are tobere- 


pute partakers withthem3 and though they may be puniſh'd with 
ſome ſmall Mul&, yet the certification here ſet down is in Deſue- 
tude as to them, vid. tit, Duels Crim. Obſerv. num 8, Idem eſt facere,@9- 
#:0n prohibere cumpoſ's, and as the Law preſumes, every man guilty 
who wil not concur to puniſh what all men hate ſo much,and that they 
would concur if they favour'd not the guilts ſo this aſliſtance is fo 


but 


ACT 
I7. 


ACT 
28, 


Obſervations upon the teenth Parliament” 
but that which.is confiderablein this 4@ is, that if any Clamrd man 


. Tob any peaceable Subjeft, and ifthe Sheriff, or Steward, &s. re- 
fuſe to aſliſt him, not only 1s the Sheriff, ec. lyablez but further, 


it is declared lawful to them who have their goods ſtollen and reft 
toapprehend and intromet with the Goods of the Offender, or any 


other of the ſaid Clann, and retain them till compt and reciconing ; 


and thoughit would ſeem that this taking or retaining by privatau- 
thority, isnot allowable till the Sherift be required ro pive fatisfa- 


Rion, and refuſe yet in the caſe Moor contra Mecfadrick, 29 No- 


wemb. 1678. It was found that theſe were ſeparate Clauſes, and that 
a perſon purſued for a Spuilzie, might propone relevanily that the 
Purſuer being a notorious R ovber, or holden and repute. ſo, had 
rob'd him of as much, and ſo he might jaſtly have ferz?d upon the like 
quantity of the Purſuers Goods, though he had not firſt required 
theSheriff to repair him 3 nor was this A found to be innovat by 
the 100 AF, Par. 11, F4. 6. which appoints a new method for 
Goods taken away by Clann'd Men. 


- 
Ere is a Revocation of the King's Property in general, but I 
find in the Regiſters of Council, that upon the 22 of March 
1684. The King revocks all Rights made by him of the Abbacie of 
Dumfermling, which Revocation 1s made with the conſent of the 
Privy Council, though ordinarly Revocations are made by the con- 
ſent of the Parliament. 


Y-this A@ the neareſt Agnat, that is to ſay, the neareſt of the 
Fathers fide ſhould be Curator to Fools, Idiots, and Furious 
Perſons, 
Obſerv. 1, That this At is extended to Deaf and Dumb Perſons, 
to whom likewiſe the neareſt Agnat is to be Tutor, and though 


their Tutors and Curators are to be ſerved by this 4, yet if the 


neareſt Agnat omit, or is uncapable to ſerve, there 1s place for a 
Dative 3 nor doth this AFexclude the Father from leaving Tutors 
in his Teſtament to ſuch Idiots, and Furious Perſons, as are withe 
in the yearsof Tutory, as he may do to other Children - and Craig 
obſeryes that if the Furious Perſon, or Idiot have Lands, the S$u« 
perior will be preferr'd to the neareſt Agnat 3 but in thisT differ from 
Craig, for the Agnat will bepreferr-d to the Tutory of theſe, as he 
will be to the Tutory of Minors , and Superiors have by this 
A& diſpenſ'd with their Feudal intereſt, if they had any, | 
Obferv. 2, This AG relates to the Common Law, by which the 
Curators are called Curatores Legitimi ; but by that Law, as by ours, 
if there be no Agnatsextant, the Judge gives a Dative, whos pre. 
ferrd to all other neareſt of Kin, Yid, Tit. ff, de curat. Furios : 
And the Agnats by that Law, as by ours, are preferr'd according 
to the ſame degree as they would ſucceed, which is moſt juſt, ſince 
theLaw does prefer them to the cuſtody of the Eſtate, becauſe of 
their hope of Succeſſion, and therefore it may be doubted where 


there are three Brothers, whereof one is furious; 1f his Eſtate be 
conqueſt, 
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conqueſt, whether the elder Brother will be preferr-d to be his Tu- 
tor, becauſe Conquelt ai{cends5 but L incline to think that the Heir 
of Line is ſtill to be Tutor of Law. | # 

Obſerv, 3, That tins Law appointing the neareſt Agnat to be Tu- 
tor, holds only where there is nota Legal Adminiſtrator, and there. 
fore if a Wife who is an Heret;ix become Furious , the Huſband 
and not the neareſt Agnat will be her Tutor; and though Papinian 
thought the Huſband ſhould not be Tutor,!. 14. f.de Carat, Furioſ, 
Yet the cuſtomsof other Nations agree with ours, Perez. num. 10, 
h. t. vids 4G 67. Par, 8, Jam. 3. 

05bſerv. 4. Though this AF equiparats the Tutors of Fools, Idiots, 
and Furious perſons, to other Tutors of Law, allow'd to Minors, 


yet there ſeems this difference betwixt tiiem, that Tutors of Law to 


Minors mult ſerve within year and day fromthe time they arein ca- 
pacity to ſerve, but the neareſt Agnat may ſerve himſelf Tutor 
of Law to an Idiot or Furious Perſon at any time, and when he is 
ſo ſerv'd he will be preferr'd to a Tutor Dative, though the Lords 
will authorize that Tutor Dative to exerce ti]l a Tutor of Law be 
ſerved, the Exchequer being inuſe in the 7zterim to grant Datives, 
as the Lords of Seffion are to grant Curators ad lites, 21 January, 
1663. Stuart contra Sprenl; and though in that caſe the Pupil was not 
then declared Idiot or Furious by an Inqueſt, and ſo there could not 
be 2 Tutor of Law ; yet it ſeems thatalbeit there had been a previ- 
ous Declarator, and ſo the Tutor of Law had been negligent, the 
Deciſion had been the ſame, and the reaſon is, becauſe this Act pre- 
fers the Agnats; and yet it decides not, quid juris, it they.enter 
not ; and what if thenext Agnat require theneareſt Agnatto enter, 
and he refuſe quo caſ#, either it muſt be ſaid that albeit the Exche- 
quer make him Tutor Dative, yet be 15not properly Tutor or Cu- 
rator, but only a Curator ad lites, or elſe if he be once properly 
Tutor, the next Agnat cannot thereafter ſerve himſclf,zam Tutorens 
habenti Tutor non datur, vid, objerv. on the 67 A@&, 8 Par, F. 3. 


T is to be obſerv*d from this At, that Laws ought not to be ex- 
tended ad preterita, but only ad futura 5 and as the AG ſayes 
moſt reaſonably, Suljefs cannot obſerve what is not yet made; and 
not only ſo, but Argumento bujus Legis, 1t may be concluded that 
Proceſles are to be decided according to the Laws that were made 
before the Proceſs was intented, though the Law be made before 
the Deciſion in the Proceſs, which is very obſervable : a notable in- 
ſtance may be ſeen in AF g4. Par, 6, Ja. 6, where the Parliament 
makes an AC& upon occafion of a Proceſs depending before the 
Seflion, to bea rule in like caſes for the future, but_ leaves the caſe 
Gp to be decided as they think juſt, Vid. 0bſerv, on 10 AF P. 
3 Ch. 2. 


Ii is by this A& appointed that no Signatures or other Writs ſhall 
be preſented to his Majeſty but by his ordinary Officers,to whoſe 
Office the ſame properly belongs. And it appears by the TI__ 
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| of Couneil, that this AR was a part of the remedy of that complaint 


mentioned in thet3 Ac of this Parliament. 

Obſerv. 1, That by Officers hereare mean't Officers of State, for 
none elſe can preſent Signatures, and though a General Major or a 
Preſident be his Majeſties Officers, they cannot preſent Signatures, 
and yet any Officer of State may preſent promiſcuouſly any Signa- 
ture , though it would ſeem by theſe words, By his Maje#ies ordi. 


zrary Officers, and to whoſe Office the ſame properly belongs, that every 


Officer of State may not promiſcuouſlly offer, but that the Theſaurer 
or Thefaurer-Depute can only preſent Papers relative tothe Theſau- 
ry, the Juſtice-Clerk to the Juſtice Court, exc. 


Obſerv, 2. That though any Officer of State may preſent Signa- 


tures,yet by the 60 Ad 18g. 1 Par, Ch.2. any Officer who preſents 
ſuch Papers is obliged to ſend the Regiſtrat Docket to the Secreta- 
ry, to the end his Majeſty be ſo informed as that he may not grant 
double Rights. 


—— 


King James the ſixth, Parliament 11, 


compleat, which A& was made to prevent adebate that had 

fallen outin Fraxce a little before that time, where the Par- 

liament of Paris had declared that the French King was not 
Major-till he had compleated the laſt year of his Minority, whereas 
the Parliament of Royer: had declared him to be of lawfulage,when 
he had begun the laſt year of his Minority, nam 72 favorabilibus an- 
us inceptus habetur pro completo 5 and though Minors may revocke 
deeds done atany time before the laſt moment of their Minority, and 
that Mznoritas computatur de momento in momentum ; yet it is/advan. 
tagious for a King to enter upon the Government of his Kingdom 
as ſoon as can be, And though this be the age for reducing 
of deeds done by them, they have another Majority m relation to 
the Government, for we find that Foſias entered upon the Govern- 
ment at 8 years, and Selomor at It. Cicero Philip. 5, tells us, that 
the Kings of Macedon entered very early , and in Arno 1375. the 
Kings of France were declared to be Majors and capable of the Go- 
vernmentat 14. but by the Commiſſion of Regency ſet down inthe 
AF 1. Par. 1. Ja.6. The Regency is declared to continue till 17, 
at which time the King is to take upon him the Government but 
yet King James 6 took it upon him ſooner 3 nor do I find any parti- 
cular time limiting the King as to this point, and therefore there 
may be many doubts amongſt us whether the King or the Gover- 
nour ſhould be obeyed betwixt the Kings ages of x4 and 21, but 
before x4 no Pupil is thought fit by Law for adminiſtration 3 and it 
may be ſtrongly urg'd that 17 is the Legal age,for why was the Com- 
miſfionsinſert,it being only a temporary right.and ſuch uſe not to be 
inſert amonglt our Laws. By 


B: this AF the King's lawful Age is declared to be 21 years 


iz, » 
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- * of King Famrs the ſixth," 925 
By our Law minority runs in all perſons to the laſt moment of 

21 years 3 whereas by the Civil Law , it runs till 25 years 

compleat; and in this our King differs not from others, but becauſe. 

by the 2 -{& Par, 1 Ja. 2. Our Kings were declared to be in mi- 

nority till 21 years, therefore by the 897 4 Par. 10Q. Mary. 

21 years of age compleat , was declaredto be the perfe& age of our ' 

Queens 3 and by this A itis declar'd to be the perfedt and lawful 

age of our Kings. It were to be wiſhed, that for proving the age 

of all Minors , there were authentick Regiſters appointed, as in 0- 

ther Nations, and in ſome partsof our own, fince for want of this, 

true probation of their birth periſheth,and falſe probation-is adduc- | , 2 

py nay "Whares hog aura h on | | = 


FBſerv. rt. That by this At, the receipting perſons of the 4 C DT -\..» 1. 
Remiſh Religion, is not ſimply made Criminal, except they 24. 
did reſet them for three days together , or at three ſeveral times, : 
knowing that they were fuch, which may be urg'd in all caſes of <8 
Intercommuning , and reſetting of Rebels, and yet in other caſes 
once.and ſhort Intercommuning is ſufficient to infer a Crime. 
Objerv. 2. That by the 164 4@ 13 Par, Ja. 6. The reſetting 
excommunicat Papiſts , or Trafte&ing Fe/zits for three nights 
together, Or three nights at ſeveral times, is made ſufficient to in-: 
fer that they knew they were ſuch per preſumptioner juris &* de jure, : 
nor could theknowledge ofttheir being (uch be otherwaysproven,and 
If it had been neceſlary to prove their knowledge, the Law might: 
have beeneafily eluded by induſtrious ignorance ; and by that A# 
likewiſe, the third fault is declared puniſhable as Treaſon; and be- 
cauſe the puniſhment was ſo great,it was juſt the preſumptions wheres 
by it was to be infer'd ſhould be ſtrong. + 


Hough by this A& only the Sellers and Diſperſers of errones - 4CF 

ous Books, are to be puniſhed at our Soveraign Lords will, 25; 1 

and ſuch Books robe burnt; yet by our praQtiſe, the Bring- : 

ers home of Crucifixes , Popiſh-beads , &c. are to be uſed in the 

lame way and though there 1s only warrand here given to a Miniſter - 

and Magiſtrats of Burgh to ſeize, and burn ſach Booksz yet Mas | 
giſtrars uſe frequently to ſeize without a Miniſter, and Sheriffs and 

other Officers do likewiſe ſeize, but fince burning ſeems to be an 
extraordinary power; and ſo not to'be aſſum'd without a ſpecial 


Statute, 1 think that no Officers, ſave Magiſtrats of Burghs,- with: 
the concourſe ofa Minitter can burn- 


Y Jy reaſon why Miniſters Benefices under Prelacies, are declar- A C L Ma 

cd to be free of the firſt Fruits, and fifth penny of their Bene= 266 

fices, is becauſe in time of Popery, the firſt years Fruits of every, © 

Benefice were dve to the Pope, and ate call'd by the Canoniſts 4#- 

zata , agamſt which ſeveral Councils have made large; butineffe- 

Ctual Repreſentations, and the fifth penny was payable to the King, 
M mm and 
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and though this AR diſcharges only the exaQtion of theſe in Benes 


 ficesunder Prelacies, yet now even Prelacies are free from theſe ex- 


aHions in Scotland, though in Exgland the firſt Fruits belong il] 
to.the King. | 
Though the Prieſts were free from Subſidies amongſt the A- 
Eyptians , Geneſ. 47. verſ. 22. and that [, placet C. de Sacy, 
ccleſ, nihil extraordinarinum abhinc ſuperinduGumve ab Eccleſia flagi- 


fetur 3 Yet this was only as to Tiths, and things meerly Spiritual, 


but the Lands of the Church were lyable to Impoſitions , laid on 
for the common Defence of the Countrey , and therefore the Ca. 


1 noniſts, af « I. de immun, Eccleſ, give as a Rule, that iz bonjs Ec- 

plan bY / | wp leſiaſticis # tf 7 als ' þ and ſuch 

_ #7 "FM 5 Was this fifth penny here mentioned 5 and with us Miniſters ſtj- 
ind obo l7 4 


LY 


ad and , 


pends, but not Biſhops Lands, are now ordinarly freed from Impo- 
' fitions:; | 


AHCcT Bſerv. tz. That though ſach as invade Miniſters for the Cauſes 


27. 


therein exptimed, v3, for ſecking their Stipend ; or becauſe 
the Miniſter infligted Church-cenſures upon them , -or any other 


forged quarrel, are to be puniſhed with all rigour ; yet if they in- 


vade them upon any account, that is not Ecclefiaſtick or preme- 
ditat, as inanaccidental ſcufle, they are only in theſe caſes puniſh- 
able as for wrongs done to other Subjedts. 

Obſerv. 2, Since the AR appoints that they may be puniſhed 
with all rigour , and the tinſcl of their @Moveablesz It is clear that 
ſach Invaders may be puniſh'd likewiſe perſonally, befides the 
Confiſcation of their Moveables, yet the words, with all rigour, 
ſhould not be extended to death; but by the 4 AF Seſſ. 2 Par. 2 
Ch. 2. The aſſaulting the lives of Miniſters , or the robbing of their 
Hoſes , is declar'd puniſhable by death; and by the 5 A# 1 Se, 
of the ſaid 2 Par, The Parochioners are made lyable for the Out- 
rages done to Miniſters , if the Actors cannot be got. 

Obſerv. 3. From thele words, That they may be punilhed af the In- 
Stance of the Miniſter , or any other that will purſue 5 This Crime is 
made ſo far crimen publicure, that it may be purſu'd per quemlibet ex 
pepmlo, though he be not otherways intereſted. | 

Obſerv. 4, That this A& being only againſt Invaders of Mini- 
ſters, it is extended to Invaders of Biſhops, and all ſuch as have 
power to adminiſter the Sacraments, 7 4 Par. 1 Char, 1, 
In which A&there aremany otherExtenfions of this Law. 


ACT THe Popiſh Clergy had right to Lands that were mortifi*4+ 


29. 


. Temporality of their Benefices, and upon the abrogation of Pope- 


- "to, or boughtby them, and to Teinds which belonged to 
them 'as Church-men; The Teinds were call'd the Spirituality of 


' their Benefices, becauſe, they belonged to them as Church-men, 


andthe reſt was all comprehended under the Deſignation of the 


TY, 


* 
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of King James the ſixth; 


ry, the King did begin to ere& ſome of the Temporaſity of their 


Benefices in Lordſhips, which He Diſpon'd to ſeveral Noblemen, 
who were moſt aQive i the Reformationz Or to theſe whom He 
reſolv'd to oblige by their Intereſt, to be aftive in it,” and theſe 
were called iords of Eretion 3 but thereafter the Parhament re- 
ſolving to fix a conſtant Rent to our Kings, thereby to preclude 
the neceſſity of Taxes, and to ingage future Kingsnot to return to 
Popery, they annext the Temporality of all the Church-lands, and 
Benefices to the Crown by this ACt. | 

Objerv. 1, The reaſon whereupon this AF is founded , is, that 
the former Kings having mortifi*d a great part of their Revenue to 
Church-men , and having thereby impoveriſh'd themſelves and 
their people, it was therefore juſt, that the ends for which theſe 
Mortifications were made, being declar'd unlawful, the Benefices 
ſhould return ; by this reaſon ſuch Mortifications as were made by 
privat Families, ſhould have returned to them 3 whereas here all 
returns to the King : But in Law theſe Religious Houſes being 
demoliſh'd, all ought to have fallen in tothe King 3 for que »#l. 
lius ſunt ea ſunt domini Regis; and theſe were ſuch , for they bes 
longed not to the old Proprietars, fivce they were once Diſpon'd; 
nor to theſe Houſes, ſince they were extinguiſhed, and rhar being 
found a falſe Religion, what belong'd to it, did by the Law fall 
under Confiſcation. | 2 

Obſerv. 2, Though all Benefices belonging to Arch-biſhops or 
Biſhops, are by this Act annexed , yet they are reſtored by the 2 
Adt Par, 18 Fa, 6, And though all Benefices belonging toChap- 
ters are annexed , yet theſe are reſtored by the 2 A# Par. 22 

4, 6, | 

J Obſerv. 3. From theſe words in the Clauſe of Annexation, viz? 
Alb and ſundry Common-lands bruiked by Chapters of Cathedral Kirks, 
or whereof they have been in poſſeſſion as Commonty ; That Poſſeſſi« 
on in Church-lands , is very often repute a ſufficient Right, ad 
to be loco titult, For underſtanding whereof, it is fit to know, 
that both before and after the Reformation, a Churh-man being 
in poſſeſſion by the ſpace of ſeven years, though without a Title, 
has the benetit of a poſſeſſory Judgement, ſo that his Right 
cannot be quarrelled without Reduction 3 nor needs he 
produce a Title, as Laicks are oblig'd todo in poſfeſfory judge- 
ments, July 18, 1671. Earl of Hume contra the Laird of Riflaw. 
And if he be thirteen years in poffeffion , that poſſeſiron is to him 
in place ofa Title, for by a rule of the Chancery - (a£'we believe) 
decennalis & trieznalis poſſeſſio habetnr protitulo 5 *though. I find no 
ſuch Rule in the Romway Chancery, but yet theſe thirteen. years 
induce only a preſumptive Title, which does not exclude the true 


| Proprietar, 1fhe can inſtru& that the Benefic'd perfon poſfefſed 


either: by a redeemable Right, and produce the Reverfion, as was 
found in the caſe of Francis Kinloch , contra the Biſhop of Di- 
blane, July 11 1676, Or by a precarious Right, as was found' in 
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the caſe of a Miniſter , who had caſten Peits for thirteen yearsby * 


tolerance from the Heretor , and though there be no difficulty 
where the Right mortifi-d does expreſly bear , that it 3s Redeemable 
or Precarious 3 Yyetin abſolute Rights, there is greater doubt whe- 
ther after thirteen years they can be qualifed by correſpettive Ob- 
ligations,. TW 
The reaſon of this priviledge given to Church men , is , that 

they being imploy:d in Divine Matters, are ignorant and careleſs 
of their Right, eſpecially fince their Rights are not to deſcend to. 
their own Heirs. CR. 

| Ttis fit, hereto takenotice that by a vulgar error triennalis poſſeſſio 
was houſe to givethe benefit of a pollcflory jadgement, y2 March, 


1629. Marſhal contrathe Laird of Drumkilbo, and decennalis of a pe- 


titory, and thus did they interpret the former rule, At the Refor- ' 
mation alſo the Popiſh Clergy did either ſend their foundations to - 


Rome, or did by colluſion with the Laicks interefled, or in hatred of 
the Reformed Clergy, deſtroy their Kights; and therefore by an 
Ad of Sederupt 16 December 1612. It is declared that ten years 
poſſeſſion betore the Reformation, or 3o after the Reformation, 
ſhould be a ſufficient right either to Church-men, or to the King's 
coming in their place, by vertue of this Act, and conform thereto 
the Lords decided July 5 1626. Laird of Kerſs againſt Reid, 

Obſerv. 4. That becauſe the Roiſh Clergy were put from their 
Benefices, therefore they are by this Aft freed from any warrandice 
they had given for Church Lands diſpon'd by them; and by the 110 
Ad of the ſame Parliament, what is here Statuted as.to the warran- 
dice of Lands, is thereextended to Tacks, Penſions, and Aſſigna- 
tions, and ſo theſe two Acts are not abſolutely co-incid-nt, and the 
laſt unneceſlary, as they would ſeem to be 3 and though this was 
done majorem cautelam, yet by the common Law they would not 
have been liable in warrandice, fince no man1s liable in warraridice 
where the evidtion proceeded upon a ſupervenient Statute, for no 
man can warrand againſt a ſupervenient Law: 

Obſerv. 5.” That notwithſtanding that the Church-Lands are an- 
nexed,yet thereis a diſſolution in the ſame A&, warranding his Ma- 
jeſty to Feu any of the ſaids Church-Lands during his own time. 

Obſerv. 6, That though by this A# all prior Diſpolitions made of 
Church-Lands by his Majeſty to Lords of EreCtion are excepted from 
the Annexation, yet the Superiority of all the Erections both be- 
fore and after that AF, are annexed to the Crown, by the 10 AF 
Par;Ghe. 199 6k: ji PO. | OA 

Olſerv, 3-T hat the Spirituality of Benefices, v/ztheir right to 
theTeinds 15exprelly declared not to be annexed, but to remain with 
Church-menas formerly 3. for thoughby the 149 _A@ Par. 13 Fa.6.. 
It be ſaid that the Teinds of DunforoWs are annexed tothe Crown 


aſter the form of the 47 of Annexation, 1587, by which. all the 
Teindsof the remanent Kirk-Lands and Prelacies of the Kingdome 
are annexed ; yet that Clauſe is only inſert by miſtake 1n.my judge- 
ment, for that is not thedelign of the A@. 


Where 
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of King James the ſixth, | 
Where Stock and Teind are promiſcuoully Feued, it is declared 
by this A& that his Majeſty remains Superior both as to Stock and 
Teind, the Church-men having only rightto the tenth penny of the 
Feu-duty, the other nine belonging to his Majeſty for the temporality 
being only annex'd to the Crown, and the Teinds being relerv'd to 
the Church, it was very juſt that wherea duty was payable out of 
Church- Lands, cum decimis incluſis , the King ſhould only have 
right to a ninth partof that duty, and the tenth ſhould belong to 
the Church-man or Titular, in contemplation of the Teinds; but 
ſtill decime #ncluſe are fo fully exempted from all Fcclefiaſtick pay « 
ments, that though there be not ſufficiency of Teinds in the Paroch, 
yet decime incluje are never burden'd with the payment of Mini- 
{ters Stipends, though Miniſters Stipends be the conſtant burdeniof 
all Teinds 3 and for the ſame reaſon it was found 21 January 1633; 
that no Valuation could be ledof Land Feued, cum decinis incluſts, 
and not confirmed before this eA&, and that Laicks might preſcrive 
a right to them, but not to other Teinds, which ſhews that decime 
zncluſe are never lookt uponas Teinds, 

For underſtanding the origine and nature of decime incluſz 
with us, it is fit to know that by the Canon Law the Parſon or 
Incumbent and the Paroch Church were founded in the right of all 
the greaterTithes, called decime prediales, and that it was not law- 
ful for any man to abſtra& their Teinds from it, cap. de decimis 16. 
9ueft, x. And albeit the Popes did pretend that fince the Biſhops 
had the management of the Teinds, they as univerſal Biſhops might 
by their ſupereminent tranſcendent right appropriat them to the 
uſe of Monaſtries, Monks being the beſt of the poor, and Teinds 
being naturally burder'd with the maintainance of the poor; yet 
our King's who in all the tract of our Parliaments own'd their own 
Regalia, and the Epiſcopal Order againſt the invaſions of the Popes; 
did by the 7 AF, Pars 2. Ja. 4. declare it a point of Dittay, that is 
to ſay, Criminal for any man, to take a right of Teinds from any, 
fave the Parſon, Vicar, or their farmers, ſo far they acknowledg'd 
the Parochial Churches to be founded in their right to the Predial 
Teinds, | 

Notwithſtanding wheteof, the Popes to get the Monks to deZ 
pend immediatly upon them, did grant to thoſe Monks , exemp- 
tions from payment of Tiths, for they as well as others paid to the 
Parſon or Incumbent, till Pope Paſchal the 2d granted thoſe cxempti- 
ons,but theſe exemptions did thereafter ſo far diminiſh the proviſion 
of the Parſon (very many Lands, being either mortifi'd to them, or 
bought in by them) that Theodoſeus and other Emperours were forc'd 
to make Laws againſt exorbitant Mortificationsz; and Pope Adriar 
was forc'd to limit the exemptions to four Religious Orders , Ci- 
ſtertians, Hoſpitalers, Templars, and Knights of St. Fohr ; ſtill at- 
lowing all of them Exemptions for their Novalia or Lands, firſt cul- 
tivated by themſelyes 3 - But Pope Innocent the third; in the Late- 
ran Council, thereafter ordain'd, that even theſe four Orders ſhould 


pay Tiths for what Lands they ſhould acquire after that time 
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which I, the rather obſerve, becauſe it has been decided by our Seſ- 
fion, July 15. 1664, Thomas Crawford contra Preitonn Grange; that 
Lords of Erection ſucceeding in place of the Ciitertian Monks, 
ſhould be free from Tiths , as the Monks were without adverting 
whether theſe Lands for which exemption was pleaded , were be- 
ſtow'd on their Monaſtries, after the year 1120, and it ſeems that 
this Exemption ſhould ' not be allow-d to theſe Monaſtries , fince 
they were not allow'd to the Temple-Jands with us, and that ſuch 
priviledges are due to neither , becauſe this was a perſonal privi- 
ledge given to the Monks , as the Poor , and ſo ſhould not de- 
ſcend to the Lords of Erection. The Monks being thus Maſters of 
many Tiths, feu'd out their Lands and Tiths promiſcuoully , for 
the encouragement of the Labourers,who have alwayes thought it a 
loſs and a ſlavery to wait till their Tiths be drawn. 

Laicks alſo enjoy'd Tiths , and alienated them as their own He- 
retage, for many ages together , it being generally beltev'd, as 
Selden contends, that the Tiths were not due to Church-men, 
they having Right only to a Maintainance , jure divino; though 
others aſcrive theſe Laical Infeudations to a corruption begun by 
Charles Martel King of France., who to gratifie and pay ſuch as 
were to aſhſt him in the Holy War , Diſpor-d to them the Tiths 
conſentientibus Epiſcopis who knew that if the Saracens prevail'd, 
Religion would be deſtroy:d , and he promiſing to reſtore them ; 
But after this time it is undenyable that de faZo, Teinds were Diſ- 
por'd to, and by Laicks, till the Laterar Council r169. in which 
the Canon was made, probibemus ne laici decimas cum animarum ſua« 
rum periculo detinentes in alios laicos poſſint aliquo modo transferre, 
Sz quis wero perceperit &* Eccleſie non reddiderit Chriſtiana Sepul- 
tura privetur ; But yet before that time , Laical Infeudations 
were Diſcharg'd ', per Conciliam Turon: 1096. Though we 
in this Nation confider only the Diſcharge , in the Lateran Coune 
cil, 

It remains clear from theſe Informations, that our decime 71- 
cuſe , are in effe& the ſame with the decime inferdate in the Ca- 
non Law, and theſe are call'd decimre incluſe, where the Stock and 
Teinds were never ſeparated”, but were feu'd joyntly before the 
Lateran Council; but yet it ſeems that all decime infeudate, are 
not eſteenvd icluſe with us 3 for in a Caſe betwixt Monimusk 
and Pitfoddels', Teinds were found not to have the priviledge of 
decime incluſe, though Tranwmitted by Infefrments , and call'd de- 
cime inclu(z , becauſe there was ſeparat a Reddendo, paid for the 
Teind and Stock, and fo it could be known to be different from 


the Stock , albeit it was contended that decime incluſe and inſeus 
date , were pares termini , and a different Reddendo did not evince - 


that the Teinds had ever been ſeparated from the Stock, but only 
that there was -a'different Duty , as is in Lands of the ſame hold- 
—— , and -it may in general ſeem ſtrange , why we ſhould 
dd, ſince the Lateray Council , for that Council did find that 
3 þ | Laicks 
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Laicks before that time were incapable of any Right to Teinds; 
and therefore all Feus of Teinds, whether before the Laterarn 
Council or after , ſhould be null, and this Error it ſeems has been 
occafion'd by our concluding , that becauſe Laicks were-declar'd 
uncapable of them by that A&, therefore they were capable of 
them before itz and yet with us a Laick cannot preſcrive Teinds, 
becauſe he is not capable of them; and Balfonr te}ls us a Deciſion 
wherein not only alienations of Teinds, but even Tacks of Teinds 
for three nineteen years, were accounted alienations, and ſo 
null, for elſe Diſcharging alienations might have been eluded by 
ſetting long Tacks : Bur now Teinds paſs by Infeftments, as the 
Stocks does, fince the Surrender, and His Majeſties Decreet 
thereupon , wherein every man may buy his own Teinds, and ſo 
may ſet as long Tacks of them as he pleaſes, or Feu them out cuz 
decimis incluſts. | | 
But it may be alledg'd this tenth part payable to the Ec- 
cleſiaſtick perſon for Teinds, may be made liable to Minifters Sti- 
pends, fince this tenth part muſt be conſtrued as Teinds, and ſo 
ſhould be lyable to all the burdens of Teinds;z but to this it is an- 
ſwerd,thattheſe decime incluſe are confider*d as a part of the Stock, 
and ſo no more liable to Miniſters Stipends than the Stock is, this 
divifion of the Feu-Duty doth not alter the nature of the decimr# 
zncluſe, but is only inſert to regulate the way of payment of the 
Feu-Duty, even as if after a Feu granted of Stock and Teind pro- 
miſcuouſly for a Feu. Duty , the Church-man ſhould diſpone nine 
parts of the Feu-Duty, and reſerve only the tenth to himfelf, that 
tenth part could not be liable to Miniſters Stipends. 2. Since this 
A& by the death of the Titular both Temporality and Spirituality 
came in his Majeſties hands, and ſo were diſpon'd to the Lords of 
Ere&ion, and return'd to them without this diſtinQion of nine or 
tenth parts, 

Though by this AF Teinds are declared the Spirituality of Bene- 
fices, yet they may be ſold, and are appointed now to be ſold by 
the Parliament 1633. and the Heretors are to be infeft in them as 
in their other Lands, which ſeems inconſiſtent with their being the 
Spirituality of Benefices, and the Patrimony of the Church 3; bur it 
may be anſwer'd, that they are even 1n that caſeburden'd with pay- 
ment of Miniſters Stipends till they be competently provided. 

Obſerv. 8. By this A all Lands and others mortified to Colledges, 
are excepted from the Annexation, and the reaſon 1s, becauſe Kirk- 
Lands remain ſtill to be ſich, albeit they be mortifi'd to Colledges, 
12 Feb. 2635. Tock contra the Parochiners of Achtergoven, and there- 
fore it was neceſſary to except them. Maiſons Dieu, ot Hoſpitals are 
alſo excepted, ad Maiſons Dieu are Hoſpitals dedicated to the ho- 
nour of Gop, it isa Frenchword ſignifying the Houſe of (God; the 
Canon Law calls them Downs Dei, and makes them Hoſpitals. 

Obſerv. 9. Penſions likewiſe-out of Church-Beriefices are ex- 
cepted, if they be authotized either by Decreets, or Poſſeſſion, 
but poſſeſſion of a part is repate pofleffion of the whole 3 and ih 
Non 2 the 
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the 137 AG 12 Par. Ja, 6. this AG is ratified , and it is declared 
that all Penſions out of the Spirituahty or Temporality, neither 
clad with Decreet nor Poſſeſſion in the Prelats lifetime who diſpon'd 

a the ſame before this AF of Annnexation, ſhall be nul), but if they 

| be clad with poſſeſſion in manner foreſaid , they are valid againſt 
ſingular Succeſſors, though Penſions granted by Laicks are not va- 
lid, albeit they be clad with poſſefſion prior to the fingular Suc- 
ceſſors right, as was found the 11 of December, 1662. Clappertour 
con, the Lady Ednem; but by the AF 140 Par. 12 Ja. 6, Penlions 
granted by Church-men ſhould contain the particular names of Ten- 
nents and Daties, vid. obſerv.on the 62 A@ of this Parl, 

Obſerv. 10. By this AZ it is declared that the Bailie or Steward 
of the Regality ſhall bave the ſame power he had before to repledge 
from the Sheriff, or Juſtice-general, in caſe he hath prevented the 
Juſtice-general by apprehending or citing the perſon before he be 
apprehended or cited by the Juſtices, but if the Juſtices have pre- En 
vented,as ſaid is, then the Bailie of the Regality, or Steward, (hall | 
Not have power to repledge,but he may fit with the Juſtice-general 
if he pleaſes, ſo that in effe& by this A& there is this difference be. 
twixt the Ecclefiaſtick and Laick Regalities,that there 1sa right of re. 
pledging competent to theLaick Regalities, whereas EccleliaſtickRe- 
galities have not thispriviledge except they prevent the Juſtices, but ; 
otherwiſe the Bailie ofRegality may only fit with them;the reaſon of be 
which difference 1s ,that the Regalities having been only granted in 

; favours of the Religious Houſes, which were ſuppreſt,the Regalities * © 

became extinguiſh'd with them, and his Majeſty having ex gratia 
only reſerved their Offices to the Lords of Erection , he thought 
that they were abundantly gratified by this new Conceſſion, without 
allowing themthe power to exclude his own Juſtices, in caſe of pre- 
vention; and this was alſo a favour to the Lieges in not troubling 
them with two Courts, nor were the Lords of Regality much pre- 
judg*'d ; for by this ſame A@ they retain the whole right to the EC. 


ONE 


__ and Fines, even of theſe who are condemned by the Ju- pe 
ICCSs ” 

Obſerv, 11. That the Parliament has been fo careful of the Vaſlals - 
and Feuers of Kirk-Lands, that becauſe the King who is declared 7 


ſite: Therefore by a Clauſein this A@ it is provided that the King 
ſhall not quarrel their Rights to theſe Kirk-lands, ſaveby Improba- 
tion, or by a Redu&ion only for a diminution of the old Penny- 
mail,de liquidoad liquidum,that is to fay,that though ſuch rights may 
be quarrelled as granted with diminution of the Renta], or by un- 
lawful converſion, yet no diminution ſhall reduce their Feus, ex- 
cept where the diminutien 1s of old Rentals, becauſe about the time - 
of. the: Reformation Feus were granted for high Feu-duties, and 
theſe being renewed again for leſs than were once payed, the Feu 
might have been queſtion'd, becauſe though the Feu-duty was leſs 
than was once payed, yet it was not below the old Renta), de 1iqui» 
do in liquidum, as if five Merks were taken when ten was of old 


payed, 


Superior by this A# of all theſe Lands was a more powerful oppo, 
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payed, without conſideration of Converſions, ſo that though ten 
Merks were taken in the Feu quarrelled in place of ten Bolls, that 
would be no relevant reaſon of ReduQtion, and ſince by the AR of 
Parliament, 163 3. Ereldiomyarc annex't to the Crown : The Lords/ 
found that the Lords of Ere&ion cannot now purſue ReduRionsor 
Improbations of their Vaſſals Kirk-lands, and thathis Majeſties Ad- 
vocat could not init in any ſuch ations, except he had an expreſs 
warrand from the King, though it would appear that this Act js a 
ſufficient warrand to purſue Improbations or Reductions for dimi- 


nution m the terms of this A, 24 of June, 1664. Laird of Preitour 
contra Nathaniel Ebred, 
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Obſerv. 12, That Lands belonging to the Benefices of Laick Pa- 


tronages, are excepted alſo from this Annexation, by which are 
meant only ſuch Laick Patronages , as were lawfully eſtabliſht be- 
fore the Reformation, and not ſuch as were Diſpon'd by the King 
to Laicks, and to which he had Right , as coming 1n place ofthe 
Pope, who was Urijverſal Patron 7z dubio , before the Reforma« 
tion , for theſe are ſtil] accounted Ecclefiaſtick Patronages, fince 
they were ſo originally, and ſo ought not to have been excepted 
from this ARt , but whether all the other Patronages , which be- 
longed formerly to Monaſteries , were annexed to the Crown by 
this Act, was fully Debated , November 1677+ in the Caſe of 
Steuart contra the Laird of Watertoun; and that they were annex« 
ed, was urg'd , becauf by the firſt words of this At, the Ab- 
bacies, &c. and all Profits, Emoluments, whatſoever belonging 
_Fto them were annexed, and there being nothing that the King and 
/ Parliament was more concerned in , than to have the Patronages 
depend upon the Crown, thereby to prevent the influence that 
Schiſmatick privat Patrons might have; It was moſt reaſonable 
to think , that when all things belonging to Monaſteries, were an- 
nex*d, theſe ſhould have been annex'd, Likeas , Sir Thomas Hope 
among other Rights crav*d to be reduc'd , crav'd likewiſe that 
all the Rights made to the Lords of Erection of the Patronages 
belonging formerly to Monaſteries, ſhould be reduc'd as contrary 
to this Act, upon which Reduction the Lords of EreQion did ſub- 
mit their Rights to theſe Patronages , and in the Kings determi- 
mination upon that Submiſſion , His Majeſty determined that the 
Lords of Erection ſhould have only Right to the converted prices 


xK*0 
[1 


of their own fea Mails, and feu Ferms of their Superiorities, ec, 


It was likewiſe there contended, that the faids Patronages werelike- 


wiſe annexed by the 13 and 14 Acts of the firſt Parliament 


Ch. r. 

To which it was anſwered, That Patronages were never annex- 
ed as parts and pendicles, but where it was deſign'd they ſhould 
be annexed , they were ſtill annexed per expreſſur , as in the an- 
nexation of the Abbacy of Dumfermling, AG 189 Par. 13 Ja. 6. 
and it were abſurd to think, that ſince the foreſaid general Claufe 
did annex things of the meaneſt conſequence, ſuch as Service of 
Tennents , &c. that it would have omitted things of ſo great con- 


O 00 | ſequence, 


234 


Obſervations upon the eleventh Parliament 
ſequence , as were the Patronages of many Monaſteriesz nor did 
any of the Leiges who had Right to ſuch Ecclellaſtick Patronages 


from the King , crave ever a Diſſolution of them in Parliament, 


which certainly they would have done , it they had looked upon 
them as annex'd , nor were they annexed by the. 13 and 14 AdFs 
Par. 1 Ch. x, Becauſe theſe Acts do not mention Patronages per 
expreſym, nor'can they be comprehended under the general word, 
pertinents, expreſt in theſe Ats , for the reaſons foreſaids, 


and to evidence that His Majcſty had determ!ned nothing as to _ 


the Patronages belonging to the Lords of Erection , His Majeſty 
does in the 1 Parliament 12 Af Ch. 2. expreſs thele words, Likeas, 
alſo the the remanent points of our ſaid Commiſſion anent the patronage 
of Kirks , &c. are not yet begun to be Treated; thercto:e, &r. This 
Debate came not to a Deciſion. 

What the condition of our Teinds is fince this AQO&, ſhul 
be Treated fully in my Treatiie of Teinds, as allo whether the Ob- 
ligation of paying Teinds proceeds from the Moral , Ju- 
dicial or Common Law is not agreed to, but the moſt ordinary 
opinion 1s , that they are due to Church men, before any po- 
fitive Law , and the quecta. of Tenths proceeds from poſitive Law, 
and D. Thomas part. 3. Yuaſt, 6, makes the Tenth to be due, be- 
cauſe as all Djigits under ten , are imperfeQ, and do tend to ten 
as their perfetion ; ſo man being naturally luſt, we pay our Tiths 
to theſe Miniſters by whom our perfe&ion comes ; and thus fome 
School-men conclude, that Tiths flow from the Moral Law, in fo 
far as they are a neceſſary Maintainance for Miniſters, from rhe Ju- 
dicial Law, in ſo far as concerns the number of ten, and Cert- 
monaal in ſo far as concerns the foreſaid Typicals, nor can it be de- 
ny'd that Abraham paid Teinds ( before any politive Law ( to 
Melchiſedeck, though the Learned Selder: Interprets this place only 
tobe the Tenths of what was taken by the War, and that from Jo. 
ſephus and from Heb. cap. 7. v: 2. and the Greck word there 
uſd , does properly fignitic ſpoils, call'd by Sulpitins Severus decie 
2am prede but yet I ſee not why that alleadg'd Cuitom among the 
Jews , of giving the Tithes of their Spoils, could have proceeded 
from any other ground, than that which wascommon to all Tithes, 
nor can [I believe Selder , who aflerts that Tithes were not paid in 
the primitive Church, till the days of St. Augsſtir, and S. Ambroſe, 
for if we do not controvert the Truth of all Authority , we will 
find the payment of Tithes much older. 

Teinds were likewiſe accounted Spirituality by the Canoniits, wid: 
Rebuff. Queſt. 2. num. 9. ; 

How theſe Teinds came to belong to Monaſtries, may be doubted, 
fince naturally the Curats of the reſpeQive Parochs, are founded is 
Jure communi quoad theR ight to their predialTeinds,fo that they need 
not prove their Right thereto, and this was very juſt, becauſe they 
having the Cure of Souls oughtlikewiſe to have had that which was 
given asan encouragement ofthatCurczand though to this the ordina« 
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ry anſwer be, that the Pope who had only Right to alienat ſuch 
Teinds, did uſe to give them to Monaſtries, am licet ille jus divinune 
tollere non poteſt tamen modificare poteſt, yet I conceive thatour Kings, 
and even our Laicks, with the conſent of our Kings, did think they 
coutd beſtow the Teinds belonging to theſe Kirks , whereof they 
were Patrons upon Religious Houſes, whereof I have ſeen ver 
many Inſtances in our old Charters, one whereof, I ſhall ſet down 
for an Example, Alexander Dei gratia Rex Scotorum, @&*c. Sciant 
tam poiteri quam preſentes nos conceſſſse » Oc. Deo && Eccleſia ſan- 
Fr Marie de Dryburgh Eccleſiam de Lanarch ( now Lanerk ) 
cum terris , &* decimis & ommibus rebus juſte ad illam pertinen- 
jbus. 

; Tem , How the other Church-lands became firft to belong 
to Monaſtries, I ſhall God-willing clear in an expreſs Treatiſe con- 
cerning Kirk-lands and Teinds. 


Ais AR is Explain'd in the former Revocations, only here 

the Fees, and Penſions granted to the Officers of the Crown 
are excepted from this Revocation, and the Officers of the Crown 
are declar'd to be the Theſaurer, Secretary, the Collector ( which 
Office is ſince joyn'd to the Theſaurer ,), the Jultice, that is to ſay, 
the Juſtice-Genera), Juſtice-Clerk, Advocat, Maſter of Requeſts; 
Clerk of Regiſter , and the Director of the Chancellary , the Di- 
rector of the Rols is but his Deput : The Order wherein they are 
ſet down, makes the Adyocat to preceed the Regiſter, and though 
the Juſice Clerk be named before the Advocat , yet that is 
only becauſe in all this enumeration , theſe of one Court; 
are ſtil] ſet together , and therefore the Juſtice , Juſtice Clerk, 
and thcir Depurs, are ſtill ſet together 5 but it would appear that 
the Juſtice-Genera] ſhould by this preceed both the Repiſter and 
Advocatz But by C4; rt. His Revocation, which is the 9 A& of 
his firſt Parliament, the Regiſter and Advocat are rank'd be- 
fore the Juſtice and Juſtice-Clerk , &+ po#eriora derogant prio- 


_ rlas. 


Note, The Privy-Seal and Theſaurer-Deput,; arenot here mark< 
ed, though rhey be both Officers of the Crown; The Preceden- 
cy amongſt the preſent Officers of State, was by A& of Coun- 


cil , February 20. 1623. thus determined, Lord Chancellor, Lord 
Theſaurer, Lord Privy-Seal, Lord Secretary, Lord Regiſter, Lord 


Advocat, Lord Juſtice-Clerk, Lord Theſaurer-Deput , by AR of 
Parliament, 1661« the Preſident of Sefſion was then , and not till 


then ordain'd to preceed the Regiſter , Advocat and Theſaw- 


rer-Depurt , and the. Regiſter and Advocat then were ordairvd 
to preceed the Theſaurer-Deput, 


Ooo 2 | By 
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By this AR of Revocation , all the Exceptions in any former 
Acts are likewiſe Revocked 3 but under this part of the Revoca- 
tion , do not fall the Exceptions in the former A& of Annexati- 
on, for King Fames was then major, and though he had not been 
major, yet theſe Exceptions being made by a publick Law, it may 
be ſaid that publick Laws cannot be taken away by a Revocati- 
on 3 for the Revocation is but a privat A& of the Kings, where- 
by His Majeſty ſecures Himſelf againſt privat Deeds done by Him*- 


ſelf in His Minority , but not againſt what He confented to as pub- 


lick Laws. 

By the laſt Clauſe of this A& itis provided, that his Majeſty ſhall 
not beprejudged by ſuffering any party to poſleſs any Lands, or o- 
thers fallen under the Revocation, but that his Majeſty may put his 
hand thereto at any time, but any obſtacle, by the firſt part of 


. which Clauſe it is not meant that preſcription ſhall not be valid a- 


oainſt the King, but only that the poſſeſſors ſhall not have the bene- 
fit of a poſlſeſlory judgement 3. and by the laſt Clauſe it appears 
that our King's having revock'd , they needed not intent ReduQi- 
ons ex capite minoritatis, but may brevi manu ntromet with what 
falls under Revocation, even as they may do in their annex*t pro- 
perty 3 for this ſame Clauſe is like to that contain'd in the Annexa- 
tion, Fa. 2. Par, 11, Cap. 4x. and which 1s repeated in all the other 
Ads of Annexation : See Osſerv. upon that A; but it is more rea- 
ſonable to think that the King needs no ReduQtion, becauſe he muſt 
proveLeſion incaſe of ReduQtions ex capite minoritatis , but the King 
needs prove nothing in the caſe'of Annexation, yet our Kingis ſtill 
in uſe to purſue Reduftions, and not fummarly to diſpoſleſs theſe 
who have right. 


Hilſt our Parliaments 'grew very factious in the time of Q, 

Mary, the Popiſh and Proteſtant Party contending who 
ſhould prevail in Parliament, the Popiſh Clergy , who were very 
numerous in Parliament, fince all the Biſhops and Miter'd Abbots 
did fit there as Church-men, each of them who had Lands and He- 
retage craved two Votes, one as Church-men, and another as Ba- 
rons : To prevent which for the future, this A& was made, diſ- 
charging any of the three Eſtates to take upon himthe Office of all 
the three Eſtates, orany two of them, but the following words are 
not ſo clear, viz, That every mar ſhall only occupy the place of that ſelf 
ſame eſtate wherein he lives, and of which he takss the ſizle, which was 
deſigned to keep Barons who could not get themſclves choſen to re- 
preſent their Shires from being choſen as Burgeſles of Parliament, 
though they were Provoſts, or Magiſtrats, as they then ordinarily 
werez and by it alſo a Burgeſs who 1s ordinarily ſo deſign'd, may . 
be debarr'd from being choſen as a Baron of a Shire : This AR was 
long in Deſuetude,” but of late by Acts of Burrows all Burgeſſes are 
diſcharged from elefting Gentlemen , to repreſent them in Par. 
liament, under the pains ſpecified in theſe Ats; for they found that 


| Gentlemen did not adhere to, nor underſtand the true intereſt of 


Burghs , 


Probe: and the King found that none defired to be ſo elefed, ex- 
= ſach as had ovate deſigns, albeit upon the-other hardyit is 
repreſented that this is the way for Burgeſlics to: have their intereſt 
maintain'd by Lawyers or able States-men, cither of which they may 
chooſe and the people of England, who are very jealous of their 
priviledges do chooſe ſuch, by which likewayes their Parliament 1s 
{> conſiderable, and their, Laws are made by, ſo judicious Lawyers: 
But by an AC of the 3 Par,Cb. 2. 1t is determin'd that only actual 
Trading Merchants can repreſent Burghs-Royal in Parliament z and 
that AR was founded upon au expreſs Deciſion of the Seſſion. 


—He unlaws for abſents from Parliaments here ſet down are 
300 pounds for every Earl, 200 pounds for every. Lord, 
100 pounds for every Prelar, and 100 Merks for every Burgh, but 
there is no penalty appointed for Barons, and [I think that they are 
comprehended under the word Lords, for the Lords and Barons 
make but one State of Parliament, and Laird is buta corruption of 
the word Lord;ofold 10 pounds only was the unlaw or amerciament, 
as is to be ſeen by the Preface of all the Aas of Parliament, ' which 
bears ordinarly theſe words, aliz vero quaſt per contumaciam ſe abſenta- 
werunt quorum nomina patent in rotulis jetarum quorum quiſque adjn dis 
cabitur in amerciamento decem librarum, | 4 


His A& appointing every State of Parliament to have-three 
 Apparels, conform to a patrern/to be made, was not:made 
that every man might have. three ſeveral Habits, but to the end 
each diftint Eſtate might have a ſpecial Habit, and yet Baronsnor 
Burgcfles have as yet no diſtin Habit: for Parliament, 


FEY underſtanding this AF appointing the number of the Lords 
of Articles 1n every State to be «qual, and that the moſt ſhall 
not exceed ten, nor the leaſt be fewer nor fix, it is fit to know that 
by the x 4&, 3 Sefſ. Par. 1. Ch: 2. The Lords of the Articles are 
ordained to beeletted and conſtitute in manner following, 'viz. the 
Clergy chooſe 8 of the Nobility, the Nobility 8 of the Clergy, and 
theſe {1xtcen ſo eleCted, or ſuch of them as are preſent do:chooſe 8 
Barons, and 8 Burgefles,: to whomare added the Officers of Eſtate, 
and the Chancellor Preſides: And the Articles being ſo conltitate, 
do prepare Laws, Atts, and Overtures, and orders all things re- 
mitted to them by the Parliament, - 7 


Y the 135 A@, Par. 7. Fa. 6, no Advocat could plead in Re- ACT 
| duQtionsof Forfaulters without a licence,which is abrogated by 38. 


this 4G 3 but becauſe this AF gave leave only toperſons accuſed bez 
fore the Parliament to have Advocats without licence; therefore by 
the .go AZ of this Parliament Adyocats are ordainedtoplead in fl 
Criminal Caſes, and they do ſo upon Supplications. - This craving 


a Licence was fouuded/upon 98 AG, -14 Par. Ja, 3+ vidy trim. 0a 


ſerv. tit, Advacats, 
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233 Obſervativat wponthe devadth Parliament 


is AQt'isfiilly cleared, crim, obfero, Tit. JuriſtiQion of the 
.Þ | Parliament. "IST 


ACT [N this AZ the King promiſes to do nothing that may prejudge 


theliberty of Voring and reaſoning, but yet ifany perſon ſhould 
offer to argue what is down-right Treaſon, this Act would not de- 
fend him, for by voting and reaſoning jointly may be inferred that 
that reaſoning is only allowed, which relatesto a ſtated cate, andto 
be put to the Vote, and nothing that is treaſonable will be allowed 
to be ſtated in order to a Vote. 


His A& diſcharging all contention for priority of place, relates 

. only to Parliament, and the diſturbance thereot , but by a 

Decreet of Ranking, in azo 1606. his Majeſty having ranked the 

Nobility, has commanded them to obſerve the Precedency there af- 

ſigned in all places, and that under the pain of being puniſhable as 
contemners af-his Authority. 


ACT Hough by this A& all ations of moleſtations are ordained to 


be purſued before inferiour Judges, as being naturally bur 
ations for cognoſcing of Marches, where the controverſie being 
fa@i, can beſt be underſtood upon the place, yet now ſuch ations 
are ordinarlie purſued before the Lords, becauſe there 1s a Declara- 
tor joyned withthe moleſtation, forthe Purſucr Libels, that though 
ſuch Lands be hisProperty,yet he is moleſted in the poſſeffion there- 
of; and the reaſon. of this Invaſion is, becauſe Declarators of Pro- 
perty, as all other aQions concerning double Rights, can only be 
-purſued beforethe Lords of $elfion. 
The form preſcribed to moleftations by-this A&, is, that the 
Lords ſhall dire& Letters to the -inferiour Judges upon 15 dayes 
warning, who ſhall continue their Courts from 8 dayes to 8 dayes, 
and theſe inferiour Judges having diſcuſt the _ of Law, they 
ſhall chooſe an Aſſize, the moſt part whereof ſhall have 4 Ploughs 
of Land, or 300 Merks of yearly Rent in the ſawe orNeighbouring 
Parochs, if-there-be mutual purſuits, the Judge ſhall diſcuſs both 
together,and chooſe an Afſſize out of the Aſſzes cited by either party 
equally, and the'Odd-man to be chooffd by Cavil; if.the\Judgeor- 
dinar be ſuſpe&, the Lords ſhall, grant Commiſſion by their own 
AR, or by a Commiſſion under the teſtimony of the Great Seal to 
unfuſpe&t Judges | | 
'This form is ſtill almoſt-in obſervance, only the Lords in dubi- 
ous caſes grant Advocationsto themſelves where the Judge is ſuſpe&, 
and after the Cauſe is debated, the Lords ordain the'Ground to be * 
viſited by ſome of their own number, or. grant Commiſſions to 0- 
thers, if the Lands ly-very remote, but: theſe Commiſſions under 
the teſtimony of the Great Seal are abſolutely in Defuetude. - 


RT” PETE Wes = EMS AT = 
of Kivg James the ſath, By 
If the moſt partofthe Inqueſt be not clear, the Lords find that 

in that caſe the Cauſe ſhould be Advocat to them as the Supream 

Court , and they will judge according to. the probation alteady 

taken, or will grant -warrand to cite new Witneſſes, as they did 21 

Jul,1675. Walſtoun comra Cheiflie, Though this Act appointsthe 

Inqueſt to be choſen of Landed-men, having 4 Ploughs, of 300 

Merks , and that in or near the Paroch where the contraverted 

Land lies, yetthe verdi& will be ſuſtained rhough they have not 

ſo much. and though they dwell not in that Paroch, albeit there | 

be ſuch in the Paroch. This was formerly appointed $* 14. c. 74« 4 

lib.2, R. M. where ſuch cognitions are appointed to. be per fideles | 

honrines de vicenetos And Skeer: there obſerves, that Perambulati- 
ons differ from Moleſtations, in that Perambulations are petitory 

Judgements, and concern Property, but Moleſtations are only poſs 

ſefſory Judgements,though both tend to the tryal of Marches, 

Nota, That by the laſt Clauſe of this At, the Members of the 
Colledge of Juſtice are exeemed from Tryal before Inferiout Courts, 
which was formerly granted in Removings, p. 6. c. 39. Queen M. 
and is here extended to all Cauſes according to old accuſtomed 
uſe; and though it was alleadg'd rhat thir laſt words were re- 
irictive, and ſo the Metbers of the Colledge of Juſtice could not 
Advocat their Cauſes from Interiour Courts , except in fach Caſes 
only as they could prove ol uſe and wont 3 yet theſe words are 
found Exegetick , and to be equivalent, as if the AR had ſaid, 
becauſe of old accuſtomed uſe, granting them that priviledge, and 
this was very reaſonable , for tince they are oblig'd to attend the 
Lords, and their Clients, the Citing them before Inferiour Courts 
had been inconſiſtent with both. 

The Adion of Moleſtation is the ſame with us , that friuxe re- 
gundorums was by the Civil Law, and*what can ſtop Perambula- 
tions in our Law, are ſet down , Statut. David 2. cap. 20, where 
amongſt other things, it 1s obſerv'd;, that a Minor isnot obliged to 
Defend in Perambulations , and this is the only place in our writ- 
ten Law, where that old Maxime is to be found , minox 1109 tenes 
tur placitare de bareditate paterua; and yet it ſeems that a Moles 
ſtation being declar'd by this AR tobe judicium poſſeſorium, a Mi- 
nor ſhould be oblig'd to Defend in this , as he is in all other poſ- 
ſeflory Judgementsz but the reaſon of this Exception in Moleſta- 
tions, ſeems tobe, becauſe ordinarly Moleſtations reſolve in Dccta-- 
rators of property, or arejoyn'd with them, | 


Y this A& the Defender is indefinitly to pay the Expence of A GT 
the Obtainer of che Decreet, at the modification of the Judges 43s. 
zid, AGF 110 Par, 7, Fa. 5. But though this AG be general, yet | 
ftatutum quod diſponit ſempliciter at wifus vidori in expenſas ſit con- 
demnandugs, buns ſenſum admittit, f non habuerit juſflane ltigands 
cauſam, hic quippe ſenſu Jari communi e$t conformis © ralioni convent- 
ens, V oet; de Statut, Se, 7, cape 4.116; | CE 
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Obſervations; upon the alevenrh Barliament 


ACT_ Y the firſt part of this Att the Lords of Seſſion are made Judges 


to the Interpretation of the: Act of Oblivion; whereas by the 

AG: 67 Par. 9 Q. Mt. ſeveral particular perſons were named for 

that efle&, - There-is an unprinted AF, ſaying, that becauſe ſcve- 

/ ral of the Lords were dead, and that becauſe:many legal actions a- 
roſe upon the Indemnity, therefore this AF was neceſlary. 

By the ſecond part ofthis A , nine Lords of Seſſion are ſuffici- 

ent ro be a ZWnorum , and which is now obſerved, though by the 

57 AG 5 Par, Ja.5. ten Lords with the Chancellor or Pre- 

fident at-the firſt Inſtitution , were neceſſary to make a 20» 

rH. | | 


His A& 1s fully Explain'd in the 78 AF 9 Par. Queen M. ex- 
cept in ſo faras concerns the Obligation laid by this A& upon 
the Notars, to bring their Prothecals to the Lords of Seffion, and 
which are to be kept by the Clerk-regiſter and his Deputs; thee 
Prothecals arethe Book, wherein Notars fet down the Breviats of 
what Inſtruments they take , &- protocollum eft memorialis tabellionis 
ſeriptura qua in codice aliquo gtfius adi ſubſtantia breviter adnotainr 
vid, gloj/. in Novel. 44. de tabel: the reaſon why they are ordain'd 
to be brought to the Regiſter, 1s,. that falſe Papers may. be hereby 
try'd, and loſt Papers may be made up, for if an Inſtrument be 
loſt, the perſon in whoſe fayours it was at firſt. made, may raiſe 
an Action before the Lords, craving that it may be made up out 
of the Notars Prothecal , and this being #0bzlis officii, capnot be 
done before inferiour Courts, Yid. 22. AF 22: Par. Ja. 6. 

Upon the 19 of February 1680. The Lord Regiſter con- 
ire Sir William Primeroſe It. was found that the. Repiſters De- 
put , - called the Clerk for the Notars was Deprivable, for not 
calling in the Prothecals of Deceaſſed Notars,- by the ſpace of five 
years, to which the Lords found him actually oblig'd, though ir 
was alleadg'd , that by theſe Ads he was only oblig'd to receive 
the Prothecals , when they were.brought in , but not to. call for 
them, nor was it poſſible for him to know when Notars dy*d, and 
therefore by this A& , Sherifis, &c. are crdain'd to acquaint him 
of the Death of Notars, within their JuriſdiQions, for it was urged 
that the! Obligation to bring in the Prothecals, being committed 
to this Clerk, and hebeing only 1ntruſted with it, the A& would 
be eluſory, it he were nor oblig'd to do Diligence, fnce none elſe 
could do it, and he might eaſily inform himſelf, at leaſt once a 


__ year. 


was oblig'd tounderſtand ſufficiently the Office 'of Notary, though 
it was an{wer'd that he. was no further obligd than to draw a Bill 
for their admiſſion , . and the Clerks of the Seſſion are not oblig'd 
to underſtand the Civil Law , which they are: obligd to Mi- 
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- It was alſo Debated, that by this A& the. Clerk to the Notars 
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of King James ihe frxth. 


MEfngers being grown too numerons , therefore by this AQ 
they are reſtricted to 200, comprehending the ſeventeen He- 
raulds, Macers and Purſcvants in that number; which number is 
here divided amongſt the Shires, but the number is now increafd 
contrary to this At, andto the great loſs of the people. 


| by 
The Lyon is Conſtituted by thisA&@ foleJudge to the faults com- 
mitted by Meſſengers , and to their Cantioners , whom they find 
for their good behaviour at their Entry 3* which power 1s Ratifi'd 
by the 125 A& 12 Par, Ja.6. Andthe Lyon with his Brethren He- 


' raulds are declar'd Judges to all the Malverſations of Meſſengers in 


their Offices by the 2r A@& 3 Seff. 2 Par. Ch. 2. by which AF, 
though the Malverſation of the Mcfſenger be pumithable by the Ly- 
on 3 yet he has not power thereby to determine upon the Dam- 
nages done to privat parties by Meſfengers, and to determine a- 
gainſt the Meſſenger or his Cautioner , tor the ſums for which the 
Meſſenger ſhould have ufd Execution, albeit the Lyon has privat 
Ratifications from the Parltament,with this priviledge,vide June 27, 
1673. Heridt contra Corbet, | 


B* this A& all Superſederies are diſcharged , for Prote&tions 
againſt Execution of the Law were fo call d then. This A& is 
renew'd, 13 A& 23 Par, Fa, 6, By which the Granter is declar- 
ed lyable for the Debt, and by the g 4& 3 Par,Ch, 2. Thele ARs 
are Ratifid ; and becauſe the laſt A& related only to the Seffion , 
therefore the Privy Council, Sefſion, Commiſſioners of Juſticiary, 
andExchequer.are declar'd lyable,if they grant ProteQions, exceptto 
ſuch as are Cited to anſwer before them; and fo the Attprotects not 
purſuers,for they arenot Summon'd; andif purſuers were pomncingg 
any man might raiſe a ſfummons.and thereby grant himſelfaProteRion3 
but yet if the intereſt ofthe Common-wealth require that a Crime be 
proſecuted; I think they may after inquiry, ſecurethe purſucr during 
the dependence; for though His Majzlties Advocat may purſue 

without an Informer, yet an {nformer helps much, | 
A]beit, that Act Diſcharges the granting ProteCtians, and makes 
the Granters lyablez yet the Contemners of the ProteGtion ate 
puniſh'd z and a Writer to the Signet was Suſpended in November 
1678. for cauſing apprehend a perſon, notwithſtanding of the 
Lords Protection 3 albeit it was there alleadgd, that though Pro» 
teFions might be granted by the Lords , upon depending Pro- 
ceſſes, yet theſe ProteGions could not extend to ſecute thert agalnſt 
dehvering of Papers, which are in their own-powerz and though a 
ProteGtion granted by the King for Debt, does not ſecure againſt 
things that are in the Receivers own power , as Exhibition of Pa 
pers, &c. yet if either the King or the Lords grantexpreſly Pro- 
teQions againſt all Caſes whatſoever , then it will ſecure even a- 
gainſt ſuch Exhibitions, until! the fame be expreſly re-called, 
Qqq though 


241 
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ACT 
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242 Obſervations updn the elevanb Parkament © 
though it ſeems that by that AF, Tudicatures have only power to 
grant ProteQtions to ſuch as are Cited before them, during the time 
wherein they may come and return to obey the Judicature, in caſes 


wherein their perſonal preſence is necefſary for the Adminiſtration 
of Juſtice , not exceeding a month in all, It is alſo clear , that 


even the Defender may be apprehended; if he get not a Protece 
tion, for this AF does not protect, but1s only a warrand for 
granting one, And there is lately an AG appointing ProteCtions | 
that paſs under the Kings Hand, to paſs the Great.Seal, per ſal- ; 
Faulm, 


The Council to prevent the granting of Protections , whereby 
the privat intereſt of the Subjects was ſo much deſtroy'd , and the 
execution of Law eluded, did by an Act in January 1678. and fign- 
ed by all of them, declare that whoever voted to any ſuch Protec- 
tions, ſhould belyable to the Debt ; to elide which , they theres 
after changing the name of Protections , granted Licences to per- 
ſons to ſtay in the Countrey free from all Execution, and there- 
fore the King by His Letter in Fly 1679. did Diſcharge the Coun- 
cil to grant any Licences or Protections , except contorm to theſe 
His Laws; and theg A@Par 3 Ch. 2, ordains all ſuch Licences, 
Prote&ions, ec. to be fign'd, and the Signers to be lyable, &c, 
Tt may be likewiſe doubted , whether the Commiſſion of the Kirk 
can grant Protections , ſince there 1s only allowance by rhis A&# 
granted to the Privy Council , Seſſion , Exchequer and Juſtice 
Court , but fince the 61 A r Par, Ch. 2. Declares that the A&s, 
Decreets and Ordinances of that Commiſſion ſhall have the Strength of 
the As and Decreets of Parliament, they are really a Commiſſion 
of Parliament : And therefore as the Parliament can grant Pro- 
tetions, ſo can they, eſpecially ſince without this they cannot ex- 
erce well the JuriſdiQtion intruſted to them by the Parliament, and 
it ſeems inherent in all Courts, that they ſhould be able to pro- 
teq-all whom they Cite ;' and it is clear by this AF , that the Su. 
pream Courts of Scotland have power beforethis AF of Parliament to 

rant Protections: for this 4&7 reſerves only their former power, 
ut grants them no new power. | a 
Theſe Protections are thought the ſame with the inducie moratorit, 
granted by the Civil Law. l. 4. C. de precibus Imperator. &c.which are 
””  _ Not valid by that Law , iſs idonea fideijuſſio ſuper debiti ſolutione 
prebeatur. ButlI think theſe to be rather Suſpenſions, and that Cau- 
tioners in Suſpznfions with us aroſe from this. 


ACT FF His A# anent Teinding of Corns is Explain'd fully in AF7 2 


48s K Par.6 Fa. 6. | 
ACT Y this AF he who accuſes another for Treaſon, and proves not; 
. 49% commits Treaſon, | 
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ne of King Jaws the fab 


obſerv. This is only in caſe of malicious accuſation ; for the AF 


ſays, That malicious accuſers , &c, and therefore if the purſuer had 


probable grounds for his accuſation , he ſeems not to incur the-ha« 


zard of this AF, 


Ovjcrv. 2. That though the A ſays, Whoever accuſes; yet the 
Kings Advocat ruris no ſuch hazard, for he accuſes ratione officiz 3 
but to prevent this, he gets alwayes in Treaſona warrand from the 


[King or Counci), upon Reading the Depoſitions of the Witneſſes, 


taken by way of Precognition, or elſe he has an Informer,who finds 
Caution to inſiſt, ſub pena talionis, | 
. Objſerv, 3. That the purſuer is only lyable, if the party calum- 

niat be call'd, accufd , and acquit, therefore the Accuſcr repent- 
ing and not inſiſting , it ſeems that he will not be lyable in this 
pain; but for not infiſting, he will be only lyable in the ſum under 
which he has found Caution, and poſſibly i penar arbitrariam , if 
malice appear,; and yet it may be urg'd that he ſhould be lyable 
to the pain of Treaſon , ſince not infiſting was the purſuers fault, 
and no man ought to have advantage by his own fault, nam qui dolo 
deſiit pr ſſidere pro peſſeſſore habetur, _ | | 

Dwuvnaiur , It this 4& extends to ſuch as purſue only Statutory 
Treaſon, and ſure it does not, if they purſue not the ſame as Trea- 
ſon, though upon the event it may prove ſo. , PE 

It may alſo be doubted if a Witneſs who has Deponed againſt a 
man in a previous Tryal, as guilty of Treaſon , and thereafter 
Depons he knows nothing of it, commits Treaſon - for this wrongs 
the party as much as an accuſation 3 yet if this Depoſition was 
not emitted ultroneouſly, but on a Citation, it cannot be call'd an 
accuſation, nor puniſht as ſuchz but it ſeems puniſhable by Death, 
by /. x. i prin. ff. ad L, Cor, defalſ. 


Anded men Convift of Theft, Reiff, or Reſet, commit Treas 
On, 

It - be doubted if an appearand Heir be puniſhable in that 
caſe as a Landed man; or if a perſon oncea Landed man, but de- 
nuded,be lyable, - FEY 

Though Landed men may be thus puniſhed as Traitors, yet 
they are ordinarly purſu'd for ſingle Theft, and the Kings Ads 
vocat does reſtrict his. Libel to ordinary Theft. But ' becauſe 
it may be puniſhable as Treaſon, therefore the Lords Advo- 
— wa againſt Landed men, though the Libel bear only ſingle 
T heir, | | 


| "— murthering any perſon whois under the truſt, power,. or 
k M aſſurance of the ſlayer, commits Treaſon. BE 
Aſturance is extended to ſuch as we have invited to our houſe, 
or ſuch as weareunder tryſting andcapitulation with. 
This ARtislikewayes extended -to Huſbandskilling Wives, Baitns, 
Servants, & e contra. | | | 


Qqq2 Thi 


Act 


244 


- ACT 


- His A& determining what is Uſury, isexplained in my Crimt 
m7 nal Pra&. Tit, Uſury, | 
ACT TI" His Att declaresthat ſuch as exaQt. other Cuſtoms from the peo- 
54+ ple than whatis warranted by expreſs Law, or expreſs wat- 
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rand, or immemorial poſlefſion, ſhall be puniſhed as oppreflors, 


It is thought that poſſeſſion for 40 years is equivalent to imme- . 


morial poſſeſtion, and warrands ſuch exaQtions, by preſcriptions, 


Cf: tranſporting Vicual are confiſcated , and the Maſters and 
Clerks impriſonable during pleaſure, 1 his is now abrogated, 
for it is lawful to tranſport Corn even without a warrand from the 
Exchequer, except where the ſame is diſcharged by ſpecial Procla- 
mation becauſe of Dearth. 


6 tr 1 diſcharging the eating of Fleſh in Lentron is inDeſuetude, 
tho till of lataeating of Fleſh was diſcharged without a previous 
warrand under the hand of the Clerks of the Privy Courcl]. 


His AR appointing the ſlayers of Deer, Cunnings, e*. to be 
puniſhed as Thieves , .is explained crim. prad. Tit. Theft, 
PN. 15e | 


Ecauſe the people were oft times miſtaken in executing their 
| Brieves Legally, through the differencearifing from ſeveral Ju- 
riſdiftions , therefore ſome places are here appointed to prevent 
miſtake, and a General is ſubjoined, appointing Brieves to be exe. 
cuted eitherat the head Burghs of Shires, or Stewartries , or where 
Brieves were moſt uſually ſerved, | 
From which laſt words it may be obſerved, that Executions are 
ſufficient, though they be not at the real head Burghs, if they be at 
the place where they uſed tobe executed 3 and thus Executious at 
Dunce were ſuſtamed for the Shire of Berwick, though Greerlaw 
was rally the head Burgh by the Erection; and Executions of a 
Warning. were ſuſtained though not at the right Paroch Church 
within which the Lands lay, fince it was executed at the place at 
which Warnings uſed to be executed, 24 January, 1657. The 
Farl-of Argile contra George Campbel; fo far the preſumption of ha- 
bite and repute preyails even over truth, 


BY. this. A& the granter of a Woodlſet is declared not to be pre- 
' Judged by his negligence, though he ſuffer an Ecclc naftick 

wictly to intrude, and to continue long, yea even 100 years in 
the potiefſion of Laick Patronages to which he has right, becauſe 


the none-xedemption the Woodl(etter did not look u pon him- 
Eretor. 


dur 
ſelf as 
The 
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of King James the ſixth, 

The reaſon of this A& has certainly been becauſe Church-men 
poſſcliing per decennalcn. &- triernalem poſſe(; onem preſcriveda right, 
and the A ſecms to imply,that becauſe the granter of the Woodlet 
was not valens agere whilſt the Woodſct ſtood, therefore his negli- 
gence ſhould not prejudge him; but I conceive that Church-men 
now preſcriving a right by 4o years peaceable poſlc(lion will exclude 
all therights of Laick Herctors, as well when the Lands C to which 
the Laick Patronage is annext } are Wooudlet. as other wayes, 


Or underſtanding Ecclefiaſtical Penſions, it is fit to know, that 
þ of 014 when the preſent incumbent was fickly,. the Synods al- 
low'd him to retign his Bene'ice, reſerving to himſelf a Penſion or 
portion out of it, as is clear by Balſamon ad Sznodum Epheſtnan; but 
thereafter the Pope having reſerv-d ro himſelf the power of burden. 
ing Benefices with Pencſions, men did by Simony impetrat from the 
See of Rome immoderatand cauflefs Penſions, though it was preten- 
ded that there could regularly no Penſion be granted but for one 
of three reaſons : 1, The favour of the religner of a Benefice, that 
he might after che reſignation live ſuitably to the Character he once 
bore. 2. That when two Benefices were excamb'd , the greater 
Benefice might be burdeu'd with a Penſion 1n favours of the lefler. 
3. When there was any debate concerning the Benefice, it was law- 
ful to burden the ſame with a Penſion. But notwithſtanding of 
this, Penfions increaſed ſo far as to be complain'd of as a Harveſt 
without Sowingz and our Law did take very much pains to leſſen 
Penfions, and by the 1 A& of K. Ja. 1. his firſt Parliament, in the 
Black As which is not now Re-printed, the King reſerved to him- 
{elf the cognition of Penſions obtain'd at Rome. And by the 4 A&# 
of the 1 Par, K. Ja. 3. it is appointed that no Penſion be purchaſed 
out of any Benefice without conſent of the poſſeflor, which was ve- 
Ty juſt in it ſelf, and was made to exclude the Popes power, who 
pretended that he could Arbitrarily impoſe any Penſion he pleafd, 
as is clear by Gigas de penſtonibus Eccleſtaſiicis , Queſt. 4. By this 
A& it is declar'd that the principal gift of Penſion beii'g improven, 
all Confirmations and Decreets following thereon ſhall fall in con- 
_ ſequence, By-the 29 Act of this Parliament it is likewiſe appoin- 


ted that Penfions ſhall not be prejudg'd by the A@ of Annexation, 


they being lawfully authoriz'd by Decreets,or Polle(fion,and theres 
fore by the 137 A@, Par. 12. F4.6. Itis ordain'd that all Penfions 
not authorized by Decreet, or Poflefſion in the lifetime of the Pre. 
lat, alledg*d difponer thereof, ſhall be null; and by the Canon 
Law Penſions impoſed upon- Benefices of Cure, extingunntur morte 
gravantis3 but the reaſon given by this At is, becauie ſuch Penſi= 
ons not ſo confirmed in the granters lifetime , are null of the Law, 
and may be preſum'd to be falſe, Another reaſon thar may be gi- 
ven 18, becauſe the Incumbent having no power over the henatice 
but during his life, it were unjuſt that any burden granted by him 
ſhould Jait longer than his life, and if it laſted longer it wouJd 
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prejudge very much the care of Souls, becauſe the burden of a 
Penſion would diſcourage the Intrant 3 and the reaſon why it is 
preſum'd tobe forg'd is becauſe it is very probable that 1t it had 
been a true Penſion it had been own'd during the lifetime of the 
oranter, By the 207 AG, Par, 14. Ja.6. all Penſions and Diſpo- 
ſitions out of the Temporalities of vacant Benefices ſince the Act of 
Annexation , are declar*d to be null, which ſhews that Penftons 
were never conſider'd as ſolid and unquarrellable rights. 


Bſerv. 1, Though this Ad appoints the Exchequer to fit till 
the laſt of Avg, yet it fits ſometimes no longer than theJaſt 
of July; and it being doubted whether the King could notwith- 
Nanding of this Act of Parliament ordain the Exchequer Compts to 
begin upon the firſt of March; 1t was reſolv'd that could not be 
done, becauſe by this A& of Parliament the not Compring till the 
firſt of July , was introduced in favours of the Subjects, who 
are by this Act liable to no Compt till-F4ly, and ſo the 
King could not anticipat the obligation, by making them Compt 
in March , this being rather matter of Property than of Govern- 
ment, 
Obſerv, 2, That Denunciations at the Mercat Croſs of Edinburgh 
againſt ſuchas. do not Compt in Exchequer, they being thereto ly- 
able,are equivalent,as if theDenunciation had been at the Head Burgh 


_ of the Shire ; but yetI couceive Eſcheats would not fall ypon fuch 


Denunciations, becauſe no Eſcheats fall by Denunciations upon ge. 
neral Letters ; butitisalleadg'd that Eſcheats may now fall upon 
ſuch Denunciattons by the 15 4&3 Sef. Par. 1. Ch. 2. where 
this AF 1s renew'd, and \uch Denunciations are there declared to 
be equivalent to Charges and Denunciations perſonally, and at 
their dwelling houſe, and head Burgh of the Shire , and that 
as to all intents and purpoſes 3 and by that Ac ſuch Letters 
and Executions may be Regiſtrated either in the general Regiſter 
of Hornings , or in the Theſaurers Regiſter, albeit generally 
all Letters of Horning ought to be Regiſtrated in the particular Re- 
gilter ofthe Shire, AG 75 Par, 6. Ja, 6. or inthe general Regiſter. 


His At is explained inthe 97 4 6 Par. Ja.5. 


* by ronrng by this At may paſsat the Kings inſtance againſt High. 
_ landers and Borderers, #bi 102 patet tutus acceſs ,apon Citation 
at the Head Burgh of the next quiet Shire. A 
Though this A& was only in favours of Executions at theKing's 

inſtance, which ſeems to be a priviledge ob bonun publicur, yet by 
a late cuſtome Diſpenſations are granted upon common Bills by the 
Lords, to cite at any mans inſtance, though it was not proven that 
there was notitus acceſſus, and therefore the Lords did "T - of 

eaerunt 


Re 


of King Famss the fxth, \ 

Sederunt diſcharge the granting of ſach priviledges upon common 
Bills, and ordained that ſumething ſhould be adduced for proving 
that therc was not mins acceſſus, and that ſuch warrands ſhould on» 
ly be granted in preſentia, 29 June, 1666, Mepterſon againlt M*- 
cleud. Per clem. 1. de (judic. & clem, 1. de for. compet. citatio poteſt 
fieri per edifum ubi locus non eſt ſecurns, vid. CMarant, de Jud. part. 
6.111, 84, where he obſerves well that theſe ediCtal citations be- 
ing ſo prejudicial, cannot be granted by inferiour Judges and thus 
if any perſon be to be cited, as out of the Countrey, at.the Peer of 
Leith, this cannot be done before inferiour Courts, without Letters 
of Supplement from the Lords, | 


_— 
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Y this At the Comptroller is lyable for the Chamberlains whom A C T 
himſelt nominats, but he is only lyable tor diligenceagainſt He. > 67, 


retable Chamberlains, becauſe he names them not. The Theſfaurer 
is lyable in the ſame manner as the Comptroller was, though the 
Theſaurer be not here nam'd, becauſe the Theſaurer is now in place 
of the Comptroller. But it may be doubted if a . perſon who 1s 


repute ſolvent, and was really ſo, were nominated, a Chamberlain 


proving afterwards inſolvent, will make the Theſaurer lyable, 


Y this AF Rentals ſet by the King, not bearing Heirs, are nof 
extended to Heirs, but reſolve in naked Liferents, though. 
regularly qui ſebz providet & heredibus providiſſe videtar. 

Nota , That our Law has thought that this needed an A&@ of 
Parliament; and therefore 1n other Caſes, where there isno Statute 
it would ſeem that Rights granted to a man, ſhould regularly.ex- 
tend to his Heirs, arg. hujus legis. 


. Obſerv. 1. Though this A& mention only Rentalsſet by the King, 
yet the Rentals ſet by Subje&s, are not extended to Heirs , except 
Heirs be therein-mentioned 3 and though a Rental mention Heirs 
indefinitly , yet it will only extend to the firſt Heir , and will nei- 
ther be accounted null for, want of an Iſh , nor be extended to 
all Heirs, for then it would be equivalent to an Heretable 
Right, 


ACT 
68. 


*T'His AG Diſcharges the Diſponing of the Kings Caſualties in ACT 


great, as the Caſualties of a whole Countrey, which is moſt rea- 69. 


ſonable; arid therefore all Gifts of R egalities may be quarrell'd as null, 
becauſe in them all the Eſcheats are Diſpon'd 3 and though this A&# 
Diſcharges the giving away of Caſualties ariſing from any one 
Crime, yet this ObjeQion was Repelled againſt the Gift of Uſury 
in which were given away all the profits ariſing to the King by Uſu- 
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ACT A LE pecunial pains are ordain'd to be taken up according to the 


rate the Money gave when the Fine was impoſ'd, or elſe the 
Fine 1s to be augmented , according to the augmentation of the 
Money 3 and this AF was reaſonable , becauſe it was not juſt that 
Delinquents ſhould get advantage by not payment; and it was ne 
ceſſary , becauſe without this AF, Fines, as all other Debts, 
might be pay'd according to the current Money, at the time the 
ſame fell due, 


ACT, Tx pain of negligent Sheriff-Clerks is tinſel of their Moveables, 


and the principal Sheriffs are to pay 100 pounds for them, be- 


ſides the damnages of parties. 
Obſerv. 1. That 1n the time of this AF, Sheriffs had the nomi- 


nation of their own Clerks ; but now (ſince the Sheriff-Clerks are 


, nominated by, and depend upon the Secretary , it is not juſt 


that the Sheriff ſhould be Fineable for the fault of the Clerk. 


Obſerv., 2, That though by this TLF? the Sherift-Clerk is ob- 
lig'd to ſend an Inventar of all the Regiſtrat Hornings yearly to 
the Theſaurer, yet this is in Deſuetude. 


FH AZ is in Deſauetude as to the price to be taken by Meſlen- 
gers, but they ſtill find Caution to the Lyon at their ad- 


miſſion, de fideli adminiſtratione, 


TT Elief is a Duty due by the Vaſfal to the Superiour at his En- 
try , for relieving his Fee out of the Superiours hands. By 
this A@ it is appointed, that when this Caſualty ariſes to the King, 
it may not be compounded for,bur that all that is due be takens and 
the true avail is a years Retour-duty in Ward-lands, and the double 
of the Feu-duty in Feu-lands. | 
Hope tells us , that though a Gift of Non-entry contain the Re- 
lief, yet the Donatar will not have Ryght thereto , becauſe ſuch is 
the Cuſtom of Exchequer, as he ſays; But I think that the true 
reaſon is, becauſe this AF Diſcharges this Caſualty to be gifted, 
When ere the Vaſſal takes out a Precept from the Exchequer, for 
Infefting himſelf , he is lyable for the Relief; and rhe Sheriff may 
be Charg'd therefore, conform to the Reſponce Book - or the par- 
ty may be Summarly Charg'd for it by this AG, and the ground 
may be alſo poynded for it, as debitum fundi, when. a party gets 
fa Precept, the Servants of the Chancery write down reſpondebit 
Vicecomes de , rc: or Reſpondebit any Judge to whom the Pre- 
cept is dire, and that is calbd the Reſponde here mention'd, by 
which Reſponde-book, the Sheriffs and their Deputes are Charg'd 
yearly in Exchequer, | 


By 


of King James the foxth: 


then he might have intrometted ſummarly,and. had Letters of In- 
tro1.iffion ; but now he is not countable , nor oblig:d to intromet, 
but the Eſcheats are gifted to Donatars, | 


Y this /@& all Commiſſions for judging Crimes, are ordain'd 

to pals the Quarter-Seal - but now Commiſſions are granted 

by the Council without any Seal 3 and though this AF Diſcharges 
juſtly the granting Commiſhons for judging Slaughter , ordaining 
that Crime to be Judg'd only by thesJuſtices 3 yet now the Council 
uſes to grant Commitſions even for Judging Slaughter , Murder, 
Witchcraft , and all ſuch Crimes, But though the Council may 
grant ſuch Commiſſions for Judging theſe Crimes , when they fall 
in under general Commiſitons, that are granted by the Council ; 
yet I ſee not how they can grant Commiſſions contrary to this AF, 


_ for Judging Slaughter 1n ſpecial, 


Obſerv. 2. That all Commiſſions of the Juſticiary ſhould be un- 
der the Quarter-ſeal, to the end as this A#@ of Parliament obſerves, 
there may be a Reſponde made thereupon 5; and yet the Council 
now uſes to grant Commiſhons, which have no other warrand but 
a Paper ſubſcriv'd by themſelves, and not by way of Signarure, as 
is here ordain'd, and the great fault that is committed in granting 
theſe Commiſſions , 1s that the Proceſs 1s never ordainid to bere- 
turned to the Juſtice-Clerk,to the end that both it may be known, 
whether the Proceſlcs be legal, and thatit may be known what is 


=P 


BY this Af the Sheriff did count for all Eſcheats yearly, for 4cT 


74 


ACT 
75+ 


due tothe King, for which the Reſponde mentioned in this AF was - 


to be made, 1d. sbſerv. on 126 AG Par, 12 Ja. 6. 

Obſerv. 3, From theſe words of the AF, That #0 Commiſſion be 
granted to proceed in Slaughter, but that the Fuitice-general and his 
Deputs proceed thereupon. It uſes to be urged that a Council of War 
cannot be a ſufficient Warrand for Souldiers to Judge Murders, and 
other Crimes committed by. any of their Number againſt Countrey- 
men, theſenot being Military Crimes, but being Crimes that ſhould 
be tryed by our fundamental Law in the Juſtice-Court, where the 
people have a double ſecurity, both by Learn'd Judges, and an 
Inqueſt of Neighbours, and a Kings Advocat to be careful of the 
probation 3 and it may as well be pretended that they may Judge 
their own Souldiers in civil Cafes 3 and that they may judge a Coun- 
trey man when he killsa Souldier,Yid. Crim. pra@. Tit. Juriſdiction of 
Juſtices over Souldiers; arid the Council ordain'd Barr a Druminer tobe 
delivered up to the Juſtice Court for killing a Woman, though he 
had ſuffered two Councils of War , November 3. 2581. But to 
Clear this, the King by His Letter to the Couucil, has declard that 
Souldiers are only to be beTry'd for Military Crimes by a Counſel 
of War, and that for ordinary Crimes they ſhall be judg'd by the 
Juſtices, &c. : 

ON | fas 
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A* parties may purſue Crimes without concourſe of the Kings 
| Advocat 3 ſo by this AF the King may purſue without an In-, 
former, ad vindictam publicam, | 


His A& ordains that no Reſts be allow'd to the Theſaurer ex- 

ceeding 20000 pounds a year, but that he ſhall comp for 

what is above this ſum,ſothat he may do Diligence therefore as ac- 
cords, but this is not obſerv'd. 

The ſecond parr of this A& ordains that the King be not pre- 
judg'd by general Ratificatians in Parliament ; for though Ratifi- 
cations cannot prejudge third parties; yet they might have pre- 
judg'd the King who paſt them, if His Majeſties Intereſt had not 
been ſecur'd by this AR. 


{Hough this A& Diſcharges all continuation of Juſtice-Courts, 
and Ordains the Juſtices to proceed, notwithſtanding of ſuch 
precepts z Fer both Kingand Council uſe toCommand the Tuſtices 
to continue their Diets, though this A& was. objefted in the 
Proceſs for William Halyburton's Murder, Fune 1676» But it 1snes- 
cefſary that in ſuch Caſes the King ſhould be inform'd by the Ju. 
ſtices, what is to be ſaid on both ſides, before they continue ſuch 
Diets in Proceſs, at the inſtance of privat parties, for the King and 
the party having different Intereſts, andit being declar'd by Ae of 
Parliament, that the party may purſue without the Kivg. It ſeems 
very reaſonable that the parties Proceſs ſhould not be ſtopt upon ſur- 
reptitious Warrands, without acquainting the King. 


1 find in the Council Regiſter, July 1582, That becauſe His 


Majeſty had been troubled by the importunity of ſuch as defir'd 


not to be Try'd before the Fuſtice-airs , but at particular Diets, 
whereby they eſchewed ordinarly all puniſhment; thac therefore 
His Majeſty does in Council, Statute and Ordain ( this is oftimes 
the Stile in Acts of Council, as well as in Atfts of Parliament ) 
That the Juſtices ſhall proceed, without reſpc# to fach 
Warrands 3 and it ſeems that that A& of Council has' given occa- 


fion to this Act of Parliament; and generally many Acts of Par- 


liament have been at firſt Aqs of Council , which ſhews like- 
wiſe what power the King has in His Council of this Nation. 


mw A& appointing that Sheriffs ſhould yearly give in the 


Names of their Deputs and Clerks to the Lords of Seffion, 
and find Cantion in the Books of Council , is in Deſuetzde , as to 
both the parts, for they neither find Caution , nor give in the 
Names of their Deputs; But de jure, I think Letters of Horning 
may be direct upon this Act for both effects, it being moſt reas- 


ſonable that the Lords of Seſſion ſhould know whether the Deputs 
beable , and this Caution would keep them in awe and ſecure the 


people, 
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of King *ames 1he ſixth. 


people , if they do injuſtice. The Caution requir'd by: this Act 
Is Burgefles, Indwellcrs 1n Edinburgh Caution Burgeoiſe, as the F rench 
call the beſt Caution. | hs 


BY this A& the form of holding Juſtice-airs is ſet, down, but it is 
to be found more fully in the [fer juſticiarii, and upon the 
word Juſtice-air, de verb. /iznif. and 1o needs not be repeated; but 
there are ſome things fit to be obſervd , becauſe innovated: 
Obſerv, 1. That Commiſhons of. Juſticijary are to be under. the - 
Teſtimonial of the Great-Seal by this A&, but now they are al- 


.ways under the Great-Sea) , when granted. by the King ; bur ſel- 


dom or never under the Quarter-Seal,, which js call'd the Te- 
ſtimonial of the Great-Seat , and when they are granted . by. the 
Council, they are only Sign'a by a Quorum, but. under no 
Seal. 

Obſerv. 2, That albeit the Steuartries or Bailliries be here ap- 
pointed to come to the head Burrows of the Shire , where Dittay 
1s to be taken up 3 yet it hasbeen found, that the Council may or- 
dain them to come to other piaces for the publick conveniency, 
when the Diets are ſo ſhort that the Juſtice-Clerk cannat, jay at 
every Shire, and.thus the Conſtabulary of Hadingtoun was ordain'd 
to give up Dittay at Edinburgh. | : 

_— 3, That albeit by the old Form, Pannels were to be 
Cited to Juſtice-aus upon fourty dayes ter, Inſt. num, 6. Yet now 
they uſe to Cite upon: fifteen or more dayes, and then asnow, they 
are not Cited peremptorly-to one: day, as in ordinary Juftice- 
Courts, but to any one of the days in which the Court is to ſit in that 
place, to which they are cited, and all the Pannels are called, eve- 
ry day at that place, and if they compear at any.one of the dayes, 
they are not declard Fugitives, _ | 

At the firſt day of Ju{tice-airs, all who are call-d muſt find Cau3 
tion to appear at all the Diets of the Juſtice-atrs , which ſome com- 
plain of. Albeit by the form of our old Bricve , and the conſtant 
Praftique , only Millers, Brewers, Smiths, and Officers of Courts 
were cited to give up Dittay upon Oath , becauſe it was prefim'd 
that the beſt intelligence is to be had from ſuch publick perſons 5 
yet the Cou icil did lately ordain that Noblemen 'and Gentlemen 
ſhovld ikewiſe be oblig'd to give up Dittay, becauſe the Crime _ 
being Treaſon , and art and part thereof 3 It was preſunvd that 
they ſhou}d underſtand the ſame better than mean people 3 and 
for detecting of fo great a Crime , perſons of all qualities ſhould 
concur ; and the former Cuſtom was not excluſive of calling per- 
ſons of quality. Likeas by the 94. A& Par. 13 9a, 3+ The King 


\ tocall the Lords and Head-men of the parts of His Realm, and 


x take Dittay of them ( id ei# by them )) of notour Treſpaſ- 
rs; | | . 
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Y this Act Hoghers or Slayers of Horſe , deſtroyers of Plough- 
Graith, Growing Corns, &c. are puniſh'd as Thieves to the 
Death, Yid. crim. pra®. Tit. Theft. | 
Obſerv, 1, That this Act proves Theft to be Capital by our Law, 
—_— we have no expreſs Law for making Theft Capital gene- 
rally. of 
| Obſern. 2, That it may well be doubted , whether cutting of 
Corn, &«c. in Landed.men is Treaſon, fince it would ſeem to be 
ſo; for by this Act it is declar'd puniſhable as Theft , and Theft 
in Landed-men is by the 5o Act of this Parliament declar'd to be 
Treafon 5 but yet I conceive that thefe Statutory Thefts-are not 
puniſhable as Treaſon , ſince that were but fi#io fidionis & due 
fiGiones non cadunt in idem ſubjeFum, Likeas the puniſhment is de- 
determin'd here to be the puniſhment of ſimple Theft, vis. Death, 
whereas if the Law had defign'd Forfalture , it would have named 
Forfalture here, as in the former Act. It has been doubted upon 
this Act, whethor the cutting of Corns Sowen by a Strange, who 
had no right , was a Crime in the Heretor , who may pretend that 
ſatum cedit ſolo ; andit 1sthought thatif the Heretor ſuffer'd a Stran- 
ger to poſleſs for any conſiderable time, he could not have cut 
them down ſummarly, no more than he could have removed that 
Strangerſummarly from his Poſſeſſion, though unjuſt. 


TE Ads are Explain'd crim. pra@. Tit. Deforcement » Vid. 
AF 150 Par, 12 Ja. 6, and Satut. Will. cap. 4. v, 5. 


T appears by this A& , that Letters of Lawburrows were of 
J as granted by ſeveral Clerks3 and by this all Caution -for Laws 
burrows is ordain'd tobe found to the Juſtice-Clerk, which was ine 
deed moſt reaſonable , becauſe bodily harm is there dreaded, and 
the preventing of that ſhould belong to the: Juſtice-Court 3 but 


now the Council, Seſſion, and Criminal Court have the power of 


cauſing parties find Caution for Lawburrows, but the At info far 
as it diſcharges Lawburrows to be granted againſt Complices in the 
general, is yet in obſervance , and very juſtly, for it was not 
fit to leave it arbitrary to the parties to charge any they pleaſed, ; 


T Hough this AR appoints all Courts to be Fenc'd at eleven of 
ofthe Clock in the forenoon, yet it does not irritat and annul 
all Courts holden at any otherhour , and Courts are ordinarly held 
at other hours, but it may be doubted , whether a party cited to 
a peremptory Diet, and ſtaying till twelve of the Clock, and tak- 
ing Inſtruments thereon, could be unlawed in the afternoon , for 
abſence z but if the Court once fit, parties are. obliged to at- 


tE nd, 
Though 


of King James the ſixth, 


"F Hough this AF appoints the Expences of parties accuſed and ac- 

quitted to be modifi'd by the Fuſtice-Clerk and his Deputs,yet 
they are now only modifiable in tull Court by the Fuftices : but 
it is doubted , whether the Juſtices can modiftie Expences, where 
the Defenders are abſent, fince the only Certification againſt ab- 
ſents, is that they ſhall be Denunc'd Rebels; But yet the modi- 
fying Expences , ſeems to be the neceſſary reſult of all Proceſles, 
and that ines officio judicis 5 It 1s alſo doubted , whe ther the 
Juſtices can ex 3ntervallo, modifie Expences,, none having been 
ſought the time that the Letters were brought back, and the par- 
ty declard Fugitive, andthe Juſtices are in uſe to do both, but the 
caſe has not been yet fully Debated. 


BY this A the Roll of Aſſizers was to be given by the party ac- 
cuſer , or a Notar in his name 3/ but now by thethird Article 
of the Regulations, for the Juſtice-court, the Aſſizers are nam'd, 
and the Lilt ſubſcriv'd by the Juſtices , for it was thought too ſe- 
vere that the Kings Advocat, or the party accuſer ſhould have the 
naming of the Alltzers. 


'TDY this Act Cuſtomers paſting Cuſtomable Goods for Gratitude, 
are to be Try-d Criminally, and their Moveables to be Eſcheat. 
ed in caſe they be convicted. | 
Obſerv. 2. That the Kings Servants are only to be puniſh'd in 
caſe they tranſgreſs for Money , fo that negligence is not puniſh- 
able except it be groſs; but yet if Cuſtomers ſhould wittingly 
and willingly paſs Goods for Friends or Relations, T think it 
would be puniſhable by a Fine : And fince the: ſtealing of Cyu- 
ſtoms is Theft ; this connivance in ſtri& Law ſecms a Theft-bute, or 
acceſſion to theft. 
Obſerv. #. Thongh this Act declares this acceſſion puniſhable in a 
Juſtice-air, yet the Exchequer and Council do alſo puniſh the ſame 
by arbitrary puniſhments, , 


"oF His AC 1s Explain'd fully crime. prad. tit. Aſſizes 3 but it is fit to 

add that His Majeſty having written a Letter in amo 1683, 
defiring the Juſtices to Examine Witneſſes: in Treaſon, when the 
Council requir'd them , at any time before inſiſting in the Proceſs, 
to the end His Majeſties Advocat might know how to Libel, and 
to prevent the abſolving of Rebels, who were truly guilty by the 
miſtake of citing the wrong Witneſſes 3 it was alleadg'd that the 
deſite of that Letter was contrary to this A, ordaining all pro- 
bation to be receiv'd only in preſence of the Pannel. 


2. That this would ingage Witneſſes to adhere to the Depoſiti- 
ons that might be Elicited from them by the too great zeal of His 
Majeſties Servants, or the influence of others. To which it was 
anſwer'd , that as to the firſt, the Depoſitions to be taken in that 
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previous Tryal , were not to be made uſe of to the Afſize , which 
was all that was diſcharg'd by this Statute. 

As to the ſecond , It wasnot to be imagin'd that the Judges ,*to 
whom only this was to be intruſted, would prejudge any Pannel, 
or be corrupted by any influence ; and before the Witnefles De- 
pon'd , theſe Depoſitions ſhould be deſtroy'd, ſo that the Witnelſles 
could be under no apprehenſions upon that account, and the people 
were in a better condition by this Letter than formerly , for it was 
ſecurer to truſt preyiousexaminationsto the Judges than tothe Kings 
Advocat who did alwayes Examine alone formerly, and this 
would prevent unjuſt trouble , when thcre were no Witneſſes 
who could Depone againſt the perſons accui'd through error or 
malice. | ; 


His Acis alſo Explaird in theTitle Afſizes : But it isfit to add 
that Blair and others being Convict of Error for afloilzying 
ſome Traitors wrongouſ]y, and their Eſcheats being gifted, they 


| raifd a Reduion of the Gift, as founded upon a Verdict that was 


null by this A&, in fo far as the Kings Advocat had ſpoke with the 
Aſlyzers after they were incloſ'd , which reaſon was repell'd, be- 
cauſe the Juſtices had declar'd that the Advocat had only ſpoke to 
the Aſſyzers in their preſence, when the Allyzers were deliring to 
be ſolv-d of ſome doubts which was ordinary and allowable, De- 
cember 21, 1692. | | 

It may be alſo doubted whether ſuch Verdidts can be reduceable, 
for though the A declare that the Afſſizers may aſloilzie , if any 
ſpeak to them, yet if they and the Juſtices proceed, it ſeems not quar- 
rellable, orat leaſt before the Seſſion ; for I remember that the Ju. 
ſtices having declard a Bond of Glenkindzes forefaulted , for not 
producing ſome Witneſſes againſt himſelf; the Lords declar'd that 
the Juſtice-court being a Supream Court , their Atts and Sentences 
were not quarrellable before the Seſſion, Pueritur, it both theſe may 
not be quarrell'd before rhe Parliamentz and I think they can not, 
except the Decreets of the Sefton can. 


His and the following Ads to the end of this Parliament were 
T made for quieting the Borders and Highlands, as to which the 
ſame courſes are to be taken , though now the Borders are Govern- 
ed by a Commiſſion of both Kingdoms, ſo they are not put to find 
Caution as they were by theſe Ads 3 but the Ads here ſet down 
are generally obſerv'd as to the Highlands ſtill, except in ſo far asI 
ſhall here obſerve upon the reſpeCttive Acts, | 

obſerv. 1- Though this ACt appoints that the firſt day of eve- 


ry Moneth ſhall be appointed for hearing Complaints concern- | 


ing the Borders and Highlands, yet that is in Deſuetude as to both. 
Obſerv. 2. That, that part of the AR ordaining a ſpecial Regiſter 

to be made for Borders and Highlands, is in obſervance, quoad the 

Highlands by a late A& of His Majelties Privy Council, 


x] 


OY 


- -_ IA Co ets Ges AE AED: . PH x Ten 7 IE? EAI AC Or ets 7 2 Troup FAT = CE IINR 
BC OE ES EONBEDDBES oy 7 EE) De rn YER RE ee BTW ds 57 os ot RE 
oe OTE IE ERAS. Fe, 5 TEE c 0 on i EG ee lr v foe FT Pleat EE SEE Ae ab oc ae th to ng LT - 
MS nw -L, ned Lon Ca dt wo Pont 7 dog Tx on, Ie CEN Oat on y y LN! ; IRS rig, Fe oe be ” 
Ker od 2 "Is SIE e NG EE ES Ss oO RT 1 We AN SS W224 WEIS oy Ss , 3 Os SS ; at Sa ko att 
LORIN 12 2 tos 6s ANESES ESARLEG BE 34 £ pi SEL or Ve non Fe Be = > P q 4 


OY EE IRenn 3 


day 3 P22 

ES Rs Is 
BEE Iv xd LS hl 
Ce Ee EL COLD 


34 o 


of King Janes the ſixth | 255 


AY this AR all the Lands-Jords contain'd in this Roll , are or- ACT 

dain'd to find Caution, which Roll is ſubjoind to the ACts of ax 
this Parliament , but that Roll is now very much alter'd-, for mi- - 
ny others are now ordain'd to find Caution , who are not therein 
ſpecifid3 but are now 1n the Proclamations of Council, Harch 17, 
162x, &c. becauſe the Heretors mention'd in the Acts of Parlia- 
ment, are often extin&, and the Lands for which they were to be 
bound, are diſpon'd to others. And whereas by theſe Acts, theſe 
Landlords and Chiets of Clans were ordain'd to produce their De- - 
linquents before theFaſtice or his Deputs, they are now to produce 
them before the Council, or elſe to pay the Debt, which are great 
arguments to prove that in matters of Government de faGo we con» 
fider more the Reaſon , than the Letter of the Law. - | 

Though this and the 103 Act of this Parliament, which is co- 
mcident with this may ſeem ſevere, becauſe the innocent is bound 
for the guilty, yet neceſlity and publick intereſt has introduc'd theſe 
Laws by the ſame reaſon that in Ezgland the Paroch is lyable for 
the Robberics committed therein betwixt Sun and Sun, and thas 
theſe who have power of Juriſdiction from the Emperour, are ly- 
able,z:ias publicas a latronibus purgare (ail, obſerv. 64. lib, 2. vid, eti- 
am , |. 3.1, congruit. ult. ff. de officio Preſdis. 

[ct has been doubted whether the Council could in other caſes 
not warranted by expreſs Ads of Parliament oblige the Subjects to 
give Bond tolive peaceably conform to Law, and particulary that 
their Tennents ſhould not keep Conventicles, but ſhould go to 
Church, and pay 50 -pound Sterling for every Conventicle kept 
upon their Ground, or ſhould preſent their Delinquents z and it 
was allc:dg'd that the Council cannot, becauſe regularly one man 
21S 1s not lyable tor another mans Crime, nor can this inverſion of Prg- 
perty and Natural Liberty be introduced by a lefſe power than a 
Parliament, nor had AQts of Parliament in this caſe been neceſſary, 
if the King and Council could have done the ſame by their. own 


4 authority 3 but yet fincethe King has by expreſs Act of Parliament : 
\Þ the ſame power here that any Prince or Potentat has in any other 
=. Kingdoms, and that Government belongs to him as Property does. 


to us, nor can the peace be ſecured otherwayes than by allowing 
him to take all courſes for ſecuring the peace, and preventing dil- - 
: orders, that therefore this joyned with the pra&ice of the Council 
og is aſufficient warrand for exacting ſuch Bonds , the practice of our . | - 
4 Kingand Council being the beſt interpreter of the prerogative, eſpe- 
cially where the things for which Band 1s to be taken,are not contra- 
ry toexpreis Law; and it isimplyed inthe nature of alledgiance that 
Land-lords ſhould entertain none butfuch as will live regularly,and if 
they tranſgreiſed, the Maſter could not in common Law thereafter 
recept them withoutbeing lyable, as we ſeein Spuilzies 3 or if the 
King pleaſed he might denounce the tranſgreſſors Rebels, and fo 
might put the Maſter 32 mala fide, and though there be no ſuch par- 
ticular Laws warranding the taking of ſuch Bonds, yet it will aps 
| ; Tet 2 peat 
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pear by many inſtances in this Book, that Laws are extended de cas 
Ja in caſum, and thus this power ſeems inherent in the Crown; like- 
as the matter of Property 1s ſufficiently ſecured by the alternative 
foreſaid, of either preſenting or paying the damnage, which alter- 
native ſeems to be founded upon the ſame principle of juſtice, with 
aFiones noxales mentioned inthe Civil Law, Domino damnato permit- 
titur aut litis eitimationem ſufferre aut ipſum ſervunm noxe dedere , 


vid, Tit. 8. lib, 4. Intitut. I find many iuſtances inthe Regiſters 


of Council, wherein the Subjects are charg'd to ſecure the Peace, 


under the pain of Treaſon, as in the caſe of the Lord Tester. 


BR given by Cautioners for broken men, do oblige the Keirs 
and Succeflors of the Cautioners, though they be not men- 
tioned in the Band. 

Obſerv. 1, In Law he who obligeth himſclf to pay a Sum, o- 
bligeth his Heirs 3 for as in Law qui ſebi providet & haredibus provi- 
det fic qui ſe obligat & heredes obligat, and therefore a man having 
bound himſelf and his Heirs Male , it was found that the Creditor 
was not thereby excluded from purſuing the Heirs Female, or any 
other Heirs, but that he was only bound to diſcuſs firſt\the Heirs 
who were ſpecially named in the Obligation, '18 February, 1663. 
Blair contra Anderſon 3 but yet Obligations for performing a deed, 
ſuch as to preſent a Thiet, are of their own nature perſonal , and 
therefore this AF was necellary, | 


= taking of Surety from Chief of Clanns doth not looſe the O- 
bligation taken from Land-lords, & e contra, and the reaſon 
why this A& ſeemed neceſſary, was, becauſe this ſeemed to be an 
Innovation, and it ſeemed not juſt-that both the Chiefs and Land- 
lords ſhould be lyable, fince they could not both have abſolute com- 
mand over the perſon to be preſented; but yet this AF was moſt 
ſuitable toLaw,fince zovatio ox preſumitur niſt ubi hoc expreſſe aun 
eſt, |. ult. Cod. de Nov, And the Tennents in the High-lands are 
influenced borh by Chiefs and Land-lords; but to make this Law 
more juſt, the Council gives action of a reliet againſt the Lands- 
lord, if the Lands-lord harbour, or tothe Lands-lord againſt the 


Chief, if the Chief recept him. 


Y this A@& if Goods be taken away by any Clann'd man and re- 
cept in the Eountry of their Chief, for the ſpace of 12 hours to 

his knowledge,the Chief ſhall be lyable 7 ſolidum for all the Goods 
taken away, though there were but very few of his men preſent, as 
was found in a caſe purſued by Francis Irwing againſt Glenurchie be- 
fore the Council ; all ſuch Chiefs being lyable 7 ſolidum, and not 
pro rats only for the wrongs committed by their Clanns, 


By 
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Y this '4& no Magiſtr#t may keep a Thief, or MalefaQor in A CT 
Arms with him, albert he pretend he ishis Priſoner, but he muſt 101. 
de:ain him in-a cloſs houſe; 'both becauſe fqualor caxceris is a part.of 
the puniſhment due to 'Matefaftors, and becauſe. if this were 
allow'd , Magiſtrats might by collufion ſuffer Maletaftors to. ens 
Joy therr liberty. - | | 


IF explained Crim, pr. ti. Theft, t1 | ACT 


'F His AG ordaining Maſters to preſent their Tennents upon the ACT 
Kings cloſs Valentines (or Orders in little Papers like Valen- Io3. 
tines ) is obſerv'd in the whole Regiſters of Council, 


T Heſe two A&c diſcharging theBorderers of Scotland to marry with ACT 
the Borderers of Ergland, or to labour their Lands, are abro- 
gated by the Union. 


Y this At the Land-Jord doing diligence by obtaining Decreest 4cT 
of removing, uline Horning, and doing all other _ that 195; 

was in his power after the fat comes tohis knowledge, is no farther 

lyable. * 

: Nota, By this Act the Land-lord muſthe put in ala fide by inti- 

mation of his Fennents Crime. : 2. Dubitatur whether this privis 

ledge ſhould not likewiſe extend to Chiefs of Clanns, fince they 

have leſs intereſt in the Delinquents then the Land-lords. 


B*. the 100 ARof this Parliament, ſuch as committed Slaughter, 
Mutilation, or other hurt upan Thieves, are not lyable: But 
by this AQ an Indemnity islikewiſe granted to ſuch as raiſe fire a. 
oainſt them, that being there forgot. = | 


ACT 
I&8,; 


T His A& is explained in the Obſervations-upon the 29 Acof this 4CT 
_ lame Parliament, vt, | 110. 


Y this Act the Burrows pay the fixth part of theImpoſitions of 4 co 
Seotland, which is yet in obſervance, and becauſe of ths bur-. | I. 

gen they have the only privitedge of Trading, and therefore they ; 
juſtly pretended that their privitedge of Trading could notbe com- = 
municable to the Burghs #: Barony and Regality, who bore no-part 
in this burden, | | 

Neta, That though by this A@ the Taxation of the Burrows is not 
to be altered, that is only mean»t of the 6 part which is to beborn 
by the Burrows in general ; for notwithſtanding of this AS the 
Convention of Burrows do alter the Taxation of any particular 
Burgh according as the number of Burghs increaſeth, or according 
as any particular Burgh grows unable; and they divide this fixth 
part amongſt themſclves according tothe total of 100 pound Scots, 


Uun which 
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which is the imaginary Standard or Aſſzs, and each Burgh pay ac- 
cordingly, ſome being valu'd at 6 ff. ſome at 12 þ. &. Andifany 
Burgh refign its priviledges, they muſt alſo refign 1a tavoury of the 
Burghs Royal their common Good, after which ReGenarith, and 
not otherwayes, their proportion 1s divided amongſt the reſt ; for 
It were unjuſt that they ſhould retain their common Good which 


' was to pay the proportion of publick burden, and yette free from 


the burden it ſelf; 


BY this AQ a Burgh ſelling any - part of their freedom without 
conſent of his Highneſs and his three Eſtates, loſes their whole 
freedome, | th c 
Obſerve. rt. That the reaſon given by this A is, becauſe they as 
Vaſlals cannot ſell without conſent of the King their Superiour, and 
ſo this ſeems to be a kind of recognition, and it would have ap. 
peared reaſonable that therefore the King's conſent might have 
ſeem'd ſufficient, becaule he is only Superior but the reaſon why 
by this Act the Parliaments conſent 1s declared neceflary, ſeems to 
be, becauſe Burghs-Royal bears a part of the Taxation of the King- 
dom, and ſo alienating any part of their freedom, they ſeem tolel- 
ſen the ſubje&-matter out of which the Taxation is payed. 

Obſeev. 2, It may be doubted whether a poſterior Confirmation 
or Ratification by the Parliament will be a ſufficient conſent. 

Obſrrv. 3, That Magiſtrats and Council cannot alienat the pri- 
viledges of a Burgh, and therefore Alienations made by them 
would not infer this forfaulture or recognition, and therefore all 
the Inhabitants behoved to be cited by Touck of Drum to ſuch A- 
lienations as they were per ſonilum Campane, in the Civil Law, 
tit. Cod. de venditione Lon, Civit. 


Y this A& the Parliament having referred to the King to de- 
B termine who ſhould repreſent the Barons ( which ſhews what 
great deference our Predecefſors bad to their King) His Majcſty 
determines that none but ſuch free Baronsas are Free-holders, hold- 
ing of the King, and reſiding within the Shire, ſhall repreſent the 
Shire 3 but by an AQ of Parliamant, 1669. It was declared that 
ſach as are free Barons might- ele or be eleRed, though they 
were not acqual Reſidenters, and that notwithſtanding of this At 
which is thereby abrogated as to that point, and moſt reaſonably,for 
their interEſt in the Shire ceaſes not by their not reſidence; and 
conform to this A& the Convention decided 1n all EleQions, Fare 
1678, 

Ni, All EleRions are to be ſubſcrived by fix Barons at 
leaſt, and though in controverted Elections theſe who have fix will 
be preferr'd to theſe who have five, and if neither of the Competi- 
tions have fix, a new Election will be order'd , becauſe both are 
unlawful yet if all the Barons were cited, and fewer than five 
were only preſent, a Commiſſion by theſe five may ſeem ſufficient, 
becauſe the abſence of Barons ſhould not prejudge the Shire , yet ia 

| the 
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the Convention .1678. many inclin'd to think that a new Election 
ſhould be order'd in that caſe, becauſe of this AR,and that that Shire 
ought not to have a Vote Who would not ſend legal Commit- 
ſions. | | 

Though by this AQ the Mifhives for calling Parliamerits or Con» 
ventions ( which are here called General Councils ) ſhould. be di- 


rected to ſuch as were the Jaſt Commiſſioners, in place of the She- 
riffs, yet now they are ordinarly directed to the Sheriffs, and ſome- 


times to any the King pleaſes, as in the Parliament, 166r. 

Py this A& the Commiſſioners are to be chooſ'd at Michaelmaſs 
Head Court, and failing thereof at any other time the Free-holders 
meet, or when his Majeſty requires them ; and therefore it may be 
doubted if every Shire are obliged to chooſe at Michaelmaſs, fince 
that ſeems to be ordered here, and the other dyets are only order- 
ed to be failing of that Head Court: But yet many Shires in Scot- 
land uſe not to choole at Michaelmaſs, but delay EleRions till they 
be required: 

Though by this AC the names of ſuch as are elefed are ordained 


- to be notified in Writ to the DireRor of the Chancery by the Com- 


miſſioners of tie Jaſt year, yet that is not now in obſervance, fince 
his Majeſty uſes no more to call Parliaments and Conventions by 
Precepts out of the Chancery, but by general Proclamations. 

It is to be remembred that where there are Elecions at Mzchael- 
maſs, the Shire cannot chooſe of new, as was found in the Conven- 
tion 1678. in the caſe of the Shire of Perth, and ordinarly the Pro- 
clamarions, bear as it d1d thcre, that the Shire ſhould chooſe where 
they had not formerly choſen at Michaelmaſs, and ſo theſe Eletti. 
ons were made without warrand 3 butit may be doubted whether 
ſuch Eleions would be invalid it the Proclamations mention'd no+ 
thing, as to this point 1t was there aJledged that the Shire might 


259 


make a new Election, becauſe the Commiſhoners then choſen were + 


denuded, and were become no Barons; to which it was anſwered, 
that this ſhould have been repreſented to the Council, who would 
have ordered a new Election, but the Shire could not proceed to 
cled by their own Authority contrary to the Proclamation. 


"FRE this Act has adjuſted the Weights and Meaſures ofthe 
whole Nation, and ordain'd the Linli1hgowFurlot to be the 
Standart as to that meaſure ; yet-it 1s expreſly provided by this Act 
that if any perſons be founded by Infefttment, Tack, or Contract, 
in a different Meafure, that Meafure contain'd in their private 
Right ſhould ſtand, but ſhuuld be proportioned to the Linlithgow 
Meaſure, without prejudice to either Party: ,. that is to fay, they 
ſhould have right to the old Meaſure fully, but it ſhould be 
payed according tothe new Meaſures 3 as for inſtance, the Boll of 
Galloway being fix Furlots, the Maſter ſhould have fix Furlots pay- 
ed in to him, which exception was moſt juſt, becauſe of theintrin- 
{ ck valueof the Lands to which the old Tacks, ec. were pPropors 
tion'd, but yet the Lords ſuſtain'd in Milns a V. oultcr,though much 


Uun 2 greater 


ACT 
114. 


ACT 
I 14, 


260 Obſervations wupo. the eleventh Parliament 


greater than the ordinary fourth part of a Peck, becauſe of cone 
ſtane polleGon, and found that this Act did npt extend to Milns, 
fince therein different Meaſuxes are uſed according to the proporti- 
on of the ſervice, nor was this AG ever oblerv'd in any part of Scot- 
lard as to Milns. | | 

In Conjund-fees and Life-rents alſa, the Huſband being oblig'd 
to provide the Wife to particular Lands, which he obliges himſelf 
to make worth ſo many Chalders of Victual, it has been found that 
he is oblig'd to make them worth ſomany Chalders, according to 
themeaſure of the Cquntrey where the Land lyes, becauſe his own 
Rent js ſo payed; and Miniſters in Goloway, and other places where 
great Meaſures are uſed, will get their Stipends according to theſe 
Meaſures; 'the reaſon of all which I conceive to be, that theſe mea- 
ſures were made greater at firſt, becauſe of the inſufficiency of the 
Vitual of theſe Countreys, and fo the greatneſs of the Meaſure does 
only equal] the intrinſick value. 

This A& having fallen in Deſuetude as to the Li-imthgow Mea- 
ſure , 1s again renewed by the 15 A&, Par, 23 Je. 6. And many 
wiſh that Corn were now fold by the weight, and not by meaſure, 
weight being the only ſure rule of the 1ntrinfick worth of Corn ; 
but this being propon'd in the Par. 1681, the overture was reject- 
ed by a Vote. Fide obſerv. on AF 96 Par.s6, K. Ja. 4. ſupra. 


LD — 


King James the foxth, Parliament 172, 


22 of May 1592. The Preſbyterian party taking advantage 
of the Kings being engag'd againſt Bathwel. and in other dif- 
ficulties, they held a General Afembly at Edinburgh, where. 


þ- underſtanding this At it is fit to know that upon the 


in they drew up feveral Articles to be preſented to the King and 
Parliament, whereof Sporſwood names only four > 1. That the 


Aqts 1584. againſt the Diſcipline of the Church, ſhould be abro- 
gated , and the preſent Diſcipline eſtabliſhid. 2. Thar the Ac of 
Annexation ſhould be abrogated, and the Patrimony of the Church 
reſtar'd. 3. That Abbots and Priors, &c. nor none having Com- 
miſGon from them ſhould Vote in Parliament, as Repreſenting the 
Church, 4. That the Land ſhould be purg'd of Blood. 

The King reje&ed the ſecond and third, but in complyance with 
the firſt Article he did, becauſe of his preſent difficulties, as Spotſ. 
x00d obſerves , allow the preſent 'Church Diſcipline by General 


Aſlembligs, Synods , and Prefbyteries 3 but yet he does not here . 


exprefly abrogat Epiulcopacy , only the Preſentations are not or- 


dain'd to be direed to them, but to Preſbyteries ; which Pre- 
fentations are again reſtor'd to Arch-biſhops and Biſhops by the 


1 AG Par, 21 Fa, 6. And Sporſwood tells us , that feverals of the 
| WT ' Biſhops 
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of King James the ſixth, 
Biſkops poſſeſt even then by their Titulars. | 

E piſcopacy was again reſtor'd, fo that the Biſhops did fit in Par- 
lament , by the 2314 Par. 15 Ja.6, but they were not fully re- 
{tor'd to their Sptritual Juriſdiciion, till the 2 AR 18 Par, Ja. 6. 
but in that A&,this Act 1s not abrogated, as 1t would certainly have 
been , if this Act had abrogated Epiſcopacy ; but this Act is abro- 
oated by the AF 1 Par. 21 F4.6. 

By this Act the Collation and Deprivation of Miniſters is declar- 
ed to belong to the Church jure divino ; but theſe words , or any 


ſhlike eſſential Cenſures , having warrand from the Word of God, are 


t00 general and may be abuf'd, 

This Act is now abrogated totally in all itsHeads, Clauſes and Articles; 
by the 1 A& 2 Sefs, Par. 1 Ch. 2, which ſeems too general; for 
though this Act eſtabliſhes Preſbytery , yet there are many Clauſes 
in it in favours of the Protcſtant Religion, and to which no anſwer 
can be made, but that, what this Act has eſtabliſh'd in favours of 
the Proteſtant Religion, was formerly eſtablifh'd by other Acts, but 
the truth 1s, thele Acts are not fo full as this. 


Firie in his Hiſtory tells us , that by the ſeventh Article of the 
foreſaid Aſſembly, it was deſired that Tacks ſet by the Depoſ'd 
Miniſters ſhould not ſtand : But by this Act it 1s only declar'd that 
when Vimilters are depriv'd , their deprivation excludes them, tam 
ab officio quart beneficio , which has been doubted , becauſe Suſ- 


. penſions afe only ab officio, 


By this Act though the perſons be depriv'd, yetit isdeclard that 
their deprivation ſhall not be prejudicial to Tacks Jawfully ſet by 
them before their deprivation , and the Lords do expone the word 
lawfully ſo, as toextend to the Setter himſelf, ſo that his Succeflors 
can only quarrel theſe Rights upon ſuch reaſons as the Setter him- 
ſelf could have quariclled them, Yide Hopes Major Pratt, Tit, 
Kirk. 


T Act is explain'd by the 48 A@& 3 Par. Fa. 6. 


Y this Act the Woman Divorc'd for the Crime of Adultery 

committed by her, cannot Diſpone her Eſtate to her Adul- 
terer, if ſhe Marry him , or ta the Children procreat of that pre- 
tended Marriage , which has been introduc'd, not only as a 
puniſhment of the Adultery when committed , but to diſcourage 
any from committing Adultery , upon hopes that their Children 
might ſucceed to their Eſtates with whom they committed Adul- 
tery, which is conform to the Canon Law , by which #0» licet 
eam ducere in uxorem quam quis polluit adulteris , and by the Civil 
Law , that woman could not Inſtntute that Servant her Heir 
with whom ſhe had committed Adultery , Inſt. de hered, inſtit, 
X xx in 
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in princip. Theſe Marriages are likewiſe declar'd null by the 20- 
AG 16 Par, Ja, 6. Vid. crim. pract. it, Adultery, pag. 192. N2X 


Hough regularly Liferent-Eſcheats do not fall while after 
year and day 3 yet ſuch as commit Slaughter within Kirks, 
or Kirk-yards, and the Reſetters of them, loſe their Lifercnt-eſcheat 
immediatly after Declaratorz and this Liferent fails ro the King, 
though in other caſes Lifercnts fall tro the Superiour, of whom the 


reſpective Lands hold. 


T was uſual to mortifie to Abbacies, formal and eſtabliſhed Pa- 
tronages of Kirks , which were formally erc&ted in Parſonages, 
and to theſe the Monks preſented Parlons, and were only in place 
of Patrons 3 at other times Tiends were Mortified and piven to 
them 3 and after the Reformation, though Tiends were declared 
the Patrimony of the Church by the AZ of Annexation ; yet 
thereafter the Lords of Erection. did prevail , by their importunity 
with the King , to erect theſe Tiends in Rectories, or Parſonages, 
whereof the | Patronage was given to the Lord of Erection; bur 
there can be nothing ſo unjuſt or 1]legal as theſe Patronages were; 
and therefore by this A& , the Parliament finding this abuſe was 
growing, did declare that all Ere&ions of k irk-lands, and Teinds 
in Temporal Lordſhips and Livings, to the prejudice of the Kirk, 
and hurt of His Majeſties Eſtate, and priviledge of his Crown, 
were null, which is founded upon excellent Reaſon ; for ſuch Ere- 
ions of Tiends were extreamly to the prejudice of the Church ; 
Tiends being clearly by former Laws, declared to be the Spiritua- 
lity, and fo the Patrimony of the Church 3 
2. Laicks having power to preſent whom they pleaſed , ſuch 
EreCtions did much hurt the Church , fince 1t gave to Laicks the 
power of prefenting. . 
3. It 1s roo well known that fuch as are preſented by theſe Pa- 
trons, do ordinarly grant Tacks in favours of the Patron, and to 
his bchove , which has been always lookt upon , as not only Si- 
mony, but as moſt prejudicial to the intereſt of the Church , ma- 
king the Miniſtry deſpicable, and tempting them to 11] ſhifts, and 
diſcouraging worthy and honeſt men from ſeeking ſuch {laviſh Be- 
nefices , and therefore the Church has been always an enemy to 
ſuch Impropriations, even when made in favours of Religious Mo- 
naſteries 3 for Pope Alexander anno 1170 cap, Awvaritie. extra. de 
Prebendis, ſays, Intelleximus quod in Ecclefiis veſtris penſtones perci- 
pere conſueviits & antiquos reditus Minoraſtis ideo mandamus ut an- 
tiquos reditus cum conſenſu Archiepiſcopi ad integritatem priitinam re- 


wvocetis ; and therefore the ſame Pope Alexander in the Laterar . 


Council , made a Canon againſt this abuſe, which was ſeconded 
by Pope Clement the 2. cap. ficut extra, de ſuplen, neglig. Prelat, 
and by Clement the fourth, in anno 1240: cap. Snſcepti de Prebend. 

in 
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in 6. but this was perfected by Clement the fifth, cap; conſtitut. de 
jure patroains in Clementin , where 1t 1s appointed that ſe certa por- 


ito ( called conſtantly in the Canon Law congrua portio ) non fue 


rit «ſſignata per preſcrtanlem 4unc in panam preſentantium ad Dioce- 
ſiros ipſos poteſtas jnjymog aſſgnationis devolvatur, And ſince 
there was 1o great hazard in putting thefe Preſentations in the 
hands of Monaſtries, what may be expeted from Laicks? 

Theſe Ere&ions likewiſe of new - Patronages , are extreamly diſ- 
advantagtous to the people , becauſe one Gentleman has thereby 
right to force a Minitter upon all the other ancient and great He- 
retors of the Paroch, Likeas, by being Patron, he comes to have 
intereſt in all their Teinds3 and fince the great deſign of the fub- 
miſſion and ſurrender, was, that every man might have right to his 
own Teinds, this could never have been fully done, except the 
Patronages h4d been ſurrendered, for the Patron ſtill would be in 
effect Titular, by getting Tacks. 

Likeas, by the ſubmiſſion, as in the beginning of it, they ſubmit; 
as having, or pretending right to the Parſonage , Vicarage, or 
Patronage of Kirks pertaining to the EreCtions, ſo in the words of 
the Submiſſion, they ſubmit how they may be Denuded in His Ma- 
jeſties favours 0-17 halili modo, of all and ſundry Tiends, which 
they have of any other mens Lands, by whatſoever Right or 
Title they poſleſs the ſame 3 and becauſe His Majeſty will take 
into His Princely Conſideration, what ſatisfaction they ſhall have 
for their Tacks, Rights, and Patronages, according as His Majeſty 
ſhall find the validity thereof, Therefore they tubmit, and His 
Majeſty conſiders in the Decreet-arbitra], all the Patronages as ſub- 
mitted3. and the reaſon why he determines nothing, eſpecially 
for the Patronages, is, becauſe confidering all the Erection together, 
he determines ſatisfaction for that which is the true pecuniary in. 
tereſt , nor needed the AF of Parliament expreſs Patronages, be- 
cauſe it only expreſſes theſe things , for which a pecuniary intereſt 
was to be given; or theſe Rights which were to befalved, but Pa- 
tronages was neither of theſe: But the A& having annexed all 
the Superiorities of Kirk-Jands, and Pertinents thereof, pertaining 
to whatſoever Abbacy , &c. according to the Tenor of His Ma- 
zeſties general determination , and the conditions therein expreſt, 
it has thereby annexed all the Patronages, and it is obſervable, that 
though reſervations are made, yet there 1s no reſervation of Patro- 
Nages. | 

Nota, That the Kings Adyocat in his Summonds of Reduction, 
calls for all Rights of Patronages per expreſſum, and then ſayes, and 
true it 1s that the ſaid Kirk-lands , and others Libelled were an- 
next to the Crown by the A& of Parliament. 


Tris AT is Explain'd Crim. pra&. Tit, Hereſic, num. 4. 
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His A&# regulating the Thirds of Benefices is now in Dejue- 
tude, 


Bſerv. 1,- That Mercats are by this 4G only diſcharged on 
Sunday in the Countrey , and not in Burghs Royal , for 


. this A& 1s declar'd to be without prejudice of the Liberties of Burghs 


ACT 
124. 


Royal ; but this Diſcharge 1s extended to all, A& 159 Par, 13 
4. 6. 

4 Obſerv. 2. From the words, mot being the Mercat day of the next 
Burgh, that even the Parliament would grant no Liberty to hold 
Fairs in prejudice of Fairs granted formerly to other Burghs3 and 
upon this principle of common equity , & ne quid fiat in emulati- 
onem Vicini, The Lords Reduced a Fair granted to Glenbervie b 

the King, becauſe it was upon the ſame day that Nis Majeſty had 
granted a Fair formerly to Glenfarquhar, and within a mile of the 
other: and another granted to the Earl of Aboyn, becauſe upon 
the ſame day, and within a mile of an old Fair at Birſe, though 
it was alleadged that the River of Dee was here 1interje&ed, which 
by its great Torrents about Michaelmaſs, ſtopt all the North from 
coming to the Fair, and Fritſ. de nundinis Treating this queſtion, 
confeſles that a Fair cannot be {aid to be i? emmulationem wicini, 
where the reaſon why it was granted, could be attributed to any 
publick Good, or Utility. It was alſo urg'd , that the granting 
Fairs being a meer gratuitous conceſſion, the King could not be 
bound up from granting a new Fair 3 and thus we ſee that the 
King eres new Burghs Royal within a mile of other Burghs, and 
ereGts the Suburbs of Towns to be Burghs of Barony, albeit theſe 


way bc ſud to be in emnlationem alterius; and really they are 


very prejudicial , nor can that maxime hold any where , fave in 
privat Deeds'done by one Neighbour to another , principally in 
prudice of another, but yet that Burghs cannot be ereGted in 
prejudice of other Burghs, and what may be ſaid to be granted 
1 prejudice of other Burghs, and how far this general may extend, 
Is to beſeen in Fritſius de aundins. | 

Obſerv. 3. It has been urg'd that asby this AG, theſe who had 
Mercats upon Suxday, may hold them upon a Week Day ; fo if 
any perſon indite a Court, and cite to a day then lawfal, though 
that day be thereafter declared a Holy-day, yet the perſons there- 
to cited are bound to appear the next lawful day, even where the 


Dietsare peremptory« 


Y this excellent 4# Sheriffs and other Judges ordinar are com- 
manded to ſearch Rebels, not only within their own Juriſdicti- * 
on , but to advertiſe the Sheriffs of the four halfs about, and 
that under the ſame pains that the Traitors or Rebels themſelves 
incur; and the recovering Decreets is not ſufficient, but they muſt 
ſeek, follow, purſue and preſent them to Juſtice. This A js but 
11 
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11 obſerved, though molt neccilary and reaſonable 3 


and by the 
eh" / ie ic dectived. of t only by Law 
15 A Sefj.2 Par. 1 CD.2+ It 1s declared, that not on:y by Law, 
but by rhe nature and duty of their Otlfice, Sheriffs, Stuarts, and 
Pailics of Regaliiics are oblired to put the Laws in execution againſt 


the contcemners of iHis Majeities Authority, as his proper Officers, 


Y this 4# the Lyon and his Brethren Heraulds , arc ordain'd 
to vilit the whole Arms, and as to this part, I have Explaiird 
It in my. Book of Herauldy. g 

ky this 2& alfo Letters of Treaſon are ordaii'd to be executed by 
Hecaulis or Parſcvants, bearing their Ceats of Arms, or Macers; 
which Solemnities were tound only necettary in execution of Let- 
ters, that is to ſ1y,Summonds of Treaſon, but not in the execution 
of Inditements of I'reatun, December 5.1666.And the reaſon of the dit- 
ference ſeems to be, becauſe 5. Qs of Parliament are Fridi juris , 
nor can an Inditement be c:1'd Letters of Treaſon. Likeas, the 
reaſon of theſe Solemnities in cxecuting of Letters of Treaſon, is, 
that the people may take notice who are cited for Treaton, as ihe 
weightin'ſs thercof' requires, which are the words of the 47, but 
Inditcmcnts being only given to ſuch as are in Priſon, there needs 
no Solemniy ; and yct tor the morcſecurity, Inditements of Trea- 
ſon are allo executed againſt Priſoners by a Herauld. 

That part of the #& which rclates ro the Deprivation of Meft- 
ſengers 13 formerly Explani'd , 4G 45 Par, 11 Ja, 6, Only it may 
be obſerv'd , that though the Lyon by this Ae is ordanrd to de- 
prive Mefſengers by advice of the Lords of Seffion 3 yet heulcs to 
Deprive them by his own Authority, and in his own Court, and 
though he publiſhes the Deprivation at the Mcrcat Crofs 3 yet 
Executions after that Puhlication have been ſuſtain'd, 1t the Mef- 
ſenger, after that Publicaticn was habite , and repute a Meſſen- 
ger, November 10, 1676. Stenart contra Hay, And though it may 
be allcadged that this Publication ſhould put the Liegesin wala fide, 
as well as the Publication of Interdictions and Inhibitionss yet the 
anſwer is,that there are publick Regiſters in theſe caſes which may in- 
form theſe who are to }ranſa&t ,, whica cannotclear themas to the 
Deprivation of Mcllengers. | 


Hough this /@ appoints that the Juſtice.Clerk or his Deputs, 

ſhall within fix days after Criminal Letters are returned,deliver 
the names of the perſons Denunced, with a brick Note of the cauſe of 
their Denunciation to the Theſaurer3 as allo, the Names of ſuch as 
are Unlawed for abſence from Aſſizcs; yet this is not now in ob- 
ſervance, all that is obſervcd now being only , that upon a Com- 
mand from the Theſaury ; theſe Liſts are given info, that this A 
1s rather forgot than in Deſuetzde. 

Ly the laſt part of this AF, all Commiſſions of Juſticiary, for 
longer ſpace than the particular affair for which it is granted, are 
Ditcharged ; and therefore by this 4 it would appear, that Com- 

Yyy miftions 
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miſfions for Juſticiary , granted for a year, or any definite time, 
and not for a particular Buſineſs, are null, 

It is likewiſe appointed by this Clauſe, that ſuch as procure Com- 
miſſions of Juſticiary , ſhall find Caution to Re. produce the Pra- 
ceſs, and to pay that part of the Commodity, which by the Com- 
miſſion is deſtinated fer t2e Kings uſe, which 1s molt rational, be- 
cauſe this would likewiſe oblige theſe who get the Commiilton to 
do Juſtice , knowing that the Proceſs may be revifd , when it is. 
Iying i publica cuftodia, that is to ſay, in the Books of Adjournal, 
for ſuch Proceſſes ought to be brought back, and are uſually Regi- 
ſtrated there ; but this is oftimes negle&ed, and it was Debated in 
the Caſe, Turnbul againſt the Lord Cranſtoun , July 1678. That 
the Tenor of a Decreet of Forfalture, pronunced upon a Com- 
miſhon granted to the Earl of Da-bar, could not be proven, ex. 
cept the Proceſs were produced, whereupon it proceeded, con- 
form to this A&, fince all that the Witnefles could prove , was, 
that they had ſcen ſuch a Necreet, which 1s not ſufficient , for elſe 
an unjult Decreet of Forefalture might be pronunced and loſt, to 
the end the Tenor thereof might be proven without any poſt- 
" of quarrelling the VVarrands, whereupon it proceeds 
ed. 

It may be doubted what is meant by that part of the Commodi- 


- ty which belongs to the King 3 and I conceive that when ſuch 


Commiſhons of Juſticiary are granted, the whole Eſchear belongs 
to the King, and the Commiſſioners have only Right to their ne- 
cellary Expence tanquam mandatarit , EXCEPT A particular 2L10ta 


q be condeſcended on in their Commiſſion, though ſome are of opi- 


nion that theſe Commiſſioners have right to the ſame Zzota's that 
Sheriffs have, ſince they are Sheriffs in that part, 


B* this A& the Comptrollers conſent is requiſit in all Infeft- 
ments of Fen-ferm, or Confirmations of the Kings proper 
Lands;and though there be no Comptrollernow, yetthe conſent of the 
Commiſſioners ofthe Theſaury, or Theſaurer,ifhe were, ſupplics the 
ſame.Hence it isthat this AF appoints all Feu-ferms andConfirmations 
to paſs the Comptrollers Regiſter, which is likewiſe Ratif'd by 
the 171 A& 13 Par. Ja, 6. It is fit to know that the Theſaurer and 
Comptroller had different Regiſters, but now there is but one 
Clerk to all the Exchequer , who is called the Thefaurers Clerk, 
and he keeps but one Regiſter, each Volumn whereof is divided 
in two parts , the one whereof contains only Gifts that paſs the 
Exchequer , and the other , all other Signatures of Confirmati- 
ON, E@*c, 


BEaſts found in His Majeſties Forreſts or Parks, may be brevi 
. 21anu , ntrometted with , Vid. AGF 12 Par. 4 Ja. 5- But 


ſince Forreſts are not now Fenc'd, it ſeems unreaſonable that a 
| Beaſt 


of King Famss the ſixth, 

Beaſt ſtraying ſhou!d be Eſcheated , though where Beaſts are de- 
Henedly driven into a Forreſt , it deſerves puniſhment , and rhis 
AG ſeems only to ſpeak of Fenced Forreſts, for it ſays, Parks, 
or Forreits 3 and it requires adveruſement, before Beaſts even 
found in theſe, can be Eſcheat, Vid. Argent. Tit. des Aſſize, where 
this matter 1s fully Treated. h 


' A LL Ezelih Goods may be ſearched for, and if they be not 

Scaled by the Cuſtomers, may be Confiſcated, which A& be- 
ing put in practice at Edznburgh, in anno 1564. occalioned a great 
Tumult, and the A was alleadged to be in Deſaetude. The word 
Selling in this Ac is wrong Printed in the laſt Impreſtion , for it 
ſhould be Sealing, 

N.ctz, This A& Ratifies only an Act of Privy Council, which 
ordained formerly Confilcation 3 and this ſhews how great the 
Kings power was of old in the matter of Trade®Fide AG 24 Par. 
16 Ja, 6. which renews again this Acte 


\/ 14, laſt 4& 1 Par. Ch; r. 


His Act is Temporary , but from it, it is obſervable , that 

as the King, may , as Superiour, call for production of any 
Vailals Rights and Infefrments, in a ReduQtion or Improbation, 
and even by way of Exhibition, which is conform to the Feudal 
Law, and to c. 24. 20r, Aitach. fo the King may by A& of Par- 
liament, ſometime cali tor production of all the Rights of His Vat: 
fals ofKirk-lands together,as in this Act,or of all theRightsof any par- 
ticular place, as of the liles AF 262 P. 15 J.6.And I think the King 
might have call'd for them without this Act, by Proclamation, and 
albeit it be ſaid , c. 25. Son. Attach. That the Vaal ſhall only 
be oblig'd to ſhew his Evidents once in his Life to the King ; this 
1s not now obſcrv'd , and the true meaning of it is only deſign'd 
againſt too frequent troubling of the Liedges, which as no Ca- 
lumniouſaeſs, is never to be preſumed in the King, or His Offi- 
Cers: 


His A& appoints Lords of the Seſſion not to be admitted till 

they be twenty five years of age , which agrees with the 

Law of France, Langlei Semeſtr: c« 10. and with that of Penice, 
Contar, L. 3, c. 3. Whereas of old , the Romans admitted no Se 
nators till thirty five , which Auguſtus retrenched till thirty, Swe. 
for. c. 32. Vid. 93. 46 Par. 6 Ja. 6. But that part of the AQ ap- 
pointing that none ſhall be admitted Lords, but ſuch as have a. 
thouſand Merks of Rent , or twenty Chalders of Vitual, is not 
now ſtrictly obſcrv'd, though this wasan A to prevent the Tem- 
ptation of Bribing, and that parties injur'd by them may have ſome- 
Yyy 2 what 
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bam 6 out of which they may expect Reparation, þ judex liter ſnan 
ecerit, 


He antedating of Warrands of Signatures is here puniſhed, by 

the puniſhment of Falſhood and Treaſon , three parts to the 
King, and the fourth to the party griev43 from which it may 
be argued, that where no party is grieved , the puniſhment can- 
not be inferd, eſpecially ſeing in that caſe it 1s preſumcalle 
there was no dolus, or Fraud , vid. cap. g. Statut, Robert 3, 


Tie Reverſions be ſtridiſſimi juris ( which was the rat7o du- 
bitandi 1n this At ) andalbeit the Contra bear, That there 
ſhall be no Redemption, without pazment of more than ten for every 
hundred , as annualrent : Yet it 1s here declared, That ten for the 
hundred ſhall be ſufficient , and now {1x ot the hundred will be ſuf- 
ficient, though this AR does not generally ſay, that the Conſigna- 


O Re 
tion of the ordinary Annualrent ſhall be ſufficient. 


Tk AQ is Explained in the 62 AG Par. 11 Ja. 6. 


Y this AR, generally all unlawful and impoſſible Conditions 
in Contracts, or Obligations amongſt privar parties, are 
diſcharg'd in general , which 1s conform to the Civil Law; by 
which 1mpoſlible Conditions adjected in Teftaments , are held as 
not adjeted, or mentioned, but annul not that part of the Teſta- 
ment , to which they are adjeted, $. 10, 1»(it. de herd. Tnſtit. 
But in Contracts, the adjefing of an impoſhbie Clauſe docs annul 
the Obligation it felf, /. 7. de verb, obliga: l. 31. de oblig. & Ad. 
And the reaſon of this diffcrence is, becatiſe the Law preſumes, 
that where men adje& impollible conditions in Contradts, they are 
not ſerious, and they reſolve not to oblige themſelves 3 but it is 
to be preſumed , that all men being ſerious in their Teſtaments, 
the adjefting of ſuch conditions did proceed from a miſtake, Cor- 
ditio turpis, and unlawful conditions are judg'd in Law as im- 
poſſible, /. 15. de cond. inft, and yet in this A& the Obligation ſub- 
fiſts in Contrats3 and the impoſlible , or unlawful Conditions 
thereto adjeted , and not the Contract it ſelf, are irritated and 
declared null ; but the particular that gave occalion to this general 
part of the Statute, was that ſome perſons did declare by a Clauſe 
in the Bonds which they took, that it {hould be Jawiul to them to 
Charge their Debitor at the Mercat Croſs of Edinburgh, and not 
perſonally, and that too upon ſo ſhort a time as the party Charg- 
ed could not know , fo that their Eſcheat fell , and they loſt per-" 
Sonam ſtandi in judicio , without knowing , or bing able to know 
their danger 3 which Clauſe is declared unlawtul and impoſſtble - 
and yet it may be alleadged this is not unjuſt, for when a man 


lends his Money to one living in ZLeatland , or the remote ltles, 
and 


wo. 


of King Fames the frxths 
and the Debitor ſuffers the day of payment to elapſe , it ſeems un- 
reaſonable , that for Debts which may be very ſmall , he ſhould 
be oblig'd to fend to theſe remote and dangerous parts, to Charge 
the Debitor perſonally, and the Debitor may conſtitute a' Procura- 
tor at Edinburgh to pay, @&- ſbi imputet, that he did not pay, 
and it is preſumed , that at Edinburgh, which is communis patria, 
every man hath a Procurator, elſe Citations at the Peer and Shore 
of Lieth upon fixty dayes, where the man is in the Indies, 
were as unlawful as this is, and the performance as impoſ- 
ſible, | 

Notwithſtanding of this AG, I find that a Charge of Horning 
upon fix days, by a conſent in the Clauſe of Regiſtration, was 
ſuſtained , though the perſon Denunced offered to prove that he 
could not obey the Charge, he living in ſo remote a place, Jazu- 
ary 1675, eMeldrum conira Tolguhon : and though by this A& 
it be appointed , that the Denunciations upon ſuch unlawful Ob- 
lJgations ſhall be null, and thar the uſers ſhall be oblig'd to De- 


.nunce, and Charge of new, according to the cuſtom of the Realmz 


yet ] ſee rot bow this can be, for the Clauſe of Regiſtration inſert, 
being vpon (ix dayes, or a ſhorter time, cannot bea ſufficient war- 
rard, to Chirge upon more dayes, and fo that gew Charge would 
want a warrand , except this A& of Parliament"ſhall be faid to be 
the warrand thereot, 
] Otwithſtanding of this Act, appointing all Executions to be 
| tubſcribed; yet mn inferiour Courts, verbal Executions are 
oft tuſtained, | 
Though the word Fxecutions 1s .not derived from pure Latin, 
or Roman Cuſtom ; yet 1t ſeems founded on 0. 2. ff. de re Fud, 
and 1s derived 10 us from the French, who have, and do always 
uſe it in the ſenſe we do, Vid. Argent. Tit. des Executions. 


\ Id. 4G 29 Par, 11 Ja, 6: 


Y this A& it 3s juſtly ordain'd that Compenſation be received, 
if i0ſtantly verified by Writ , or Oath of party before Sen- 
tence , but that it be not at all received after Sentence , by way 
of Suſpenfton or Reduction , fo that the only Remedy m that 
caſe ,. is to purſue the Debt as accords: Which AR is extended 
to Decreets of the Seſſion , as well where the Decreets are in ab- 
ſence , as where they are in foro , July 25. 1676: Wright contra 
Skeil : ſuch reipect is given to the Decreet of the Lords ; but yet 
if Contumacy be purg'd , it is thoughr that Compenſation may be 
received by way of ReduRion, Had, December 20, and ge- 
nerally Compenſation is received againſt Decreets in abſence, be- 
fore infer1our Courts: June 18, 1662. Earl Mariſchal contra Bray, 
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Though by the Civil Law comperfatio tollit debitum ipſo jare, and 


ſo that it may ſeem that this exception is ſtill receivable any way, 
even as the exception of payment , which is receivable againſt De- 
creets of the Seflion in abſence ; yet even by the Civil Law com- 
penſatio debet opponi, becauſe it is fa#i, and fo ſpbi imputet , the 
Debitor that. compeared not to propone it, I find this A 1s in 
terminis , obſerved in Holland, vid, Neoſftad, deciſ. 95. 


He intrometters with eſcheat Goods as well as the Donatar 
are obligd to pay the Debt contained in the Horning , 
whereupon the Gift proceeds, | 

Obſerv, 1, That though generally the [Donatar is only thought 
lyable in this caſe; yet all intrometters with any part , though 
never ſo ſmall, arelyable, and this is a kind of vitious Intromiffion, 
which makes the intrometter 1lyable 22 ſolidum, and not i» quantuue 
lucratus. 

Obſerve 2. That the Donatar.will not be found lyable till af- 
ter general Declarator , becauſe it is only general Declarator 
that puts the Donatar in the Rebels place , as Spotſwood obſerves, 
March 20. 1626. But if the Donatar delay to purſae a Declara- 
tor, I think his negligence ſhould not prejudge a Creditor, for 
the ſame reaſon alſo , a Donatar is not lyable if the Horning be 
null , except he has intrometted ; but if he has intrometted , res 
7108 eſt integra , and ſo his offering to Renunce the Gift, will not 
be ſufficient, March 15 1631, Fletcher contra Kid. It hathlike- 
wiſe been found that the Donatar will not be ſubje& in payment 
of Annualrent , due after Denunciation, becauſe the Act appoints 
him only to be lyable for the Debt contained in the Horning, and 
this Annualrent is due only after the Horning , March 15+:163x. 
Fletcher contra Kid, But this Deciſion may be doubted , fince 
he being by the Ac -lyable for the Debt acceſſorium ſequitur princi- 
pale; and ifthe Debitor had got the Eſcheat himſelf, he had got- 
ten payment of all. 

Obſerv. 3, That this A& appoints Letters to be dire& againſt 
the Donatar, and Intrometters, for payment upon ſix dayes, 


BY this AR ſuch as reſet, ſupply, or intercommune with de- 

clared Traitors or Rebels, are declared lyable in the ſame 
pains, for the which they are Forefalteg, or put to the Horn ; 
and it is ordained that all the Subje&s are lyable to ſearch, ſeek, 


take, or apprehend them, till they be out of the. Shire where they 


live, and. to intimat to the next Magiſtrat, ro whoſe bounds they 
have chaſed them. dx bo | 

Item, If any Y agabourds or ſuſpeF perſons come to the Shire, every 
man is obliged to advertiſe ſome Magiltrate. ; 


Ob: 


of King James the ſixth, - 

Obſerv. 1« That here the Subjetts are obliged , without be- 
ing defired. by the Magiſtrate , to ſearch for , and apprehend Re- 
bels, and ſo the Objection againſt the Bond appointed by the 
Council, January 1678.* Wherein it was aſſerted, that no pre- 
ſent Subje& was bound to take, or ſearch for Rebels, was a moſt 
illegal ObjeRion /, expreſly contrary , not only to this At, but 
to the true intereſt of the Common=-wealth , which obliges every 
man to do his utmoſt endeavour to keep the Countrey quiet : Nor 
can there be any thing more reaſonable than that theſe who enter 
in a Society ſhall promote the good of the Society , by all poſſible 
means, and that theſe who have the proteQion of the Law, ſhould 
perſecute all ſuch as oppoſe it 3 and this Duty to the King, in ta- 
king ſuch as are Rebels ro him, ſeems to be implyed in the very 
nature of our Allegiance, But it may be argued , that this ſhould 
only be extended to. ſuch as are Traitors, or at leaſt to ſuch as are 
Intercommuned , which is contrary to the expreſs words of this 
Ac, whereby all men are diſcharged to reſet Traitors, or Rebels, 
contemnantly remaining at the Horn, ſo that the reſetting all who 
remain at the Horn , is here puniſhed 5 and this At being dee« 
ſigned , as the A bears, as a further addition to the former Law, 
muſt be extended againſt all Rebels, for the Common Law did 
formerly reach this far againſt the reſetting of Traitors, and Inter- 
communed perſons, vid. A 97 Par. 7 Ja.5. And whereas it may 
be pretended , that this A& obliges only the Lieges to afliſt Magt- 
ſtrats in taking ſuch perſons. It is anſwered, that that was ſuffi. 
ently ſecured by.former Laws, and this AR obliges all the Lieges 
ſimply. 


Y this excellent AQ , it 1s provided that all Gifts of Eſcheat 
| taken ſimulatly, either by the Rebel himſelf, or by others, to 

the behove ofthe Rebel, ſhall be null, for elſe the falling of their 
Eſcheat would be no puniſhment to Rebels , nor diſcouragement 
from Rebellion. | 

This ſimulation may be prov'd, either direaly-by the Oath of 
the Donatar , or may be inferred from preſumptions, as all other 
Frauds and Simulations are, ſince the deſign of Fraud and Diflimu- 
lation , being to palliat and cover a Cheat, if preſumptions were 
not ſuſtained to aſtrud the Simulation; it could never be diſcover- 
ed. | 
The firſt Preſumption is,thatthe Gift is granted to the Children of 
the Rebel, and ifthe Children be axforzsfamiliatit is concluded to be a 
fimulat Gift preſumeptione jurisz and yetifa Child iz familia, have apes» 
culium of his own. It may be alleadgA that his Father as Adminiſtrator, 
being Debitor to him, hehas taken his Eſcheatin his Sons Name for his 
ſecurity, but though the Children be forisfamiliat; yet by this At 
of Parliament , there lyes preſumptio juris againſt them , if this Re. 
bel continue in Poſſeſſion 3 and therefore & Children muſt prove 
that they have it for an onerous Cauſe, and thus is to be under- 
ſtood that Deciſion of Dury , March 20, 1623. Lord Keith con- 
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fre Denbolm ; Where it was found that no Contingency of Blood, 
no not the being a Son, was ſufficient to infer Sinwlation ; but if * 
this were ſuſtained ſimply, as ordinarly it 1s, then Creditors may 
be eaſily cheated, and the Donatar might ſti]l continue to have the 
advantage of the Efcheat , though not the poſleſſion of the 
Goods. 

Likas, by this A& of Parliament , it 1s expreſly provided that 
the Theſaurer may intromet with the Goods, if they be m the pot: 
ſeflion of the Rebel , his Wife, or Bairns, which ſhews that the 
Parliament lookt upon this as a preſumption to infer Fraud, 


The ſecond Preſumption is, that the Gift was exped upon the 
Expence of the Rebel , though the Donatar was Creditor, cx- 
cept in ſo far as the Donatar made uſe of the Gift , being Creditor 
for his own ſecurity, March 11. 1624. And if yet the Creditor 
was only Creditor, by buying of Land from the Rebel, and knew 
that there was a prior Right granted to another perſon. The 
Lords Declared that his Gift ſhould not prejudge that prior Right, 
June 22 1669. And if the Rebel did once take the Gift blank, 
though he thereafter blled up a lawtul Creditors Name therein, 
the Rebel procuring theGitt ſo upon his ownexpence, this will infer 
it to be fimulat , and extinguiſh the Right, though the Donatar 
was truely a lawful Creditor, December 17. 1670, Lantonn contra 
Scot, By which it may be concluded , that though originally the 
Rebel may exped a Gift upon his own expences, for the behove 
of a lawful Creditor, where the Rebel takes the Gift himſelf, and 
thereafter fills up a lawful Creditors Name , that will not make it 
reconvaleſce., 2am quod ab initio vitioſum eſt traFu temporis non po- 
teit convaleſcere. 

"That the Gift was paſt upon the Rebels expence , is. probable 
per membra Curie ( viz.) The Servants of Exchequer, and Keepers 
of the Seals, except the Donatar has made Faith at the paſſing of 
the Gift, that it was truely to his own behove, the ſimulation 
having been then ſuſpefted, becauſe he who ſought the Gift was the 
Rebels Son , December 4. 1669. And generally, if the Donatar 
in fortification of his Gift and Debt, offer to make Faith that the 
Gift is truly to his own behove , this would be ſuſtained to purge 
any Preſumptions of Simulation, December 12. 1673, 

The third Preſumption is the Rebels retaining Poſſefſion , but 
how long Poſleflion would be ſufficient to infer this Simulation, 
is in arbitrio judicis, for the ſuffering the Rebel to remain ſome 


: time in poſſcffion is no prefumption, even againſt a Son, fince the 


Donatar muſt have ſome time, to purſue, and recover Decreets, 
but if the Donatar ſuffer him to continue very long , this is pre- 


. ſumptio juris & de-jare, for though there were no Simulation in the ' 


the caſe; yet the negligence of the firſt Donatar would make 
place for a ſecond, a even the Donators ſuffering the Rebel ty 
poſſeſs three years , has been found to be preſumptio juris, for infer- 
ring Simulation, Jaume 1666. Oliphant contra Oliphant. Pg 
| | ere 
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There is a Title in the Civil Law de colluſione detegenda, which 
though it run there only. againſt Colluſton 7zter domnos &* ſervos, 
yet the whole matter of Collufion is there Treated by the Do- 
Fors, and it is defin'd to be ſub ſpecie litis Inuſus-, Vide 
Barthol. Cepoll. de ſimulationibus, where this SubjcCt is fully Treat- 
eds v 

By the laſt Clauſe in this AC, It 1s provided that the Theſaurer, 
or his Deputs, may cauſe ſecure the Houſes of the Committers of 
the Crimes, upon the expences of thereadieſt ofthe Eſcheat Goods, 
that is like that arzotatio bonoram , allow'd by the Civil Law, in 
Criminals againſt abſents 3 and though the ACt of Parliament ſpe- 
cifies only that this may be done jn Crimes , yet I conceive that 
all Rebellion is comprehended under the word Crimes 5 for in 
all caſes, even for civil Rebellion, not only may the Theſaurer Seal 
till Caution be found , but even the Lords of Seflion will, upon a 
Bill, allow the Sealing of the Rebels Goods at the Donatars inſtance, 
till Caution be found. | 


IIful ſetting of Fire in Coal-heughs is Treaſon, vid, crim, ACT 


prad. Tit, Fire-raifing, | 146. 
\His AR is Explain'd crim. pra@. Tit. Beggars and Vaga- ACT 
bonds, 147. 
His A& againſt Foreſtalling, is fully Explain'd , crim. prad. tit, ACT 
Foreſtallers, 148. 


Ais AR puniſhing the Carriers of Wool, Nolt, and Sheep 4 CT. 

into England, by Eſcheating the Tranſgreflors Moveables, is | , 
not abrogated by the Union of the Crowns, the Nations being (till 49e 
diltinCt. 


His AR againſt Deforcers is Explain'd , crim. pra@. tit, De- AC T 


forcement, I50s | * 


$ þ His ACt 1s Explain , cri#v. praG, tit. Art and Part, #um. ACT 
2 
” , I5 Is 


'F His Act declaring that none but afual Burgeſles ſhall Traffick, 1.4CT 
is fullyExplaind, 5 A& 3 Se, 2 Par. Ch, 2. 152, 


Y this AQ all manner of perſons, Inhabitants of Burghs, ex- ACT 

ercing any manner of Traffick, or having Changetherin, ſhall * 
bear Stent Which A& was found not to extend to Indwellers, 155” 
though they have the benefit of the Mercats , and had never any 
other Reſidence but within Burgh , and have the benefit of Seats 
in the Kirks, and ſo ſhould at leaſt pay Contribution for the Mini- 
Aaaa ſters 
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ſters Stipend , Fanuary 11. 1678, Town of Zberdene contra Lek. 
And by the 275 A& 15 Par, Ja. 6. All ſuch as have an hundred 
pounds of yearly Rent, may be Szentedz but by 276 £4 of that 
Parliament , they are only to be Stented according to the value of 
what Rent they have within that Burgh, and not according to 
what they are worth clſe-where ; but it may ſeem that by the 
275 AF, all who have an hundred pound to ipend, ought to be 
Stented ; that therefore Indwellers are to be Stented, though they 
have not an hundred pound of Rent in Houſe-mail, or Trade, for 
the AR fayes, if they may ſpend, and not if they have; and there- 
fore that the perſons who come in accidentally to live 1n Town, 
ſhould not pay ; yet if they have no other conſtant Dwelling, 
ſave in Burgh, that in that caſe they ought to pay , becaulc it 15 
juſt, all Subje&ts ſhould bear ſome burden, and they bear none 
el{e-where , to which nothing can be anſwered, but that the Act 
ordains only ſuch to be Stented, as have Rents and Livings copu- 
lative, | 

2bſerv, That by this A& one of every Craft 1s to be exeemed, 
as His Majcſtjes Servant , from all Taxation, Watching, and War- 
ding, ſuch as the Kings Tailzour , His Smith, &c. And yet this 
Act docs not exeem them actually , but only allows His Majeſiy 
to cxeem, if He pleaſes, ſo that except theſe be atiually exeemed 
by their Gift, this A& will not exeem them. This priviledge is 
renew*d, AG 275 Par, 15 Ja. 6: And His Majeſty by His Gitts 
to His Work-men, declares them to be exeem*d, contorm to theſe 
Ads, whereupon the Council in azo 1680. did find they {ſhould 
not be ſtented ; and all theſe priviledges are again Ratif'd in the 
Parliament, 1681. But there being a Declarator raibd of theſe 


. priviledges before the Lords of Seffion in azo 1684. It was objected, 


firſt, That becauſe theſe Acts being made in favours of the Kings 
Servants , whilſt our Kings livid in Scotland , and they actually 
ty'd to Service, the 1aids Ads ſhould not now take place , but 
ſhould ceafe with the Service , whereupon they are found- 
cd, | | 

2. Though Wrights, Maſons, &c. Who are aCtually at preſent 
ty'd to ſerve, may plead this priviledge, yet the fame cannot 
be crav'd by the Kings Barbers, Shoe-makers, &c. who never 
ſerve. 

3, The ſaid Exemption could extend no further than to the va- 
lue of the imployment they had from the King 3 but if the Kings 
Smith , &c, have from the people , the imployment that 
other poor Smiths ſhould have , it were not juſt that he ſhould be 
exeem'd, which were to make them pay the value of the Impoſi- 
tions that ſhould be put upon him, | | 

4. That theſe Laws could not exeem from paying, for their 
other Trades 3 So thatif the Kings Maſon be likewiſe a Vintner, 
he ſhould pay for his gain in that Trade, | | 
 '5, Fheſe Acts of Parliament could only free from Watching, 
and Warding , which are inconliſtent with perſonal attendence, 

| but 


of Kine Junits the Joxtb 

but. ſhould not be extended to Stents and Impoſitions ,..which 
were not afual befdre'thefe Ads, fince the $eneral wofds of 
Laws are -ordinarly 'tcſtricted to what ordinarly happens 1h the 
time , | 

6. Though cheſe Exemptions could ſecure again Tmpofitions 
laid on by the Town , yet they cannot ſecure againſt Impoſitions 
laid on in Parliafment by volantar 'offers, made by the Subjects 
themſclves, in which thoſe Tradf-men muft be conſidered as volun- 
tary Offerers , as wdl-as others , fince they are fe- preſented in 
Pariiament as well as others: And in which A, Colledges and 
Hoſpitals are only exeem'd , and not they 3 this Debate 1s as yet 
come to no Deciiion. | 


T3Y this AQ the Crafi{-wmen living in Suburbs of Free and Royal 
# > Burrows, are diſtharg'd to work, and their work declared 
con'-icable z but this AG 1s not extended to Suburbs , that are 
ercGcd in a Purgh of Barony, for theſe are priviledged by their 
erc&1on, and are n-t meer Suburbs, but diſtin& Juriſdictions, J#- 
ly 2x. 1629. and there is a Decreet arbitra]l betwixt Edinburgh and 
the Suburbs, wherein there- 1s a Liberty allow'd to theſe who live 
in their $Subbrbs, to work to Strangers, but not to Townl-men, 
This Ac& of Pailiament has Iikevife been extended, not only to 
Suburvs, but to al] who were within the Liberties and Privileages 
of Burrows Royal, th-ugh the ſaids places be not properly Sub- 
urbs, and that ihe AC of Parliament diſcharges only the exerciſe of 
ſuch Crafis in Suburbs adj:cent to the ſaids Burrows, Fuly 7. 1473. 
Town of Stirlig contra Polmais, whoſe Tennents and Tradſ-men 
in Saint Nizians iived a mile from the Town of Stirling, vid- etiane, 
Durie March 21. 1628, andthe reaſon of this Deciſion was,becauſe 
ſuch Un-fecee-men as live within the Priviledges, do as well abſtract 
the Trace of the Inhabitants, as thoſe who live within the Sub- 
urbs, | | 
It may be doubted whether, ſince this Act of Parliament allows 
only the Provoſt and Bailies, or the Officers to intromer with, and 
Efcheat he materials ſo wrought, if therefore the Craft{-men with- 
1n Towns may intromet, they being neither named in this allow. 
ance 3 and becauſe thcy are too intereſted to have had this power 
committed to them. | 
Ir may be alſo doubted whether , though” they may Eſcheat the 
Goods, when they are aCtually taken, if they may by vertue ofthis 
Act, purſue the Un-free-men; for though there be no ſuch warrand if 
this AZ; yet it ſeems that without they have this allowance, the Privi- 
ledge granted by the ACt, would be uſeleſs, fince it would put them 
to keep more Servants to catch the Inbringers, then the Priviledge 
deſerves. 


Id. Nota's on Ad 74 Par.14. Ja, 2: & crim, praf?. Tit. Res 
miſſions. LOS 
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ACT © His Att diſcharging the Tranſporting of Skins forth of the 
155. Realm, under pain of Confiſcation, 1s ſill in force, and was 
introduc'd toencourage our own Manufattors z theſe Skins when 
carry*d out , being wrought by ſtrangers into ſevgral ufeful Com. 
modities, and fold back to our ſelves at great rates 3 though this 
A& diſcharges only the carrying out of Calf-Skins, Hudrons , and 
Kid*Skins, yet by the 178 A& 13 Par. Ja. 6, This is extended to 
all other Skins; and though by this A&, the Confiſcation is to be 
- forHis Majeſties uſe, yet by that At, the half belongs to the Appre. 
| hender. 

- Obſerv, 2. Not only the Tranſporting, but even the packing 
and pielling is found to be a ſufficient ground of Confiſcation;for pack- 
ing and pielling is preſa-ptiore jaris,concluded to be in order toTrarſ- 
portation z batt is not preſump:io juris E* de jure , (ince toclide 
the Confiſcation, it is ſufficient to alleadge that the Skins were pack- 
ed and pielled, in order only to an inward Tranſportation from one 
place .of the Kingdom to another. 

Obſev. 3. That by the 45 A# Par. 1 Ch, 2. The Exportation 
of all wild Beaits Skins, and Shorlings , are expreſly diſcharg'd ; 
and by Shorlings are meant, Skins which have the *Wool pluckt 
off, and comes from the word Shearirg 5 but by that 4, power 
1s given to the Exchequer to give Licences for Exporting of Skins 
as they ſhall find cauſe ; and rhough the power to grant ſuch Li- 
cences , may ſeem to caſt looſe all theſe As, it being very pre- 
ſumable that they would be purchaſt for Money ; yet that was 

: thought neceſlary, becauſe if our Tradeſ-men knew that no Skins 
4 could. be Exported, they would leſſen the price as they pleaf'd, 
| and ſometimes the Trad{-men cannot make uſe of all the Skins in 
the Nation , and Skins are a conſiderable part of ſome mens Rent; 
nor ſhould the Exchequer give Licences 1n any other caſe. 


| His A& renews the 54 AG 6 Par. Queen Mary, Diſcharging 
ACT all perſons to Stop the way to Free-burrows, or Sea ports, Un 
15 6 ger the pain of being purſn'd as Oppreſſors , and ailows the Lords of 
Seſſion to purfue the Contraveeners ſummarly without any Aſſize ; 

, ; which A& was neceſſary, becauſe all a&ions of Moleſtations, ſuch 
BW al-19, 3 this, was formerly ordain'd to be try'd by Aſſizes , and before 
; Par 1 450" inferiour Judges, fiz-A#-Par;-42 Ja. 6. From which AR theſe 
Tryals are excepted , Gecauſe of their great importance, and that 
they require preſent expedition; for which cauſe the Civil Law 
1 F, allow'd ſeveral Interdi&s againſt ftopers of High-ways , id. tit. 
b {Oe ulſiz10. li3. #6; By the 38 A@& 1 Par.Ch, 2, All High-wayes to Mer- 
| . cat Towns are ordain'd to be twenty Foot of Meaſure, and the 
Juſtices of Peace are ordered to ſee the High-wayes made to have 
that Latitude at leaſt - and by the Civil Law , via privata debet 
eſe oFo pedum in porreFum & 16, pedum #n anfratum l, vie latituds 
ſj. de ſeroit, pre. ruſticorum via autem publica ſeu conſularis tam lata 
eſſe debet ut currus obvii ſibi invicem cedere poſſint Cepol. de ſervit. 
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of King James the ſrxth. 


r1/licis, cap. Zo 1 find this Law for ſecuring the High-wayes to 
hoyal Eurrows was very old in France, Argentorat , pag. 201. 
where he very well obſerves that [ta fit ut itinera que ab agris paroe- 
Ciis aut pagis inchoantur licet in mercatum ducant pullica dici non de- 
bearil cum a mercatu ad mercatum non aucant ut hoc textu ſed eſt ab 
urlibus incipiunt nec tamen in urbes aut alios mercatus ducant publica 
hac quidem lege nom ſunt, I find always that Ways leading to 
Burghs had a particular priviledge , by the Civil Law. 


His A& allows the Admiral no more Juriſdiction than he ex- 

erciſcd before the death of King Ja. 5, Notwithſtanding of 
any Specialities contained in their Infeftments, and it may be 
doubted whether the \dmiral is to prove when he 1s challenged, 
that that for which he is challenged, was exerciſed by his Predecetlors 
in the time of King Ja.5, Orif ſuch as Challenge the Admiral, 
are to prove what was the cuſtom then. But the Admirals Juril- 
dition isnow fully clear'd by the 16 A@& Par. 3.Cb, 2. | 


His Ad is Explain'd, AC concerning Proveſtries. Ch. 2 Par, 
1 Se, t AZ 5þ | 
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King James the ſ7xth, Parkement 12, 


was made at the defire of the General Aſſembly, as our 
Hiſtory obſerves, V7d. Spotſwoods Hiſtory of the Reforma« 
tion. 


T: A& diſcharging Mercats and Fairs on the Sabbath-day, 


F Hs AQ appointing ſuch as contemn the Decreets of the Kirk, 

to be Denunced Rebels, is ſtill in force, though it relates on- 
ly to:the Decreets of Preſbyterics , and Preſbyterian Judicatures, 
and though theſe be now abrogated. 


Thi AQ is formerly Explain'd in the AF 48 Par. 3 Ja+ 6, 


T7, may be doubted whether this priviledge granted to Miniſters; 
freeing their Stipends of all Impoſitions can be taken from them 
by Conventions of States , ſince Conventions cannot derogat from 
Ads of Parliament, and they can only offer their own Money, but 
cannot make Laws3 and yet the Convention 1666. did burden 
Miniſters Stipends with the Impoſition then laid on. 
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T is obſervable from this At, that fome Crimes which are not 
Capital of their own Nature, become Capital by reiceration, 
though many Civilians doubt of this point, and yet creſcente malitia 
creſcere debet pana, |, 4. C. de ſervis fugit & plus punitur qui ſepins 


deliquit , I. $8. $.2,C. ad I, Ful, de13 pub. 

Y this Act the pains of ſuch as find Caution to anſwer in Criminal 
B Dyets,and report Criminal Letters,for Lawborrows are hightned, 
everyEarl orLord two thouſand Poundsevery great Barona thouſand ' 
pounds; every Free-holder a thouſand merks 3 every Feuar five 
hundred merks , and theſe are called in our preſent ſtile, the pains 
of the new Act of Parliament, i 

Obſerv. 1, That it has been debated from this Act, whether this 
Caution ſhould be found according to the quality of the Purſuer 
or the Defender ; as for inſtance, if an Earl were purſuing a 
Feuar, ſhould he find Caution according to the ſum ſpecifi'd tor 
an Earl, or for a Feuar, and it was found that Caution ſhould 
be found for five hundred merks only, according to the condition 
of the Defender. 

Obſerv. 2. The quality of a Burges 1s not here ſpecifi'd; and if 
he hold Land Burgage , he is de prexi confidered as a Free-holder, 
elſe he is conſidered asan Un-landed Gentleman, and if he holds feu 
of the Burgh, he is conſidered asa Feuar. 

Obſerv, 3. The Lnlaw of ſuch as compear not at the firſt Ju- 
ſtice-air , is to be twenty pounds, that is to ſay, the Maſter who 
preſents not his Tennents, 1s to pay twenty pounds over and above. 
all other puniſhments , which 1s relative to the ! | 
andis there Explain'd.Vid. ſupra obſ, on Ja. 1 Par. 11 AG 129. Ja, 
3 Par,1 A& 5. Ja. 4 Par. 3 4& 27, 


ACT His A& annexing all annualrents payable to Prelacies, to the 


I67e 


ACT 
168, 


ACT 
I69. 


Crown, is abrogated, in fo far as concerns Biſhops, by the 4# 
reſtoring Biſhops in aro 1606, 


Ota, That ſuch Cuſtomers and Searchers as cheat the Cuſtoms, 
are only puniſhable by Deprivation , and eſcheat of their 
Moveables3 and therefore it ſeems that they are miſtaken who think 
that ſuch may be puniſhed by Death, this being an extraordinary 
Theft, both as to the value, the preparative,and the ordinary puniſh- 


| mentnot excluded. 


It may be likewiſe doubted, whether ſuch as enter in Compats 
with Cuſtomers and Searchers, to defraud the Cuſtoms, may be 
puniſhed by the ſame puniſhment, becauſe they are art and part. - 


J Emiſſions are, notwithſtanding of this AQ, paſt without pre: 
vious Letters of Slayns, or conſents from the parties , but the 
party may get an afſythment , albeit the Remiſhon be paſt , all 


Re- 


of King James the foxth, 
Remifſions are at preſent Regiſtrared in the Thetaurers Regiſter, 


conform to this Act, and in the Secretaries Regiſter alſo, as all Pa- 
pers are that paſs His Majeſties Hand. 


"2 this includes the Members of the Colledge of Juſtice , -- 


in the priviledges granted to the Colledge of Juſtice with 
the Senators ; yet of late by the 8 A@ 2 Sefs. 2 Par. Ch. 2. Free- 
dom from Impofitions is renew'd to the Senators only, * id, ob', 
on that Act, where it is Dcbated, that though Advocats be not 
there mention'd, yet they are not thereby excluded, 


T would ſeem by the Narrative of this AR, that all Patronages 

_ Gifted afrer this A& , ſhould be diſcharged 3 and yet the A& 
diſcharges only ſuch as are granted without the confent of the Be- 
nefic'd perſons; nor can I ſce how theſe Patronages ſhould have 
been dec}ar'd null , for want of the Benefic'd perfons confent, fince 
the Benefi:*d perſon being once provided, the Kings Diſponing the 
Righc of Paironage , could not. prejudge them who were already 
entered 5 though the At ſays, That theſe Rights were granted to 
the great hazard of the perſons provided, tor they being once enter- 
ed , no poſterior Right could prejudge them, and Declarators up- 
on prior Rights might have prejudg'd them however; but it ſeems 
that the reaſon why the conſent of the living Incumbent is requi- 
ſite , is, becaule it is preſumable that he would, and could inform 
truly towhom the Patronage belong'd, and in all Church Lenefices, 
when Diſpon'd, either the Demiffion, Reſignation, or conſent of 
Church-men, has been thought requitite. | 

The Statutory part of this AF was wrong Printedin Skeens Impreſſi- 
on. for whereas it ſayes, T kat all ſuch Rights, where the Beneficod per jor: 
was alive, and their conſent had, and obtained thereto, ſhall be wull * Tt 
ſhould have ſaid, Not had and obtained thereto; but this is helped in 
the laſt Imprefiton, 


Id, Crim. PraF. Tit. Murder. But it 1s fit to add, that 
this AF ordaining ſuch -as ſtrick , or hurt a man within 
the Kings Palace , to be puniſhed with Death , is conſonant to 


pretor cum |, ſequen, ff. de injnriis. vide etiam |, 23, $, 2. 


ad leg. juliam de agulterits; and to the Law of Nations, Fritz. de 
palatiis principum cap. 12. Where he cites as the Law of Scotland, 
cap. 6, Stat. Will, By which, he who draws a Knife in the Kings 
Court, 1s to be ſtruck through the Hand, and he that draws Blood 
is to loſe the Hand , and he that kills any man is to pay twenty 
nine Cows to the King, and to aſlyth the party ; which certain- 
ly is meant of a Slaughter committed, where the Killer ſhould not 
. die, as m accidental Slaughters , or Slaughter committed in ſelf- 
defence , for otherwiſe that Statute had been ridiculous, as it is 
now obſolet and innovated by this A& of Parliament 5 and yet TI 
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think , that even by this AF of Parliament, he who ft:icks 
any man in ſelf-defercce , would- not die; and if the King 
be abſent, ſome think that Statuts puniſhing Offenders within the 
Palace , extend not to ſuch caſes, as Placa. |, 1. Fit. deli, cap. 
9. Though Merochins does extend thoſe Statutes , even to that 
caſe; but to prevent this Debate , this AF 173, bears expreſly 
The King's Palace where His Highneſs makes His Reſidence for the 
time, and it exprelles the Inner-gateto cut offthe ordinary Debates, 


de confiniis palatii. 


Though this Crime may be purſu'd Criminally, yet the Lords 
may take a Precognition of it , to the end it may be known how 
far they will remit the ſame to be puniſhed by the Criminal Judges, 
in ſo far as concerns the {tricking any man 1a their preſence, as in 
Sir Fol Hay's caſe and Sibbalds. 


V-- Crim, Prat. Ti, Remiſſions. Yid. ſupra ol ſerv, on AF 74. 

Par, 14 Ja. 2, | 

| T would ſcem by the Narrative , that only ſuch Writs as. were 
not Written by Notars and common Clerks, who are notourly 

known , ſhould have been declar'd null for want of the Writers 

Name 3 and yet the Statutory part declares all Writs to be null, 


Without exception, which want the Writers Name. 


Obſerv. 1, This AF is not by the Lords fonnd to annul Seaſines, 
and other Ads of Office, Written by Common-clerks and Notars, 
though the Writers Name be not deſign'd in them, but only Writs 
amongſt privat partics, Fure 6. 1634- 


Obſerv. 2. That though the Writers Name be not condeſcended 
on, yet the Lords will allow the Uſer of the Writ to condeſcend 
who was the Writer 5 and though this A@ of Parliament appoints 
that, before the inſerting of the Witneſles 3 yet if it be inſert in any 
place, it is ſufficient - and though the AZ appoints that it ſhall 
condeſcend upon the V Vriters Name , particular remaining place, 
and Diocy 3 yet Diocies a:enow only condeſcended on, in Inftru. 
ments of Notars; but ſtill there muft be ſome Deſignation beſide 
the Name and Sir-name , ſuch as A. B, Servitor to ſuch a man, 
which is ſufficient 3 and if there be moe of one Sir-name , who 
where Servitors at that time , yet isnot the Uſer of the V Vrit ob- 
lig*d to condeſcend which of the Servants it was , but he who of. 
fers to improve the ſaid VVrit , mult relevantly alleadge that of 
the Date of that Bond, he whoſe Servant the VVriter is Deſign'd 
to be, had no Servant at that time who did write ſuch a hand; 
and for proving of this, muſt produce the Hand-writs of all theſe 
Servants at that time, February 7. 1672. Kirk-hill contra Kele. 
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of King James the ſrxth, o8s 


T was Debated upon this 4 , whether the Lands of Duncow, 4CT 

though here annexed by a-publick Law , were ſufficiently an- + z76, 
nexed, ſo as to exclude the Earl of Nzthiſdale, who pretended that 
a year before this AF he had a valid Right, under the Great-Seal 
from the King, and ſo could not be prejudg'd by a poſterior an- 
nexation, which behov'd to be ſalve jure quoad him: To which 
it was Reply'd, that this annexation being by a publick Law, was 
not of the nature of Ratifications, which were ſalvo jure 5 and 
ſuch A&s of annexation were in effe@ the Kings Charter, and be- 
ing granted by a publick AF of Parliament , in favours both of 
King and People, they could not be taken away , but by another 
Af of Parliament, @ ſbi imputet , he who had the prior Right, 
and compeared not at the time ofthis publick Law, and objected 
it; butnow after ſo many years, the King had at leaſt preſcriv- 
ed a Right, by vertue of this Az, this caſe was not decided, but 
the Lords inclined to think that there was a great difference be- 
twixt original annexations, where ſpecial Lands were annexed, as 
falling in the Kings Hands by a ſpecial Forefalture, or other cauſe 
which they thought could not be quarrelled by the Seffion , or 
other Inferiour Judicatory ; and general As where Lands for- 
merly annexr, are only repeated, ſuch as this is, in which Landsbe- 
longing to privat parties, may be by miſtake repeated, 

Nota, The Lands of Duncow, annexed by this 4F', came to 
the King upon Forefalture of Robert Lord Boyd, anno 1477- 


Efore this AF, Decreets pronunced by Magiſtrates within 4 CT 
Towns could not be. the ground of a Charge of Horning, , 7, 
till a Decreet conform had been firſt obtained before the Lords ; : 
but by this AG, Letters of Horning are ſummarly appointed to be 
granted upon ſuch Decreets. | 


It is obſervable, that though this AF fays, That Letters of Horne 
Jng ſhall be granted upon the Decreets of Burrows in the ſame way as 
upon the Commiſſars Precepts; yet it would ſeem that Commiſlars 
had no ſuch priviledge at the time of granting this A; for that 
priviledge is only granted them by the 7 AF 21 Par. Ja.6, To 
which nothing can be anſwered , but that Commiſſars had that pri- 
viledge, even at the time of this A de praxi, though de jure it 
was only granted them by that A@ for their further Security. 


ww Ef. ACT 
Vu Act 155. 12 Par. Ja. 6. | 170. 
His Act giving the King twenty ſhilling of Cuſtom of every 4 CT 


Tunn of imported Beer, is Explained in the Obſeryations up- 179. 
on the 2 Act 4 Sef, Par. 2 Ch. 2. | 
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T is obſervable , that by this A& the Dean of Gild is founded 
in the power of judging all Caſes betwixt Merchant and Mer- 
chant, and is here declar'd to be the moſt competent Judge, be- 
cauſe the moſt knowing Judge in ſuch caſes, and declar'd to have 
the ſame power that the like Judges have in France and Flanders, 
and in France ſuch Caſes are Judgd by theſe who are call'd les 
conſuls des marchants, The Lords have found that according to this | 
Act, the Dean of Gilds Court is a Soveraign Court 4» ſuo genere, 
and not ſubordinat to the Towns Court, July 21. 1631, and they 
uſe to Advocat Cauſes from the Admiral, to the Dean of Gild's 
Court, upon this AQ, it being declar'd that he is Judge to all ati- 
ons betwixt Merchant and Mariner, though it be alleadg'd by the 
Admiral, that theſe general words ſhould be reſtricted by the na- 
ture of the reſpeftive Juriſditions, and ſo the Dean of Gild ſhould 
be only Judge competent betwixt Merchant and Mariner, in caſes 
which fall out at Land, but not at Sca, 


[ He A& related to here +is the 36 CAF& 3 Parl, Jac 4. 


T is obſervable from this A& , that it is there declar'd in gene- 

neral , that Ads of Parliament ſhould only in reaſon and equity 
extend ad futara , for regulating future caſes; for though De- 
claratory Acts may oft-times extend ad preterita z yet Statutory Acts 
ſhould only extend ad futura. 


His A& differs not one word from the 170 Ad of this ſame 
Parliament, and has been only repeated here by miſtake. 


DEfore this Ad, ſuch as were at feid with one another, ufd or- 
dinarly to fight together upon the Street of Edinburgh , and 
ul'd to beat the Magiſtrates , or their Officers when they came to 
red them, and that truly gave riſe to this Ac, though the Nar- 
rative here bears only, that ſeveral perſons uſed to Deforce the CM agi- 
ſtrates in their Execution of their own, or the Councils Decreets. 


By the AR it is declar'd, That whoſoever diſobeys, or oppoſes the 
Command of the Provoſt and Baillies of Edinburgh, when they are 
Executing the Kings Commands, or Letters from the Secret Council, 
or Seſſion, or the Ordinances of their own Burgh , ſhall be puniſhed as 
Committers of Deforcement, as Seditions and Perturbers of the Common 
well. 


It has been found that naked aſſiſtance at ſuch Tumults, with- 
out Arms , is not puniſhable by Death , though a perſon be killed 
in the Tumult, December 1665, But Convocation at all ſuch Tu- 


mults with Arms, is puniſhable by Death, ifa perſon be __ 
ca, 


of King Fans the foxth, 
ed, as was found , September 11, 1678. And the ating any 
thing, either by word or decd, was found to infer Death, 


Obſerv. That the uſing Fire-weapons within Town is diſcharg- 
ed by this Act; andlong weapons, that is to ſay, Halbards, Picks &*c. 
are only allow'd, leſt innocent perſons paſſing on the Street might - 
be kill'd , but yet if Souldiers ſhoot in defence of their Priſoners 
on the Streets, they are not puniſhable 3 and this Ac was found 
not to militat againſt the Kings granting Commiſhons to the Ma- 
giſtrates of Edinburgh, to raiſe a Company with Fire-locks within 
Town; for the Act diſcharges only Fire-locks without the Kings 
conſent, and a Commiſſion 1mplys his conſent. 


; 

; 
L | He AR here related to is the 159 A& 12 Par. Ja. 6; "ACT 

. 105. 

| His A@'is Explain in the 7 A& 9 Par. Fa. 6. ACT: 
107. 
\/ 14. obſ: on the 29 Ad Par, 11 Ja.6, ACT 
189. 4 


He Abbacy of Dumfermling was Diſpon'd by Fa. 6. in-a 4 CT 
morning, Gift to Queen An». This Lawyers call Morga- |. 
neticum; and King Charles the Firſt was Infeft in theſe Lands , as y A 
heir to His Mother. | : 
Obſerv. That this Confirmation was under the Great Seal, and 
under the Seals and Subſcriptions of the States. 


King Fas the fixth, Park 14, _ + 


His Act ſeems very ill conceived , for it appears that wil. ACT 
ful hearers of Maſs ſhall be executed to the death,how ſoon 


they ſhall be found guilty, or declared Fugitive, fince no 195* 

man by our Law dies upon his being Denunced Fugitive, 
except in the caſe of Treaſon 3 and wilful hearing of Maſs is not 
Treaſon, even by this A&. 


Obſerv.2, That as this A& is conceiv'd, the wilful hearing ; or- 
concealing, 1s puniſhable by death, either by Convidtion, or being 
denunced Fugitive before the Juſtice.General,- or the Lords of Pri- 
vy Council, 

Obſerv, 3. That wilful hearers are only puniſhable, and the 
word wilful was added, becauſe marry go to the Maſs out of curio- 
fity, or may be prefent by accident, and in all things that con- 
ccrn Religion, ſpecial Herefie owning and continuing , makes the 
Cccc 2 Crime 


ACT 
1944 


ACT 
195. 


ACT 
196. 


d 
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Crime bi herent dogmatibus ſuis ; and therefore the Defender may 
purge bimſelf by his Oath as to his intention, which cannot be 
otherwayes proven 5 and a fortiori, I think this ſhould hold with 
theſe that are preſent at Conventicles , either in Fields or Houſes, 
ſince thele are leſs Crimes; for they being men of known good 
Principles , may go to get intelligence, or from curiofity , but 
It is ſafer to intimat this previouſly to ſome of the Kings Ser- 
vants. | 

Obſerv. 4. It 1s generally obſerv'd, that all theſe AQs concern- 


ing the Maſs, wereof Deſign ill conceiv'd by Chancellors Setons ine 


fluence, as is reported, and that by them this Crime can never be 
proved , fince it can only be prov'd, per ſocios criminis, and theſe 
cannot be admitted Witneſles ; bur this 1s a miſtake , for there 
may be many preſent out of curioſity , or the apprehenders may 
be Witneſſes, and even ſuch as were preſent upon defign in crimi- 
zibas occultis, may be received; fince when Law allows any thing, 
it muſt allow the means by which it can be provd; and in Here- 
fie , leſs probation is ſufficient, than in other Crimes, Clarns $. Hee 
relies 21. 20. 


Y this AG the Liferent-eſcheats of Papiſts being denunced, are 

declar'd to belong to the King, though ordinarly the Liferents 
fall to the reſpeQive Superiours ; this is again renew'd tothe King, 
Act 197 the ſame Parliament, 


Aft Erections of annexed Property of the Temporalities of 
Benefices , are here declared null, except as to the Lands 
excepted-in the AR of Annexation, 1587. which it ſeems muſt 
be underſtood , even though Diſſolution proceeded; for others 
wayes there needed not an A& of Parliament , ſince all Diſpo- 
fitions of annexed Property without Diſſolution, are pſo jure null; 
but thereafter all ſuch Erections are for quieting the minds of His 
Majeſties good Subjets ſecured and confirm'd at the Reſtauration 
of Biſhops, AF 2 Par. 18 Ja. 6, : 


= 
(tn Kirks are ſuch as belong in Common to all the Dig- 
nities of a Chapter , and whereof each of them had a part of 
the Stipend; to which common Kirks the Chapter did not pre. 
ſent as Patron, but did nominat and collate; upon the firſt ſuppreſ- 


, fion of Popery they were to'be conferr'd to Miniſters as ordinary 


Benefices 3 and the King, or ſuch as had Right from him, became 
Patron, as coming in place of the Popiſh Clergy : and by this 
Act they are ordain'd to be preſented by the ordinary Patrons 
to Miniſters who ſhall ſerve the Cure; and the reaſon is, becauſe 
there was not then Chapters : But by the 2 A@ 22 Par. bo 6. 
the fſaids Chapters are likewiſe reftor'd to whatſoever 
Teinds , &@c. which pertain'd of old tothe Chaptersin _—_ 

is 


in. 4 


— aa weu wail A we a. XY hat wy = £5 


| of King Fames the ſixth: 


'E His A&t ordaining the Eſcheats and Liferents of Excommunicated 
perſons tobe null, if granted to their near relations, ſeems ſa. 
perfluous , becauſe the ſame was formerly Statuted in general by 
the 145 AG 12 Par. Ja, 6. Nor find I any difference ketwixt 
the two Acts, fave that the Eſcheats of other Rebels are by that 


Act declared null, if purchaſ'd by their Friends, or well-willers; and 


this Act declares only the Eſcheats of Excommunicated perſons null, 
if granted to their Bairns, or conjun& perſons, ſo that it ſeems 
the Eſcheat of an Excommunicated perſon could not be declared 
null, though Gifted to a confident perſon, fince a confident per- 
ſon and a conjunCt are different, for Blood only makes conjun& 
perſons, but truſt makes confident perſons, 


' y 14. obſerv, on 83 Act 6 Par, Jac 4. 


8 Ny by this A&, when Manſes and Gleibs are deſign'd out 
of Church-Lands only, the reſt of the Heretors of Kirk-lands 
are to contribute for the relief of him, out of whoſe Lands the De- 


fignation is made 3. yet this was extended in ano 1644. by Att of 


Parliament , for the relief of theſe, out of whoſe Temporal Lands 
D-fignations were made-, who were therein to be reliev'd by the 
Hceretors of other Temporal Lands. I find that Lands mortifi'd to 
Colledges ceaſe not thereby to be Kirk-landsz and tlicrefore were 
found lyable to relief as other Kirk-lands by this Act, February 
12. 1635. But Dury obſerves there, as the reaſon of the Deciſi- 
on , that theſe Kirk-Jands were Feu'd by the Colledge for a ſmall 
Feu-Duty ; and therefore it was more juſt that they ſhould have 
been lyable to relief, as otner. Kirk.lands 3 and fo it may be yet 
doubted, it Kirk-lancs mortiff'd to Colledges, and remaining with 
them , would be lyable to this relief, 


Y this A& no Penefic'd perſon vnder a Prelat , may ſet longer 
Tacks than for 3 years, and a Biſhop is allow'd to ſetTacks of his 
Tiends for 19 years, and an inferiour Prelat for his Life-time, and 5 
years thereatter, 4&4 Par. 22Fa.6.But becauſe ſome thought that that 


Ae did abrogat this 4& , as if Prelats needed not the conſent of 


the Patron to ſuch Tacks for nineteen years, or five years reſpe- 
Qive z therefore it is expreſly declar'd by 15 4& 23 Par, Ja, 6. 
and even theſe and all other Tacks ſhall be null, if they be let for 
longer than three years , without conſent of the Patron , and that 
the 4 AG Par. 22, did (till preſuppoſe the conſent of the Patron, 
though it was not there expreſt, which was moſt juſt , forfince it 
15 the Patrons intereſt, that the Cure be well adminiſtrat, and that 
he may get an able man after the Incumbents Death z it was jaſt 
that nothing ſhould have been done without his conſent, and for 
Dddd that 
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ACT 


200. 
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poict invito patrono3 
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that reaſon, Clericus nec reſignare nec permutare nec penſione onerare 
as is by the Canon Law , for by that 
Law , the adminiſtration belongs to the Patron , ec ab ejus diſpo- 


ſctione auferri poſſunt Can. rationis, 16. 9.7, and by that Law he was. 


to be alimented out of the Rents of the Benefice ,, if he fcll poor, 
and the perſon preſented was to give his Oath to the Patron, tor 
preſervation of the Temporals, 


This conſent may be adhibite by the Patron , either before, or 
after the ſetting of the Tacks, c. 20, de jur patron, duvitatur.; 
whether a Patron may lawfully authoriſe a Tack ſer jn his own 
favours , fince his accepting is equivalent to a conſent, and he can- 
not beauthor 7» rem ſuam, | 

Though Tacks ſet for longer ſpace than three years be null by 
this AZ; yet if they be ſet for longer time, they will be ſuſtain- 
ed, if the Tack({-men reſiri& them to three years allanerly, July 
18, 1668. Johnſtoun contra Howdoun, evenas though a Bond want- 
ing Witneſſes be null , if the fame exceed an hundred pounds, 


' yet it will be valid if reſtrifted to an hundred pounds, and this 


ACTS 
201, 
202. 


ACT 
203. 


ACT 
204. 


ſeems to be received with us as a general principle 1n the interpre- 
tation of all Statutes, both as to time and ſums3 and therefore 
though by the 36 A@& Par. 3 Fa. 4. Tacks of the Remts of Burghs 
be declar'd null , if ſet for Jonger ſpace than three years, yet by 
the ſame reaſon , they ſhould be ſuſtained, if reſtricied to three 
Years. 


The Ads are Explaind in the 36 AF 2 Par, Fa,6, 
W* defign of this A& has been, as I conceive, to fccure ſuch 
as had intrometted with the Kings annex*d Property ſum- 
marly, by vertue of the 4x AF 11 Par. Ja. 2, Becaulc it 1s pro- 
bable the Warrand granted by that Act g was thought dubious, 
and ſomewhat ſevere in the Analogy of Law, vid. obſerv. upon that 
Ac. A Provoſt is in our Law no Prelat; and therefore Tacks 
5 him are null, without conſent of the Patron > Hope Tit, 
Kirks. 


T*His Diſſolution of the Kings annex'd Property has ſeveral 
> ſpecialities in it, as that it ſhall not extend to the ſetting in 
Feu-ferm of Caſtles, Forreſts, Coal-heughs, and Offices, exc. But 


_ that theſe ſhall remain inſeparably annex'd to the Crown 3; and 


from this it may be obſerv'd, that to this day, all Caſtles, Palaces, 
Woods, Parks, Forreſts, Paſtures, Coal-heughs, and Offices, are 
to remain inſeparably with the Crownz and therefore except they 
be expreſly diſſolved, they fall not under Diſſolution : This pare 
of the Aa is renewed by the 235 AF 15 Par, Ja. 6 This Diſ- 


folution is likewiſe only in favours of kindly Tennents, and an- 


cient 


of King James the ſoxth, 
cientP offeſſors,and of ſuch as ſhould pay their Compoſition betwixt 
and the firſt of Augrſt, 1595. 


'Tr A& is Explain'd, Crim. Prad, Tit. Injuries, nm, 64 - 
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ACT 
205s 


Y this A& the Duty granted by the States to the King upon 4 CT 


Wines, is to be charg'd for by Letters of Horning 3 . and I 
find by A& of Council, February 21. 1581. That a Commiffion is 
granted to the Kings Maſter-hoaſholds, to break up rhe Doors of 
ſ:ch Merchants , as refuſ:d to let the Kings Servants Taſte their 
Wines, to the end they might chuſe the beſt for the Kings own 
uſe, but this certainly preſuppoſed that the King would pay for 
the Wines. 


Rom this and many other Ads, it is obſervable that the Pare 

liament may, and does by a general Law, annul Rightsgran- 
ted to privat perſons, without calling them, and without the ha- 
zard of the Ad ſalovo , though any one privat mans Right cannot 
be declar*d null by the Parliament, without citing him. 


200, 


ACT 
2078 


Y this excellent AR, a Horning or Eſcheat following thereup- ACT 


on, cannot be taken away, and declar'd null upon acquittan- 
ces and Diſcharges, which were alleadg'd to be prior to the Horn- 
ing, ſo that the Eſcheat could not fall, the Debt being-pay'd, ex- 
cept the producer of the Diſcharge make Faith that it is of a true 
Date , becauſe ſuch Diſcharges with arte Dates, uſe to be grant 
ed by the Creditor when himſelfis paid: | 


It has been doubted whether Aſſigneys be bound to-ſwear in this 
caſe , but ſince this is faFum alienum, which they are not oblig'd 
to know 3 and if this be neceſſary, the Cedent by refuſing to ſwear, 
may deſtroy the Aſſigney ;- but yet the A of Parliament obliges 
indefinitly the producer of the Diſcharge to ſwear, and ſo it ſeems 
whether he be Cedent or Afligney, he is ſtill bound , fince his 
Oath is ſolemnly requird by Act of Parliament z Q9«eritur, whe 
ther 1t can be remitted to Quakers, Anabaptiſts, &c, who think 


{wearing unlawful, 

"2 AR giving many priviledges to the Kings Forreſts, ſeems 
not communicable to all Forreſts, though it be pretended 

that all Forreſts are the Kings Forreſts , it having been very or-. 

dinary to ere& Forreſts in privat mens Lands, in 1mitation of the 

Kings Forreſts ; but becauſe theſe EreRions of Forreſts were ve- 


ry prejudicial to Neighbours, ſince they might fine their Neigh- 
bours , and poind their Beaſts ; therefore the Lords of the Sefli- 
on did in J#ly 1680. give their opinion to the Lords of Exchequer, 


that all ſuch new EreCtions ſhould be itoptz and it appears to me 
very 


Dddd2 


2098 


ACT 
2T0g 


288 


Obſervations upon the fourteenth Parliament 


| very clearly, that all Forreſts are not the Kings Forreſts, by com- 


paring cap. 17. leges forreſtarum, which Treats of Crimes commit-_ 


' ted in the Kings Forreſt , with cap. 21, which Treats of the De- . 


ACT 
212, 


ACT 


213. 


ACT 
21 45 


ACT 
215+ 


lis committed in the Forreſts of Barons, and wherein they are In- 
feft, cums libera forreſta. 

Obſerv. 2. That that part of the AQt which ordains all that 
Hunt within fix miles to His Majeſties Caſtles, V Voods, Parks, or 
Palaces, to be fin'd in an hundred pounds, is in Deſnetunde; and 
it ſeems then only to be obſerv'd, when the King Himſelf Dwells 
in his Caſtles, and uſes aQtually to Hunt im His VVoods or- For- 
reſts ; this Act bearing, To be made for His own Royal Paſtime, or 
at leaſt this priviledge ſhould not be continued to Caſtles, or For- 
reſts, which the King has Diſpon'd to privat SubjeGs. 


V1. oljers, on the 13 AG Par. 3 Ch. 2: 


Hough this A& ay, That the Lords of Seſſion were 10t oblig'd 
fo ſit down till nine aClock ; yet it appears clearly , that 
they were oblig:d to fit down at eight by the 49 AG 5 Par. Ja. 5. 


T is obſervable from this excellent AR, that where Evidents are 
[| not thought neceſfary to be kept, there is no reaſon to grant 
Certification againſt them, after many yearsz and therefore the 
Lords refuſe oft.times to grant Certification againſt the Grounds 
and VVarrands of Appryzings , ſuch as Executions, though they 
cannot be produc'd after twenty or thirty years , ev paritate ra- 
ti0nis , though the AQ ſecures only againſt the not producing of 
Procuratories , and Inſtruments of Reſignation , and Precepts of 
Sealines; and Jaly 1680. Strowan contra Earl of eAthol: This 
A& was extended to ſecure againſt the production of the Decreet 
of Compryzing , and Decreet whereupon it was led , albeit” this 
extenſion ſeems dangerous, ſince thereby great Eſtates may be cars 
ryed away by null Compryzings , and ſmall Debts, which might 
be fatiſh'd by leſs than a years intromiffion, whereas noneor ſmall 
prejudice can be infer-d from not producing Inſtruments of Reſig- 
nations, &c. Ir is obſervable that this priviledge of-not being ob- 
lig'd to produce ſuch Papers, is only allow'd to ſuch as are, and 
vere in Pofleſhon for fourty years, 

There is likewiſe in this A& a preſumptio juris founded, that 
theſe from whom Lands are Appryz'd , will induſtrioufly abſtract 
their Evidents, and therefore the'Lords uſe to be very favourable 
in granting Certification againſt Compryzers. 


TL AQ ſalovo jure is ſtill ſubjoyn'd to Parliaments , except 
£4 here where it is inſert in the midſt of the Afts of this Parlia- 
ment. 


By 


of King Janes the ſixth 


their Servants, nor no other Member of the Colledge of Ju- 
ſlice, nor no Judges, Clerks, &c. of inferiour Courts, may 
take Aſſignations to Pleys, which is conform to the Civil Law, /;b, 
2. ced, tit. 14, ne liceat potentioribus patrocinium litigantibus preſtare 
vel aFiones in ſe transferre, | 


Nota, The Right taken by them is not declar'd null, but them- 
ſelves only puniſhable , and the reaſon ſeems to be, becauſe when 
they are depriv'd from being Members , the advantage they had 
over others, is taken away , and which advantage was the reaſon 
indutive of this A&, nor ſhould the puniſhment be extended be- 
yond the Cauſe, which isalſo conform to theopinion of the Ciz4- 
liansvid.wvin. ſelef Queſt, jur.cap. 1. But it may be doubted if he who 
takes ſuch Affignations, ſhould not be lyable to refound the dam- 


nages which are occaſion'd by taking ſuch an Aſlignation, fince its 


is a principle , that Damnage is ſtill due where the injury is done 
to any man againſt a poſitive Law , though that Law ordain not 
Damnage and lntereſt to be repay'd 3 and in this caſe the taking 
ſuch Affignations is declar*d unlawful, and ſo an injury is done 
againſt a poſitive Law- ; 
2, Without this the party injurd is not repair'd ; for though 


- the publick Intereſt, vel vindiGa publica, be repair'd by the Depri- 


vation 3 yet the intereſt of the perſon lef'd , which is chiefly to 
be conlidered 1s not. 

3. Deprivation is oft-times no puniſhment, and ſeldom a Com- 
menſurable Puniſhment 3 for many Members of the Colledge of 
Juſtice loſe nothing by Deprivation , and a Plea may be worth 
2 great ſum, and their Imployment worth nothing ; whereas Dam- 
- nage 2s it isanatural, ſo itisa moſt Commenſurable Puniſhment, Be- 
cauſe this AR Diſcharges only Members of the Colledge of Juſtice to 
buy Plea's; Therefore it is ſtill lawful for them to take Aſſignati. 
ons to Plea's gratis, as a Donation , July 3o. 1678, tor ag 
this falls not under the expreſs prohibition of the AR ; ſo it is 
no: preſumable that they will be as keen in purſuing ſuch Proceſſes, 
as theſe for which they have pay 'd out Money3 nor were it juſt 
to make the Members of the Colledge of Juſtice incapable of their 
Friends and Relations Liberality, 


By this At Advocats Servants do pretend they are Members of 
the Colledge of Juſtice, becauſe this A& fays, their Servants, and 
other Members. | 

Though this Ad and the Rubrick Diſcharges only the buying 
Debateable Lands, Teinds , or Poſſeſfions, and ſpeaks nothing of 
Moveables, gor even Heretable Bonds , mobilia, being ordinarly 
accounted wilioris nature; yet the Lords do now ob paritatent 
rationis, extend this ACt to ſuch as take Afſignations to Moveable 
Debts, or any other debateable Rights. 

This Act uſes to be fo lnterpreted, as to be extended only to the 
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Members of the reſpe&tive Courts, who take Aſſignation, to Plead 
before the Court where they ſerve; and thus if an Advocat ſhould 
takean aſſignation to a Plea, depending before an Infertour Court, 
it may be urg'd that this A& ſhould not reach them, becauſe he 
has not influence before that Court; but if he thould go and Plead 
before that Court, as an Advocat may before any Court, then the 
A& would reach him alſo. 

Item, Though this AR does not ſpeak of Procurators before In- 
feriour Courts ,, yet the word Advocats , ſeems to comprehend 
them. 


Y this A& Caution is to be found in ations of Ejections, for 
the violent profits, and though cantio jaratoria , be ordinar- 
ly fuſtain'd , where perſons cannot find other Cautioners , yet it 
1s not ſuſtain'd in this caſe, Jxly 17. 1630. Becauſe this AQ ſays, 
that by the proponing of theſe Defences againſt Eje@ions , delays are 


ggranted; therefore the Defender, either in Kemovings , or KjeQi- 


ons, is not oblig'd to find Caution , where the Defence can be 
inſtantly verifi'd ; and althoughit has been doubted, whether this 
Caution 1s to be found at the proponing of the Defence, or at the 
firſt Term affignd by the A& ; yet it is clear that the Caution 
ſhould be found at the firſt Term aſſigned by the At, both becauſe 
this At ſays, that the Caution ſhall be found at the firit Dyet of L i- 
tisconteſtation, and becauſe there muſt be ſome time given to find 
Caution. | 

Nota, That in the Brieves of Diſſafine , which was the ſame 
thing of old, that Eje&ion is now, Caution was to be found as here 
by the Defender, 907. Attach. cap. 53. num. 2. 

For clearing ſome miſtake 1n the Printing of my Criminals, pag. 
294. my meaning was, that there may be Perjury in cautione ja- 
ratoria, as for inſtance., if a perſon ſhould Depone that he could 
not find Caution for the violent Profits z and yet it could be 
prov'd , that ſuch a perſon who was very reſponſa], offer-d to be 
Caution, this I think would infer Perjury 


B* this A& it is appointed , that twenty dayes after the Parlia-- 
ment is proclaim'd , and before it meet, four of every Eſtate 
ſhould meet to receive Articles to be preſented to the Parliament, 
but this is now in Deſnetude 5 for no State can now meet, except 
the Burrows, and yet ſometimes the King writs down to call whom 
He pleaſes to name to meet and conlult previouſly, what Laws are 
fit to be made in the future Parliament. 

By this AG alſo it ſeems that nothing can be preſented in plain 
Parliament , by any of the Members of Parliament, but that eve- - 
ry thing muſt be firſt preſented in the Articles for eviting confufi- 
on, and this A&R was madeuſe of to that purpoſe in the Parliament, 
1674. againſt. a propoſal made then for having a Commitee of 
grivancess To which itwas then anſwered , that the Articles be- 
ing but a Committee of Parliament , they could not reſtrict their 

| Own 


of King James the ſixth, 
own Conftituents , and this Aﬀ& was rather direCive thati re. 


Nt r ive, 


His A& is fully Explain'd, crime. pra@. tit. Juriſdigion of the 
Lords, mum. 7. 


[ Bis A& is explain'd, crim. prad, tit. Paricide. 


"J His AR is formerly Explain'd, 15 A& 4 Par. Fa. 5. whete Life- 
renters are to find Caution, | 

By this A& alſo, a power is granted to the Magiſtrats of Burgh; 
to cauſe repair Burnt and Waſte Lands 3 but yet ordinarly the 
Magiſtrats of Burrows uſe to give in Petitions to the Council, 
craving liberty to force the Heretors of fuch Burnt Lands, to re- 
pair their Purnt Lands themſelves, or elſe tofſell their part , and 
when there are many ſmall Heretors concern'd, the Council grants 
Warrand to the Magiſtrats to regulat their Venditions, though I 
know it hath been alleadg*d that the Council could not do this, be- 
cauſe it was an Inverſion of Property , and that this was only com- 
petent to the Parltamentz and yet the Council have ſtill been in 
uſe to do ſo for the common .gootl of the people , nor is any man 
a loſer, ſince he may repair by bimſclf, and it he will not, he gets 
his juſt price. This was granted to the Magiſtrats of Edinburgh in 
anno 1678, publice enim intereſs ne civitatis aſpedus deforme- 
tur & ideo conſtitutum eff, l, 4, C, de jur. reipub. aream col- 
lapſam poſſe a fiſco diſtrahi ſk proprietarius monitus eam reficere 
r0n Curaverit , vid, 1,46, ffo de dam. Jnſef. T have ſeena 
Decreet in ammo 1636, at the Town of Edinbarghs inſtance, 
againſt ſeveral Heretors , before the Lords of Seffion , for ordain- 
ing the Heretors of theſe Houſes (upon which the Trone-Church 
now lands ) to denude themſelves of their Right in favours of the 
Town, ob atilitatem publicam, and to appoint four for them, and 
four for the Town , for valuing, the Lands, that the price may be 
pay'd accordingly. 

But to prevent all ſuch Debates , it is appointed by the 6 AF 
3 Seſſ. Par. 1 Ch. 2. That the cMagiſftrats of Burghs Royal ſhall cauſe 
cite all ſuch as pretend Right to any ſuch Waite or Ruinous Lands, 
as have not been inhabited for three years, or ſhall be waste and not 
inhabited for other three years,to Repair the ſaids Lands,with Certifica- 
tion to them that if they do not, the Magiſtrats will cauſe value the ſame 
by: certain perſons to be choſen far that effet, and to ſell the ſame; 
which ſale ſhall never thereafter be quarrelled : Sothat it appears that 


after this A&, the Privy Council can grant no Warrand to el, - 


except in the Terms of this A& , at the leaſt they cannot grant 
any ſuch warrand to build or fell upon any priyat account , or 
| Eece 3 
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even for beautifying the Town, but the Privy Council has fince 
this A& , granted a Warrand to force privat Heretors to fel] and 
accept their price, for making the Entry to the Parliament. H:uſe 
more large and convenient , though it it was alleadg'd that this 
could not otherwiſe be done than after three years , and in the 
way preſcrivd by the AC of Parliament, which has madeno ex- 
ception of any ſuch caſe as this, and if the Council: could do this, - 
they might as well have made the AC of Parliament it ſelf; for 
the power granted to Magiſtrats by At of Parliament proceeds 
upon the ſame motive of publick Good. 


It might likewiſe have been alleadged that whatever the Coun- 
cil might have done in' caſes of abſolute neceſſity , as if the Parlia- 
ment -Houſe had wanted an Entry altogether z yet they could not 
invert Property meerly for the conveniency of enlarging the 
Entry, beyond what formerly ſerv-d in our Predeceflors time, 


Y this AZ Chiefs of Clans are not made lyable, but all Land- 
lords and Bailies are oblig'd to make their Men-tennents and 
Servants anſwerable to Juſtice , and to redreſs the party ikaithed; 
which Obligation is not alternative - and therefore the Council 
in the caſe of Leith and Grart, Auguſt 1680, did find that the 
Land-lord was lyable for the Skaith, though he ſhould preſent his 


MEll- 


—— _—_— 


King Janes the ſixth, Parliament 15. 


though the AC is cautiouſly conceived in favours of Mi- 

niſters, who ſhall be provided to Biſhopricks by the King; 

: but yet the Biſhops themſelves were not reſtored to their 
JuriſdiQtions iz ſpiritualibus , till the 2 A@ 18 Par. Fa.6. in anng 
1606 This A@ gave occafion of calling a General Afembly at 
Dundee, to whom the King propoſed ſeveral Overtures, and it 
was condeſcended on , that fifteen Miniſters ſhould. fit in Parlia- 
ment, becauſe ſo many Re-preſented the Church in time of Po- 


B: this A& Biſhops are in effe& reſtored to fit in Parliament, 


. pery, but remitted to a Committee to conſider what Revenue 


each Church-man ſhould have for defraying that .expence, and who 
ſhould be elected. 


In this A& likewiſe it is declar'd , That this Reititution ſhall be 
without prejudice to the General and Provincial Aſſemblies, and Preſ- 


'byteries; and the AF of Parliament here related to Eſtabliſhing 
theſe, 'is the 114 AGF 12 Par Ja, 6. 


Ic 


of King James the ſixth, 


Tis obſervable thatKirk-yeards have in many things in ourLaw the 
ſame priviledge as Kirks; and: therefore the killing, or wound- 


293 


ACT 
232, 


ing of men within Kirks, and Kirk-yeards, are puniſhable in the 


ſame wayz118AdG 12Par.J4.6.and the Raiſers of Frays in Kirks and 
k irk-yards, are puniſhed in the ſame way, 27 A& 11 Par, Ja.6:. 
and by the 83 AG 6 Par, Fa. 4. Fairs and Mercats are prohibited 
tobe kept within Kirk-yards, as well as within the Kirk : as al- 
ſo by the 86 AF, uo, Attach. Courts Civil or Criminal within 
Kirks, or Kirk-yards, are forbidden; all which 1s conform to the 
Canon Law, cap. 5. de immunitate eccleſtarum @* cap. 2 b.t, in ſex- 
to decretal, By this AZ Letters of Horning are to be dire&- 
ed by the Lords of the Seſſion , for bigging of kirk-yard-dykes, 
and for making Stiles and Entries to Kirks and Kirk-yards. By 
which laſt Clauſe, it would ſeem alſo that Heretors would get 
Lettcrs of Horning againſt any Heretor who lyes berwixt him and 
the Kirk , to give him a ſufficient way to the Kirk through his 
Lind,albeit the words bear only,That there ſhall be ſufficient Stiles aud 
Emtries in the ſaids Kirk-zard-dykes: But when any thing is allow- 
ed in Law, all 1s under{tood to be allowed , without which, that 
which is expreſly allow'd cannot be ufeful - Yet I find bya De- 
cifion, June 27. 1623, betwixt Nezlſen of Carcaffie and the She- 
riff of Galloway, that the Lords refub41 to grant a Servitude 
through a privat Mans Lands, -even for a way to the Church, ex- 
cept the Purſuer could prove immetmorial Poſlefton; and to recon- 
cile this Diſſerence , it ſeems that'every man muſt have ſome way 
to the Church, but that he will not have Right to any ſpecial way, 
if he ſeck the fame upon the account of nearneſs, except he can 
prove immemorial Pofieffion, Mornatins ad I, penult. ff. de jus, 
&- jur. (ſhews that this Law is obſervd in France, 2ueritur, to 
whom a Coal found in a Church-yard , or Trees growing there, 
will belong , whether to the Heretor , the Poor , or the Pa- 
tron, or it the Trees will belong to the Miniſter. 


'S 7 AF declares all Alienations of the annexed Property to 
| be null, except where they are ſet with augmentation of 
the Rental; and therefore to this day, there is ſtill ſome ſmall aug- 
mentation made 53 but it has been doubted, whether if the Char- 
ter bear an augmentation 3 but yet it can be proven by the Exche- 
quer Rolls , that the Lands pay'd more formerly than is expreſt in 
the new Charter; if in that caſe the alienation will be null, andI 
conceive it ſhould 3 for though the Feuer may alleadye that he 
was In boza fide, becauſe of the former Charters; yet ſeeing the 


hazard by this A& of Parliament, he ought to have looked to the 
Exchequer Rolls. 
I find the 233 and the following A&s till 240. of this 15 Parli- 
ament of King Ja. 6, were at firſt Statutes of Seſſion inſerted inthe 
Books of Sederunt, upon the 14 of March 1594.and here in 1597. 
Frff 


they 
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they are turn'd in Aﬀs of Parliament, without mentioning that 
they had been Ads of Sederunt formerly, as uſes to be done when 
the Parliament Ratifies ſuch Acts; it ſeems that it was rather the 
Exchequers part than the Seſſions, to have Regulated the Kings 
Revenue and Property, whereunto all the above-cited Acts relate ; 
but about this time, I find in the Sederunt Book, ſevera] As 
ingroſſed , bearing to have beer made by the Lords of Secret Conn- 
cil, Seſſion,-and Exchequer, met together, which 1s like the ſeveral 
Chambers whereof -the Parliaments of France confilt, who cone 
vcen all together when any ſolemn arreſt, or Deciſion is to be pro- 
nunced zz purpuris, as they call itz and theſe Acts being Decla- 
rations of what was Law 1n relation tq'the Kings Property : It 
was 'more proper for the Seſſion to have made ſuch As, than 


for the Exchequer, who raiſe the Kings Rents conform to Law, bur 


declare not -what is ſo. 


AIC-T His AR declares that all alienations of the annext Property 


234e * 
y therefore ifany part of the annext Property be Diſpon'd tobe hol. 


er 


235» 


are null, if they be ſet otherwiſe than in Feu-fermzs and 


den Blench, or Ward , the alienation 1s null : and I conceive 
the true reaſon to be, becauſe originally the annext Property was 
allow'd to be Diſpon'd; for improving His Majeſties Rent, which 
cannot be, except where there is a yearly Rent payd ; and albe- 
it ſometimes the King and Parliament may diſſolve the annext 
Property in order to a Diſpoſition to be made to a perſon who has 
deſerv'd well of the King and Eſtates , in which, the improving 
His Majeſties Revenue is not defign'd 3 yet the general nature 
of Annexations ought not to be altered upon ſuch accidental ac- 
compts:; 


His A& annulling all Rights of the Kings Caſtles, Parks, Coal- 
heughs, &c. being annext, was formerly Statuted , - 204 


AG 14 Par. Ja' 6. 


ACT Ffis AG is fully Explaind in the 41 47 11 Parliament, 


236. 


ACT 
237. 


Ja. 2, 


His A& declares that the Aſſize Herring is a part of the annext 
Property , and ſo cannot be ſet inTack, nor Diſpon'dz Af 


ſize Herring is a certain meaſure of Herring due to the King out 


of every Boat ; and the meaning of this AR is, that it cannot be 
ſet in Tack without a competent Duty, for it is ſet in Tack for a 
juſt avail, and could not be well otherways Collefted 3 but this 
being a Caſuality, it is jaws retis, and fo except the Duty be 
almoſt eluſory , it is hard to quarrel it 3 ex hos capite, they were 
formerly annext by the 176 AG, 13 Par, Ja. 6, 


This 


of King James the ſixth; 


His AC& Diſcharges all Offices of Heretable Chamberlainries, 

and all free Gifts and Diſcharges of the Kings Property 3 

bur to cheat this A, the Feuars ſuffer the bygones to ly unpay'd, 
and then obtain Diſcharges , or elſe they obtain Tacks of their 


own Feu-duties for payment of a ſmall and fimulat Tack-duty, 
calld by the Romans af. Caſſtanus, 0 


Ecauſe the annext Property could not be Diſpor'd without 

Diſſolution 3 therefore ſome to cheat theſe excellent Laws, 
obtain'd Diſpoſitions ofthe Feu-ferms payable to the King, for pay- 
ment of a Feu-duty3 and therefore theſe feudifirme fendifirmarunt 
are here diſcharg'd and annull'd. 


"T*Heſe Ads are formerly Explain'd in the AR concerning the 
thirds of Benefices,viz. $1.6 Par.r AG 10. which are now obſolet, 
Miniſters being otherways provided. | 


'@ 7 That Aas of Parliament are to be obſery'd by the 4G 


Lords of the Seſſion , except they be particularly abrogated 
in expreſs terms, vid. (zen. obſ. 
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_ 240, 


241 6% 


243, 


His Ac is now uſcleſs , Miniſters being otherways pro- A C T: 


vided. 


| Ac Vaſlals are oblig'd to Exhibit their Evidents to their Supe- ACT 


riour , not only by Improbations, but in Exhibitions ; 
though in Law nemo lenetur edere inſtrumenta contra ſe; and the 
reaſon of this Speciality 1s, becauſe the Superiour is dominus dire- 
Gus , and ſo has a true intereſt in the Land; and if the Vaſtal 
pretend any intereſt, he is. oblig'd docere de titulo, to ſhew his in- 
tereſt, and to inftrudt the Superiour in what 1s due to him3 and 
the King in our Law is preſum'd to be. Univerſal Superiour of all 
Lands; and therefore may by a Proclamation, or by way .of 
Action, or by a Statute, as here, ordain all Evidents to be pro- 
duc'd betwixt and ſuch a day 3. but nothing ſave a Statute or Im- 
probation can declare the Evidents to be null, if not produc'd as 
here and fince an Improbation could not be univerſal, this Sta- 


244, 


2455 


tute was neceflary in theſe times, when His Majeſties Revenue 


was not eſtabliſhed, nor known, 


| are declar'd null for not payment of the Feu-duty; either 
by the Clauſe irritant contain'd in the Infeftments , declaring 
that ifrwo Terms run, the Feu ſhall be null; - or by this Statnte 
declaring that if the Feu-duty be unpay'd for two years together, 
the Feu ſhall be null : But there 1s this difference betwixt Irri- 


tancies upon this A&, and theſe contained in the Infeftment, that 
the Irritancy upon this AR _—_— purg d at the Bar,but Irritancies 
Fiit2 


upon 
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' upon Clauſes in Infeftments cannot be purg'd at the Bar , becauſe 


they are incurr'd by pation betwixt parties, which the Lordscan- 
not alter 3 for the Superiour having given out the Feu upon that 
expreſs condition , it isnot juſt to alter what wasexpreſly Treat- 
ed amongſt parties, December 1, 1664. Laird of Pourie contra Hun- 
ter. But yetI ſee no reaſon for this diſtin&ion, ſince this A# ape 
points expfeſly that they ſhall be null, in the ſame manner as if 
there were a Clauſe irritant contained in the Infeftment, nor 
do I fee how the Lords can alter what is fo expreſly introduced by 
a clear Statute, 


If. offer was made of the Feu-duty , but refufd , yet this will 
not be ſuſtain*d when ReduCtion is purſu'd ex hoc capite, *except it 
be inſtantly offered of new at the Bar z nor will a Term be al- 
lowed for purging , as was found in the former caſe, in which the 
Lords alſo inclin»d to think that compenſation will not be ſuſtain'd 
to take off this irritancy 3 for though Compenſation ?ollit debitum, 
yet there is a reverence due by the Vaſſal, and which is conſidered 
more than the value of the Feu-duty it ſelf; but yet if the Vaſſal 
come and offer humbly to hisSuperiour,before theTerm of payment, 
Compenſation of as much as is due to him in payment of the Feu- 
duty, 2ueritur, if this will not be ſufficient, it may be doubted 
whether a minor will be reſtored againſt the not payment of his 
Feu-duty, fince it isnor juſtthat the Superiour ſhould be prejudg- 
ed by the minority of his Vallal , or that the nature of the Fcu 
ſhould be thereby inverted; and it may be alſo doubted whether 
this irritancy will be incurr'd by him who was hindred 27 majori 
from payment, as. by being taken and detained Priſoner, or carry- 
ed to remote Countreys , fince by the Feudal Law in other caſcs, 
this does excuſe a mora ,- and from all the inconveniencies that fol- 


low upon it. 


4. It may be doubted if this legal irritancy will be incurr'd 
where the Charter bears another ſpecial penalty and Certification, 


In caſe ofthe Vaſlals failzie in payment of his Feu-duty, without 


ſubſtituting the ſame in the room of the Legal one, or expreſly re- 
nuncing it. 
5+ 2nid juris, Where there are more Heirs-portioners, if the 


' failzie of one of them will prejudgethe reſt, ſeing q#oad the Supe- 


riority , he is oblig:d to own none but the eldeſt Daughter. 


6, If an offer made of the Feu-duty , not by the Vaſſal but 
by a third party , will ſtop this caducity, ſeing the Feudal Obli- 
gation on the Vaſſals part is a perſonal Recognizance , and ought 
to be perfornvd perſonally : and on the other hand theſe irritan- 
cies are unfayourable, and ought not to be extended. 


7. Queritur, If the Vaſſals offering Feu-duties for years yet to 
run, if that offer will hinder the incurring the irritancy for theſe 
years, ſeing a Debitor may in Law pay before his day come; and 
what if it be ſuch a Preſtarion as muſt be performed yearly. 

8. If the Vaſlal will amit his Feu,for not offering where he had a 


Pres 


of King Fans the fxth, 
pretext to doubt who was his true Superiour, and what he is to do 
11 that caſe, 


So much uſe the Lords to favour the Vaſſal againſt ſuch ſevere 


ircitancies, thata Retour bearing 1n the firſt part of it, anirritan- 
cy for not payment of the Feu-duty þ petatur tantnm , they allow- 
e; the Vaſlal to purge, though in the poſterior part of the Retour, 
thele words were omitted in the Clauſe irritant it ſelf, February 
18. 1680, Earl of Mar contra his Vaſlals. 

Like to this irritancy was that ot the Civil Law , whereby #0 
ſolutio penſionts per biennium it civili Emptitenſi &+ per triennium in 
Emphiteuſt Eecleſiaſtica efficiebat ut Emphitenta a jure ſuo caderet 5 
by the Civil Law the irritancy & mora 1n not payment, was not 
purgeable, but by the Canon Law it was. 


In Tacks alſo with us, the not payment of a Tack-duty for two 


years or terms infers an irritancy, Ncvember 23. 1609. Murray contre 
Nisbit. March g. 1611, Seton of Baro contra Seton of Pitmedden,which 
3s alſo conform to the Civil Law, 1. 56. ff locati, 


\ [ His A& is Explain'd crim, prad, 1. Uſury: 


ACT 


249-1 


BY the 18 AG I Par. Ja. 6. The bearing and ſhooting with Calve- ACT 


rings or Daggs, without the Kings Licence, is forbidden under 
the pain of loſing the Right Hand 3 and that AG is here Ratifi'd, 
and thereto is added Confiſcation of Moveables : and by the A&# 
6 Par. 16 Ja. 6. It is appointed that the Contraveeners of theſe 
AFs, may be purſu'd, either before the Council or the Criminal 
Court , and when they are purſu'd before the Council, it is pro- 
vided that they ſhall not loſe the Right Hand. 

It may be argu'd from this AF, that where there are two puniſh- 
ments appointed by two different Laws, the laſt is not added to 
the firſt z but either it antiquats the firſt, or elſe either of the 
two can be only regularly inflicted , for elſe this AF need- 
ed not ſay , ſia that the ane pain ſhall not ſtop nor ftay the 0« 
ther. | | : 

From that6 A& 16 Par. It maylikewiſe be obſerv'd, that the 
Secret Council are not Judges competent to Life and Limb, fach as 


the amputation of theRight Hand. By the Lex Fulia It was lawful to 


carry Arms without Rome, but not in the Town, but they were 
every where thereafter Diſcharg'd, Ti. 46. lib. 11. C, at armorunt 
uſus inſcio principe interdiffns ſit, 


Y this AQ is Ratifid an AQ made at Dundee , by the King, 


His Nobility, Council and Eſtates, which was an A& of 


the Convention of Eſtates, for the Convention of Eſtates ordinar- 
ly conſidered the matter of Coinage 3 nor needed that a Parlia- 
ment, becauſe Coinage is a partof the Prerogative z and by the E- 
ſtates there were thean'd ſome of every Eſtate, taken by the King 
for advice. Gegeg From 


249. , 


a6, 
249» 
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From this A it was urg'd in the Lord Hattors caſe, That 
x3. By this Act it is clear that we had a different Standard from 
England, which isto be eleven pennie fine. | 

2. That it was lawful to melt down current forraign Coyn, 


becauſe this At allows it to be uſd as Bullion. 


Nota, This isthe firſt A that mentions the General of the Mints 
Office, as different from the reſt, 


DY this Ad it is clear that the Convention of Eſtates made Acts 

alſo diſcharging the Tranſportation of Wool and the like 
and this Act as to Wool is again Rartifi'd , but a power 1s allow'd 
to the Exchequer to Tranſport Wool ( contrary to this AQ ) A@# 
40 Par, 1 Se. Ch. 2, But even this AR diſcharges only bypaſt 
Licences , bur not Licence for the future, for theſe are allow!d 
even for Wool by the 254 4@ of this ſame Parliament. 


Y this A& Cuſtoms are declar:d to be due to His Mijcſty of all 
that is brought in from forraign Nations 3 and by the 27 A& 
Seſs. 3 Par. 1 Ch. 2. The ordering and diſpoſal of Trade with 
forraigners, is declared to be His Majcſhes ſole Prerogative 3 and 
therefore ſome think His Majeſty may impoſe upon forraign Com- 
modities what he thinks convenient; for fin he may diſcharge 
the Trade, if He pleaſes; it ſeems to follow, that He may burden it as 
He pleaſes. | | 
By this AQ an 4, b, c. of the Cuſtoms is to be put upon all Com. 
modities, thats to fay , a particular index of the ſeveral Cuſtoms 
impoſed upon every ſeveral Commodity, is ordain d to be made ac- 
cording to the Letters of the Alphabet , and this has varied in 
ſeveral ages; the preſent 4, b, c. being made by order of the Parlia- 
ment 1661, v#d. ftatut, David, 2, cap. 12. num, 3. where this pri- 
viledge as to paying of Cuſtoms, is formerly declar'd ; and by the 


' Canon Law this was likewiſe declar'd lawful to Princes, 24d, perez. 


ad lib, 10, C. tit, 18, num. 13. & |, 5.C. de jure fiſci, where it 1s 
ſaid, officialibus uglentibus ea capere debet acquieſcere, 

From theſe words of this A&, Albeit it cannot be denyd that His 
Majeſty is a free Prince of a Soveraign power , havand als great Li- 
berties and Prerogatives be the Laws of this Realm, and priviledge 
of His Crown and Diadem as any other King, Prince, or Potemtat 
whatſoever : It is obſervable, that ourKings are here acknowledg- 
cd to be abſolute and Soveraign Monarchs, as is likewiſe more ful. 


. ly declar'd by the 1 A# Par. 18 Fa. 6. In which it is ſaid, Whowe 


the hail Eſtates of their bounden duty , with maiſt hearty and faith. 
ful affeion, humbly and truly acknowledges to be Soveraign Monarch, 
abſolute Prince, Judge and Governor over all Perſons, Eſtates and | 


Cauſes, both Spiritual and Temporal within His ſaid Realm : By nei- 
ther of which Ads, I conceive our Kings are ſo abſolute, - as that 
. they have a Tyrrannick, or Deſpotick power , but that they are 


ſo abſolute, as that they have power to do every thing that 1s juſt 
and 


of King James the fxth, 
and reaſonable, though they be not thereto empowered by par. 
ticular Acts of Parliament, and therefore they are il] SubjeQs, and 
worſe Lawyers , who allow the. King to do nothing but that for 
which he can ſhew an ACt of Parliament 3 ſince his being an abſo- 
lute Monarch implyes this innate Power; and therefore it tollows by 
a better conſequence, when any thing 1s contraverted, that the King 
may do the thing in controverlie being reafonable,if his power be not 
as to that point reſtrained by a particular Act of Parliament. | 

It is likwiſe very obſervable that this power of abſolute Monar- 
chy does not fluw from the people, bur is his own Right, for no 
Ac of Parliament grants the King aby Prerogative , but only 
declares by way of humble acknowledgement what his Preroga- 
tives were, principibus, ſays Tacitus, ſummuzn rerun Jjudicium dii de- 
derunt, ſubditis obſequii gloria relifta ett, Ith, 4. Armal. vid. olſerva- 
tions on the 15 A& Par, 1 Ch. 2. where our Parltament acknow- 
ledges that our Kings hold their Crowns from God immediatly, 
Vid, AG 31. Par.s5 Ja. 3. NR | 

I know ſome pretend that the Kings power 1s here declar'd to 
be abſolute only in oppoſition to the Pope, and implyes no more 
but that he did not depend upon the Pope 3 but this is very 
ogrouridleſs, for he is here declarcd abſolute 1n relation to his laying 
on of Cuſtoms, in which the Pope is no way concern'd 3 and 
generally the Kings power in relation to Ecclefiaſtick Rights, is 
ſaid, to be ſupream not abſolute, and in Civil Rights, is ſaid to be 
abſolute, and not ſupream. 


BY this AF Ergliſh Cloath , and all other Engh;iſþ Commodities 

made of Wool, are forbidden, for the incouragement of our 
own ManufaQtures 3 but ſince the Union this prohibition is taken 
off, and a great Cuſtom is only impot'd by the 13 A& Par. 1. Seſſ. 
3 Ch, 2. but are thereafter upon the ere&ting of our Manufactures, 
abſolutely diſcharg'd by the 12 A Par; Ch.2. 


"Run £8s ordaining all Shipsto have ſpecial Cocquets; contain: 
ing an Inventar of the Goods which they bear, and the names 
of the Merchants and Owners , are yet in obſervance; but the 
Merchants do not ſtill make Faith upon theſe points , as is appoint- 
ed by- this 257 A& : and if the Keepers of the Cocquet abſent 
themſelves to the prejudice of the Merchant, or take more for the 
Cocquet than the ſum of *fourty ſhilling , they are to loſe their 
prove and repair the Merchants damnage by the 
C!, 2. 


Oe AF and the ſeven following As, till the 61. are very clear 
and need no Obſervation; only by loſling of Goods in theſe 
As is meant breaking. of Bulk. 


Tris AT 1s but a Branch of the 245 4. 
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His A& appointing three Burghs.Royal to be made , one in 
Kintire, one in Lochaber, and one in the Lews, is not only 
:23Fe, but the Erection of a Burgh-Royal in the Lews 
was unjuſtly oppof'd by the Burrows in aro 1636, upon pretext 
that it would communicat their priviledges to Forraigners and 
Strangers, viz, Hollanders who offer'd to come and ſettle there 3 
whereas it would only have dilated and improv'd our Trade, and 
theſe Forraigners had preſently become Scottiſhmen, : 


Y the119 A& Par. 7 Fa. 6. Inhibitions and InterdiQtions are 

to be Regiltrated in the Sherift-Clerks Regiſters : but by this . 
AT all Letters of Horning , ſnhibitions, InterdiRions , and theis 
Executions are to be Regiſtrated in the Regiſters of the reſpetive 
Bailliaries, Stewartries, or Regalities, within which the perſons 
dwell, againſt whom theſe Executions are 5 but if theſe perſons 
| be out of the Countrey, they muſt be Denunc'd at the Mercat Croſs 
of Edinburgh, and Peer and Shore of Lzeth, and not at the Head 
Burgh of the Stewartry, Bailliary, or Regality, J»ly 4. 1666. Cun- 
ringhame contra Cunninghame; and that becauſe this Ad of Parlia- 
ment ſpeaks only of perſons dwelland within the Kingdom : but it 
may be yet doubted, whether the fingle Eſcheats of perſons out of 
the Countrey may fall upon Denunciations at, the Mercat Crof: of 
Edinburgh, and Peer and Shore of Lieth > or whether Liferent- 
Eſcheats will fall , except the Rebel be Denunced- at the Head 
Burgh of the Shire,Regality, or Stewartry wherein his Lands lyes ? 
fince if he had been within the Countrey , he ought to have been 
| Denunced in the ReſpeRtive Juriſdictions within which the Lands 
ly. 
, Albeit this AF appoints all Letters to be executed within Re- 
galities and Stewartries 3 yet if theſe Juriſdictions have no known 
Head Burgh, the Eſcheat will be ſuſtained upon a Denunciati- 
on at the Head Burgh of the Shire , Jannary 7. 1677. Scot contra 
Dalmahoy. 


BY this AQ all Hornings, Relaxations, Inhibitions , and [nterdi- 
Hons that were to be Regiſtrated in inferiour 'Regiſters, are 
ordain'd to be preſented Judicially| before a Notar and four Witneſ- 
ſes; which formality js thereafter found not to be neceſſary, and is 
abrogated by the 13 AT Par, 16 Ja.6, 


\/ [d. crime praG.tit. Theft. 


—_— the Money had riſen at this time to a great value, fo 

that the ſame piece of Money which paſſed formerly for one 

penny, was worth ten the time of this AR3 therefore it is juſtly 

appointed by this A&,that all the Unlaws ſhall be raiſed,ſo that the 

fame Deli& which was Fined only in twelve pennies before the _ 
| O 


as cc. Ww nAYH- zz Ak 


”— 


of King James the ſixth, 

of (March 1542. { that is to ſay, before the firſt Parliament of 
Queen Maury ) ſhould be Fineable in ten ſhilling of the Money cur- 
rent the time of this AQ, Gel. lib 20. c. 1, tells us that the Romans 
nere in ikis ſame manner forc'd to augment the penalties of the twelve 
Tables, becauſe Lacius Veracius, took pleajure to beat all that paſt him, 
becauje he was only to pay iwenty five Aſies ſor every blow, according 
to that Law. 


of © His A& is Explain'd crim prad, tit. Beggars, 


Rom this AR it 1s obſeryable that he that is charg'd with AC T 
Lawborrows , ſhall be as lyable in the Contravention , as if 269. 


hc had found Caution, though he has not found Caution ; it be- 
ing unjuſt that 'by his'contempt he ſhould put himſelf jn a better 
condition 5 and it is by the ſame reaſon that an appearand Heirs 
Liferent efcheat falls to his Superiour 1 the ſame way, as ifhe had 
centred ; fince it is unjuſt that the Superiour thould be prejudg'd by 
theappearand Heirs lying out. 

Obſerv, 2. Thar by this AF when any man finds Caution, be- 
ing charged with Law-borrows , he who raiſes Lawbor- 
rows has ation againſt either principal or Cautioner at his option, 
as 1n other pecunzel Obligations 3 which words, wiz. as in all 
other pecunial Obligaticns, are added, becauſe by our Law, he who 
- 3s a Cautioner ad factum preſiandum (ſuch as they are who become 

Caarioners,tor Exccutors, vicilengers, or Tutors,@*c.) is only lyable 
aficr rhe Principal 1s diſcu{l'd, becauſe they being only Cautioners 
for the Principals performance: It muſt be firſt known, whether 
the Principal has performed , and thus the bereficium diſcuſſionis; 
thar was of vid competent by the Civil Law to all Cautioners, is 
only compcrerit by our Law to ſuch Cautioners only as become 


Cautioners ad facgunm preſiandum, 


* His A& appointing that the pains of the general Bond, ſhall 4 CT 


be divided betwixt the King and the party , is to be under- 
ſtood of the general Bond. of Lawborrows, which is appointed by 
the 3 AG Par. 2, and 12 AC Par. 6 F4.2. even as the pam of ſpe- 
cial Lawborrows , 1s to be divided betwixt the King and the par- 
ty, by the 77 AG Par, 6. Fu. 6. for that AG 77 related -onlyto 
privat Lawborrows, at the inſtanceof privat parties z and there- 
fore this Atwas neceſſary in the caſe of general Lawborrows, ex- 
ated at the Kings inſtance, forthe ſecurity of all His SubjeRts, from 
ſuch as he rhinks lyable to fuſpition; 

It was and is ordinary for the King and Council , to Charge He- 
retors who are at feid to ; Bonds of allurance to one another, 
and that upon fix hours advertifement, under the pain of Rebel- 
lion, 234. the Council Repiſters, July 26 1582, and which is a 
oreat inſtanceof the Kings powerallow'd him by Lay; againſt thote 
whom he has reaſon toſuſpe. 
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He Rubrick of this A@ is wrong , for Sheriff. Clerk: bring 
not their Books to the Exchequer, but to the Lord Regi- 


Er. 
BY this AQ it is appointed that all ſuch as are Commiſſioners for 

Parliament ſhall be authoriz'd by the Subſcription of a great 
number of the Barons then preſent , and the Subſcription of the 
Clerk of the Convention, elſe to be null, which A& was found not 
to be in Deſuetude, by a Decifion in the Convention, July 1678, 
where it was found likwiſe that this A extended to Commiſh- 
ons for Conventions, as well as to Parliaments 3 for though this 
AQ ſpeaks only of Parliaments 3 yet Parliaments and Conventions 
being called the ſame way, the Commiſſions ſhould have the ſame 
Solemnities, and the reaſon why the Sheriff-Clerks Subſcription js 
requiſit, is, becauſe he 1s the publick Servant of the Shire, and 
{o it is preſumable that he will mark exaRtly all that was done, and 
will not ſuffer counterfited Subſcriptions to be put to Commiſſions, 
being to be lyable himſelf, whereas otherwiſe Commiſſions may 
be obtruded upon the Convention with falſe Subſcriptions, as was 


done 1n that ſame Meeting ; and which dangerous falſhood can- 


not otherwiſe be well faſtened upon any other , ſince the Com. 
miſtioner may juſtly alleadgethat the Commiſſion was ſo granted to 
him, and one may be choſen a Commiſſioner who is abſent, in which 
caſe he cannot know who ſign'd, 


Urrows having great Freedoms and Priviledges from the King, 

are therefore oblig'd to have ſufficient Priſons , for receiving 
ſuch as are attached for Crimes and Debts; which A& was found to 
oblige Baillies of Burghs of Regality, as wel! as Burghs Royal, 7-- 
ly 7.1668. and Stewarts of Stewartries, June 18, 1670. and theſe 
words of this Act, By 1he Sheriffs to Stewarts and Baillies of Regali- 
ty, are wrong Printed , for the word to ſhould be or ; But this 
A& was not found to oblige Baillies of a Burgh of Barony, March 
I3e 1623, Nor Biſhops Baillies, March 21. 1627. Burt the Bajl- 
lies ofthe Head Burghs of Stewartries were thought to be oblig'd 
by this A of Parliament to receive Priſoners; albeit the Act of 
Parliament appointsthem to be preſented only to Stewarts and Bail- 
lies of Regality; but ſpeaks not of Baillics of the Head Burgh of the 
Stewartry, June 18. 1670. Cheap contra the Baillies of. Falk{and : 
Where it vvas likevviſe found , that the Baillies keeping a Rebel 
Eight or ten dayes in a privat Houſe, and thereafter Impriſoning 
him , vvere not lyable ſuper hoc medio , except he eſcaped by their 
negligence, orthe inſufficiency of the Priſon 3 and it ſeems by the 
A& of Parliament, that theſe Burghs are only oblig'd to have Pri- 
ſons, vvhich have Provoſts and Baillies; for the Ac appoints the 
Priſon to be upholden by the Provoſt, Baillies, &c. though the Ru- 
brick ſayes, that Priſons ſhould be Bigged within all Burghs, and it 
may be doubted from the vvords of the A, vvhether my 

vvhic 
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* 


of King Fames the ſixth: 


' yyhich have no Common-good ſhould be lyable , eſpecially ſeing 


Magiſtrats are obligd to keep Priſons for the Kings ule, becauſe 
they have a Common»good from Him, 

If the Magiſtrats do not receive Rebels, or have not ſufficient 
Priſons, they are lyable for the Debt , and that vvithout calling 
the principal Debitor, ſince the Magiſtrats are lyable ex ſao delicFo, 
and theſe Jails are found not to be {afficient vvhich vvant Cat- bands, 
and outward Chains, becauſe the Priſoner cannot force thoſe from 
vvithin, but the Priſon being ſufficient, and tufficiently Guarded, 
is major, 1s a ſufficient Defence : and though this AG ſays only, 
That they ſhall ſecure perſons preſented to them ; yet they are found 
to be oblig'd to ſearch any Houſe vvhere the Rebel isſaid to be, Ju- 
ly 2, 1669. Farquhar contra Magiſtrates of Elgiz; and though this Ac& 
bears, That they ſhall detain all ſuch Priſoners upon their own Expence, 
yet this is only extended to Prifoners taken ob vindiFam publicam , but 
it is indulg'd tothe Tolbooth of Edinburgh, That they ſhall not beoblig'd 
70 receive any who are offered to Priſon by privat parties, till the preſenters 
find Caution toaliment them. 

This A& appoints thoſe Priſons to be made for ſure Impriſoning, 
Keeping, and detaining of ſuch Priſoners as are preſented , and 
therefore the Magiſtrats cannot let them out, either to Church, 
or to go about any of their Aﬀairs, hovv important ſoever, though 
vvith a Keeper, ſince ſqualor carceris 15 thus eluded 3 and there- 
fore in ſuch caſes the Magittrats muſt be authorized by a Warrand 
from the Secret Council, or Lords of the Seſſion, and that by an 
AQ of Sederunt in arno 1671. and if the Rebel be ſuffered to eſcape 
or go abroad , the Magiſtrats vvill not only be lyable , but they 
vvill get no relief from the Cautioner, though they take Aſſignation 
to the Debt, ſince tenentur ex proprio delifo, and the Cautioner is pre- 
judg'd of his relicf by that their Delict, January 24.1668. 


F'c Act is formerly Explain'd in the 2 4@ Par. g Fa, 6. 


Tai A is formerly Explain in the 153 eA@& Par. 12 Ja, 6. 


Jnce by this AC all Burgeſles are to be Stented according to their 

Rents, and holding within- Burgh + it may be doubted if a 
Burges haveno aQual Trade, but only Money owing him,- by per- 
ſons without the Burgh , if he may be Stented according to that E- 
ſtate, ſince it is no Rent, nor holding in Burgh 3 but the anſwer 
1s, that mobilia ſemper ſequuntur perſonam ; arid.therefore he may be 
Stented according to that Money : it may be doubted if Gentle- 
men who never had any Trade, but dwell in the Town very long, 
may be Stented, though they be honorary Burgeſles only, Terr, 
It they can Stent for Miniſters Stipends, Strangers within Burgh, 
who are notat all Burgeſſesz and this A& ſeems toimply, that Inha- 
bitants as well as Burgeſſes, may be Stented according to their 
Eſtates within Burgh, and that all who have advantage by the Mi- 
niſtry ſhould pay Miniſters, Hhhh 2 There 
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Here are two ways of Levying Subſidies in Scotlznd; the one 
T is by Taxation, which was the old way, and which Taxation 
was uplifted according to the Retour - The other is by way of 
Ceſs, 1n which the Subſidie is uplified according to the late Valua- 
tions, wherein every mans Land Rent was given up, as preſently 
poſſell'd. 2 

The Subfidie granted by this At, is by way of Taxation, and 
the old way of uplifting Subſidies by Taxations, may be fully here- 
in ſeen, and which is very fit to be Read upon that accompt; and 
in which it is evidert that the Clergy pay'd the one half, inclu- 
ding the EreCtions 3 but in azo 1666, a propolal being made that 
the Subſidie then offered, ſhould be uplifted by way of Ces, and 
not by way of Taxation. 

Theſe enſuing Reaſons were repreſented againſt that propoſal, 
and which [I have here inſert , becauſe they tend very much tothe 
clearing many ofour old Laws and Cuſtoms. 

The Reaſons were , 1. That the Rule and Way for uplifting 
Taxations has in all ages been according to Retours, and the Tax- 
ed Rolls until theſe Jate unhappy and irregular times; from which 
it is humbly conceiv'd a Rule and Preſcdent ought not to be taken. 
Tt is beyond all queſtion , this being the good old way, though 
it were upon no other account, ought not to be chang- 
ed, the danger .and inconveniency of rhe alteration of ancient 
Laws and Cuſtoms , being ſo great and obvious from the late 
experience of theſe Kingdoms, that this ageneedeth not to be put 
in mind of the ſame, but may be a ſad remembrance to polſte- 
IItY. 

a The forefaid way 1s only now the legal way whercin Taxas« 
tions can be uplifted at this time, ſcing the ſame 1s determined 
and authoriz-d by ancient and uncontroverted Cuſtoms in all ages, 
and beyond memory , and by the Law of Nations, and the funda- 
mental Law of this Kingdom 3 ancient National Cuſtom is Law, 
and of as great force as Statute, and 1s the great Baſis and foun- 
dation of the Power , and Rights, and Property of the Princeand 
People, which for the moſt part are warranted and ſecured by the 
Common Law and Cuſtom , and not by expreſs Act of Parliament 
and Statute. 

3. This way of uplifting Taxations and the proportions of the 
ſame, payable by the reſpe&Qive Eſtates, is deſigned and eſtabliſh- 
ed by expreſs Laws and Adts of Parliament , ſo that the ſame cannot 
be altered but by a Parliament, which only: has power to repeal 
as appears by the 56 AZ Fa. 3 Par. 7. intituled , Theſe Retours 
ſhould contain the Old and New Extent 5 and the At 229. . 
Fa. 6 Par. 144 Ordaining all Feu-lands annex'd, and other Feu- 
lands vvharfomeyer to be retourd; and vvhen afhy Taxation or Im. 
poſt is to be raifd , that the Feuers ſhall be charged according to 
the Retour; atid by the 229 J& Ja, 6 Pat, 14. Ordaining His Ma- 
jefties Property to be Retout'd , and futh Lands as are diffolv*d 
and 


of King James the ſexth. 
and diſmembered from Baronies to be Retour'd, and charged ac 
cording to the Retours, 1n order to the payment of Taxation, and 
divers others, and in ſpecial all the Acts of Parliament concerning 
the granting and uplifting Taxations, _ oo 

4, Whereas It 1s pretended by the Heritors of the Weltern Shires, 
that their Retoures are higher than in other Shires, and that it 
ſhonj}d bea more equal way that the Taxation ſhould be uplifted as 
Ccfſes, according to the Valuation, without reſpeR to Retours ; 
theſe Gentlemen have no reaſon to complain, being their own 
Deeds , procured by them, upon the verdi& of their own Friends 
and Neighbours per fideles homines patrie, and according to which 
they have pay'd not only Taxations, according to the old extent ; 
but His Majeſties Caſualities of None-entry, Relicf,and ſiklike, ac- 
cording to the New Extent contain*d 1n the ſaid Retours, and has 
been alſo it uſe to uplift the like Caſualities from their own Val- 
ſals, according to the ſaid Retourez That the Retours ſhould be al- 
together taken away , both as to Old and New Extent, it is con- 
ceiv'd that they will not deſire, ſeeing if their Retour ſhould be 
leſſened, as to the New Extent, it would be an irrepairable preju- 
dice to His Majeſty, as to his ordinary Benefite and Caſualities of 
None-entry, Relief; and fiklike a prejudice to themſclves, asto 
the ſame Caſualties due, and payable to themſelves by their. Vaſ- 
ſals, and what incongruity ſhould it be, that the ſame Retour 
ſhould be altered as to the Old Extent, and ſhould be ſtated as to 
tte New , and that it ſhould be ſtill a Rule , as to their own 1nte- 
reſt and benefite, and not as to the payment of the Taxation to his 
Majeſty, as it hasbeen inall ages, it. being alſo conſidered, that 
they cannot ſay that the Lands are valued unjuſtly by their Retours, 
and extend to more than the true value, the time of the Retouring 
of the ſame , and ſince that time they cannot deny that they are 
improven for the moſt part above any proportion. | 

5. The intereſt , and conſcquently the way of proceeding of 
Lawful Princes; and Ulurpers being fo different and oppoſite, 
that as Princes are patrespatrie, and do cheriſh and intend the flou- 
riſhing of their Subje&s 3 ſo by the contrary , it is the intereſt and 
praQice of Uſurpers deglabere,. to ſquize and oppreſs the people, 
that they ſhould not be 1n a capacity to ſhake off the Yoke : it 
is neither the honour nor intereſt of the Countrey to take a pattern 
and riſe from the Uſurpers to overturn the ancient Law of the King- 
dom ,' eſpecially in the matter of Taxations , ſecing the neceſſity 
and fatal courſe of theſe times , in order to maintaining of War a- 
gainſt his gracious Majeſty, and his bleſſed Father did not only 
require a Taxation, which was an eafie burden to the people, and 
were chearfully granted, and oftimes offered to his Majeſties Royal 
Predeceſlors as an aid and ſubfidie, when their occaſions did call for 
the ſame, but the Uſurpers were driven to exa&t a conſiderable 
part of every perſons Eſtate, as a conſtant Tribute, under theno- 


tion of Taxt and Loan Maintainance , Ceſs and ſuch like burdens, 


which cannot be remembred without horrour 5 and 1n order to 
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the ſame, to introduce a new way by Valuation, whereas his Ma- 
jeſty 1s to have an ordinary Taxation 3 - and therefore there 1s no 
reaſon but that the ſame ſhould” be raiſ'd in that good old andor- 
dinary way, that has ever been uſed in the time ot his Majeſtics Fa- 
ther, and his Royal Predeceſfour. 

6. The way of Cels, both as to the manner and thing is ſo 
hateful to the Body of the people of this Kingdom , that though 
exhauſted in a low condition, they did offer, and cheartully grant 
to His Majeſty a conſtant yearly Taxation and Annuity , during 
His Majeſties Life , of 40000 pound Sterling, upon conſideration 
expreſ]y mentioned 11 the ſaid AF , that His Majeſty had ſigniftied 
His Royal Reſolution , not to raiſe any more Ces , it cannot be 
expreſſed how great diſfatisfation and apprehenſion it would be- 
get in the hearts of the people, if that unhappy way of Ceſs ſhould 
be reviv'a , under what name or notion ſoever, now after His 
Majefties Reſtitution, - and that the people had juſt reaſon to think 
themſelves fecur'd by the ancient Laws and Cuſtom of the King- 
dom, and His Majeſties gracious Reſolution ſo recently and folemn- 
ly expreſſed by His Majelties late Commiſſioner in Parliament, and 
recorded in a Printed At, being the 14 of His Majeſtics late Par- 
liament, and firſt Seſſion thereof, | 

7. The Weſtern Shires, being only five, and the remnant 
Shires who plead for the good old Way, according to the ancient 
Laws of the Kingdom, being five times more, it is humbly repre. 
ſented, that the intereſt and number of ſo many other Shires{hould 
weigh down the pretences and delires of ſo few Shires, for a No- 
vation contrary to the Law and Liberty of the Kingdom; it be- 
ing alſo confidered , that though the Loyalty of ſome Noblemen 
and Gentlemen within the ſaid Weſtern Shires, be above all excep- 
tion, and be more eminent, that there are ſo few of ſound Prin- 
ciples there, yet to ſpeak modeſtly, the generality of the Inhabi- 


' tants of theſe Shires has not been ſo forward to defire or promote 


His Majeſties Reſtitution and Intereſt, that now after His Majeſties 
happy Re-eſtabliſhment, they ſhould obtain what they could never 
effeQuate in any time , and ſhould be gratifi'd to the prejudice of 
other Shires of undoubted and conſtant Loyalty,and the overturning 
the ancient Law, and Way of the Kingdom, 

8. As tothepretence of inequality in the old Way, it is to be 
confidered , that though an Arithmetical proportion and exaCtneſs 
is not to be expected in any Way; Yet there is more reaſon to pre- 
ſume for the juſtice and equity of a legal way , venerable for an- 
tiquity , warranted' by expreſs Laws and immemorial Cuſtom, 
which for any thing known, had 1ts beginningin the time of Free- 
dom, and has been continued in the beſt, moſt peaceable and pure- 
eſt times, notwithſtanding any endeavours to the contrary, than 
for a way contriv'd and hatch'd in the Heart and fury of Trouble 
and Diſtempers, and brought forth and obtruded upon the Coun- 
trey with ſo much partiality and faRtiouſneſs, that it 1s well known 
that the Shires, and perſons who were in oppoſition to His Maje. 
| ſty, 


_ © of King Jas the ſxth 


ſty , had ſo great and prevalent intereſt for the time, that the va- 
luations, both as to the 2vota of Shires, and proportions and Rents 
of private perſons were carry 'd on by the inſtruments and Commil- 
ſioners, moſt inequally to the advantage of their party , and'the e- 
vident prejudice and preſſure of whole Shires , and all per- 
ſons who were fincere, or had the leaſt Aﬀedion for the Royal 
Intereſt, | | | 

9.By the Common andFeuda] Law and Law of the Kingdom, where 


the Heir cf the VaſlalDierh, not Entered,the Superiour during the 


None-entry » has right to the Duties of the Land holden of him, 
and when the Heir of Ward-lands doth Enter , the Superiour hath 
Right to the Duties for a year, under the notion of Relief, which 
in both theſe Caſes of Relief and Non-entry, are payable accor- 
ding to Retoures and the New Extent 3 if the old way of Retoures 
ſhould be altered in relation to the payment of Taxations, why 
not in order to None-entries and Relief, - ſo that they ſhould be 
payed , not according to Retour but Valuations, there being no 
reaſon that the ſaids Caſualties are not exacted 1n rigour : but the 
ancient Law and Cuſtom for Retoures, How dangerous the prepa- 
rative may be, if the way of Retoures ſhould be altered, even to 
thoſe who are for Novations, and what Combuſtion and Diforder 
it may occaſion in the contrary, it is ſo apparent, that it needs not 
to be repreſented. | 

Io. Whereas it is pretended that the Lords and 'others of the 
Clergy , will have prejudice by the Old Way, both as to their 
own proportion , and the proportion of the Vaſjals, and that they 
are in another condition than formerly, by reaſon that their Rents 
are impaired by Valuations and Miniſters Stipends , it is humbly 
conceived with all tenderneſs and reſpeCt to the reverend Clergy, 
that whatever others for their own intereſt, do ſuggeſt under pre. 
tence of theirs. The Lords of the Clergy and others, will not de- 
cline to contribute, and be Taxt for His Majeſties Service, as 
the other Eſtates, and as to the pretended way of paying Taxation 
according to the Valuations in theſe late times , they cannot be 
Taxed in that way , becauſe theRents of the Biſhops being for the 


molt part in theſe times of Uſurpation, mortified to Univerſities 


and other pious uſes, they were not valued, nor lyable to Ceſs 
and ſuch like burdens; it muſt then follow, that either they muſt 
be Taxed in the old Way, or elſe not at all as to the proportion of 
the Clergie, it is deſigned by all the Laws: concerning Taxations, 
and it is not higher than it was at any time, fince Taxations were 
granted to His Majeſties Predecefſorsz and it is to be obſerv'd 
in all Ats of Parliament concerning Taxations, The Lords of the 
Clergie do in the firſt place, before the reſt of the Eſtates, make 
a chearful offer of the ſame proportion without any grudging, and 
though there needs no reaſon to be given for clear Law and Pra- 
ice 3 yet that the ſaid proportion 1s Defin'd , and ſettled upon 
good Reaſon, it is obvious, ſeing the ſame isimpofd in order, both 
to their Spirituality , conſiſting in Tiths, and their Temporality 
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conſiſting in Lands and others and it is&known that the Tiths are 
more than the fourth part of the Rent of Scotland : and Tempo- 
ralities and Church-lands will extend to a conſiderable part of Scot- 
land, atleaſt to a fourth part. | 

The Clergie having their Benefices and Living, not in Proper- 
ty, as the other Eſtates, but of His Majeſties immediat favour and 
grant, and for their lifetime 3 ſo that 1t 1s not ſtrange, that upon 
the conſiderations fore{aid they pay'd ſuch a proportion of the Taxa - 
tion; the caſe is not altered upon the account of Valuations and 
Miniſters Stipends , tht courſe for Valuation of Tiends, and aug- 
mentation of Stipends being procured, and taken at the earneſt 
deſire of the Reverend Biſhops and Clergy z fo that it- ought not 
to be repreſented , as being to their prejudice; and de fado, the 
Reverend Biſhops and M.nilters, have no prejudice by that courſe, 
by reaſon the Biſhopsand Miniſters, and Benefic'd perſons ( who 
ought only to be looked upon as Clergie } are ſecur'd by divers 
proviſions contained in the Acts of Parliament anent the Valuati- 
on of Tiths, and in ſpecial, that what they were in poſſeſſion of 
acually and really the time of the Submiſſon , made by them, 
ſhould remain with them ix quantitate & qualitate, unprejudged by 
any Valuation, ſo that the Valuation and augmentation of Stipends 
being only in Relation ro, and affecting the Spirituality and Tiends; 
the caſe neither 1s, nor can be altered as to the Clergie, they be- 
ing ſecured by the ſaids Proviſions, and the burden of augmentati- 
on of Stipends, and prejudice by Valuations, doth only ly upon 
the Lords; and Titulars -of EreCtion , and Tackſ-men of Tiths, 
as thecaſe is not altered in relation to Benefic'd perſons; ſo Sti- 
pendiary Miniſters cannot be prejudg*d by the good old Way, 
ſeing by an A& of Parliament 162 Ja2.6 Par, 13, They are freed and 
exempted of all Taxations and Impoſitions, the burden of the pro- 
portion of the Clergie doth not ly upon them , but for the moſt 


| part upon the Vaſſals, and Tackſrmen againſt which they have by 


the Law a preſent and ſummar way of Relief, as to the Lands and 
Temporality of the Clergie, they are the ſame, and in the ſame caſe 
as 1n time of former Taxations 3 and that the Vaſſals of Erection, 
or of Church-men , ſhould be in better caſe than formerly , as to 
the payment of Taxation, It is contrary to Law and Reaſon, ſe- 
ing res tranſit cum onere &' cauſa 3 and that Lay-men acquir- 
ing Lands from Church-men , thould have more eaſe of Taxa- 
tion, as to ſuch Lands, than other Church-men had , when 
they poſleſſed the fame , 1s inconſiſtent with Law, and with 
the Reſpe&t and Priviledges belonging to that Sacred Order, 
II. Whereas it is pretended, that fince His Majeſties Reſtituti- 
on, and the ſaid A of Parliament containing His Promiſe and Re- 
ſolution, not to raiſe any more Ceſs: A Taxation hath been pay'd 
to the Lords of Seſſion in the way of Ceſs, that pretence is of no 


. weight, it being conſidered that the ſaid Taxation is granted, not 


to His Majeſty, but for an honorary allowance to the Lords of 
Seſſion; and by an ARof the ſame Parliament, wherein His Ma- 
jeſty 


AN 


- of” n_ 


of King James the ſixth? 


jcſty Declar'd that no more Ces ſhould be raifd 3 ſo that the ſaid 
Act beingin the ſame Parliament, and it being an exception from 
the ſaid Aa, firmat regulam in non exceptis, and ſhuts the 
Door as to the future, upon that manner of Raiſing of Impoſiti- 
Ol1S- | 
12- Whatever a Parliament may do as to the repelling of for- 
mer Laws and Cuſtomes, a Convention of Eſtates (though a meet- 
ting moſt eminent ) has not that Legiſlative Power - And albeit 
the Commiſſitonets from Shires has power by their Commiſhon, to 
offer and condeſcend to a Taxation; Yet they have not powerto 
alter and take away the fundamenta] Laws and Cuſtoms ofthe King- 
dom, as tothe manner of uplifting of Taxations , being the Birth- 
right ofthe people, and which cannot be taken away but by a Law 
made in Parliament. 


King James the ſoxth, Parliament 16, 


Murder King James the lixth, he was Forefaulted in*the 

beginning ofthis Parliament; and after his Death, his Bro. 

ther and Poſterity were diſabled to ſucceed, and the Name 
of Raikien at cliſhed; as is to be ſeen in the firſt three Un-printed 
Ads of this Parliament, and a publick day of Thankſgiving is ap- 
pointed by this AR, which 1s yet conſtantly Celebrated upon the 5 
of AugaSt, which was the Day upon which the Murder wasto be com- 
mitted, 

The malice of the Fanaticks in thoſe times is moſt remark- 
able, who pretend that he was unjuſtly Forefaulted , albeit the 
Depofitions of the Witneſſes are yet extant , whereby the Traite- 
rous Dcfign of having contriv'd , and accordingly attempted to 


'T: Earl of Gewrie having endeavoured Treafonably to 


| Kill that excellent King , is prov'd by his own relations, and ma- 


ny eminent Witneſles of intire Reputation, | 

It is alſo obſervable, that Witneſſes of old, in Proceſſes beforethe 
Parliament, wereonly led before the Articles, and repeated in Par- 
liament, | 

Item , That the Summons was till in Latin , &- ſab teſtimonio 
magni ſigilli, they were at the Inſtance ofthe Juſtices, and of the 
Kings Advocat 3 and the Summons in all ſuch cafes were ſtill 
raif*d before the Parliament did fit , for our Parliaments fat very 
ſhort time, and ſo they err who think that ſuch Proceſſescan only 
be raif'd by a Warrand from the Articles, though that be ordinary 
now, And nowlikewiſe the Summons is in Scots , and under the 
Signet only: 


ACT 


Ts 


: ee Earl of Gowrie being Forefaulted, his Lands are by this ACT, 


AQ annex'd to the Crown; and though by the former A#s 
of Annexation , Lordſhips and Baronies were only in general an- 
| Kkkk nexed z 
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nexed; yet here all the particular Baronies of the Lordſhip, and 
all Tenements of the Lordſhip are exprefſed,with all the Pertinents 
thereto belonging,which are here ſpecially enumerated, and amongſt 
the Pertinents, Patronages are enumerated, which ſhews that Pa- 
tronages in our Law, are comprehended-; under the word Perti- 
-f ments; which is alſo clear by the Author of the Book, call'd The 
Parſons Law. See more of this in the Notes on A 29 Par. 11x 
4.6, 
4 The Regalities and Heretable Offices belonging to Gowrie , are 
likewiſe ſuppreſt expreſly, and the faids Lands erefed 1n a 
Stewartry 3 for a Regality is properly the Erection of Lands hold- 
ing of Subjedts; and a Stewattry is only in Lands, which are the 
Kings Property. 


ACT THis A is Explain'd in the 37 A& Par. 2 Ja.6. and thatis the 
LE: A@& related to in this Statute, 


ACT Tyy this At, Invading or purſuing any of His Highneſs Seſſion, 
4v Secret Council , or Officers , it being verifi'd that they were 
purſu'd, or Invaded for doing His Highneſs Service, is Declard 
puniſhable by Death, and upon this A# Mr. James Mitchel was 
Hang'd for Invading the-Biſhop of Saint Andrews ; in which Proa 
ceſs it was upon debate found, that the Purſuing and Invading for 
doing His Highneſs Service , was ſufficiently proven by preſumpti- 
ons , except the Pannel could have condeſcended upon another 
reaſon which provockt him to the attempt , ariſing from private 
quarrel or grudge, and that becauſe it is impoſlible to imagine that 
the Deſign of the Invader can be otherwiſe prov'n, that being an. 
occult and latent At of the mind. 

- By the Civil Law , the Invading a Counſcllor was Treaſon, for 
ſayes the Emperour, ſunt pars corporis nostri, |. 5. C, ad L Jul. 
Maj. | | 

It may be queſtioned from this AQ, 1: Who are to be call'd 
the Kings officers? 2, Ifthe Invading them when they are out of 
the Kingdom, or Suſpended, or when they are only nam'd, and 
not yet admitted to their place , will infer the puniſhment of this 
Ad, 3. If theſe words in the Narrative of this Statute, that they 
are oft quarrelled without any juſt cauſe , will excuſe the Invader, 
if he can ſhow that he was truly wrong'd by that party, either in 
Voting , or deciding againſt him , or otherwayes, Scipio Geztilis 
in his Books, de conjurationibus adverſus principes explains the l, 5, 
cod. ad 1, jul, Majeſt. and ſhews how far the Invading of the Kings 
Counſellours is Treaſon. | 
Sir Francis Bacons obſerves that an AF of this Tenour was made : 
at the ſuggeſtion of the Chancellor , in the Reign of Henry 7, be. 
cauſe of the danger the Chancellour was then in from the Courti- 
ours, drowning the envy of it in a general Lawz and I am ſure 

. that was alſo-our caſe, for our Chancellour was in il] Terms then 


with 


of King James the ſoxtb, 


with our Nobility, but their Confpiring was made a Crime 3 wheres 
as with us Invading is neceflary. 


| | His A& is Explained in the 80 4& Par, no Fa. 3. ACT 


f His A& is formerly Explain'd in the 248 AG Par. 15 Fa. 6. a D 


His AF Diſcharging Herring to be carried abroad before Mz. 4 CT 
1 chaelmas, under the pain of Confiſcation, is now innovated x», ? 
by thc Priviledges granted to the Fiſhing Company , and that ve- 
Ty juſtly, for theſooner Herring be carryed abroad , they give the 
better price: And though there were not Herring enough taken 
to ſerve the Countrey the time of this At, which was the realon of 
the Prohibition 3 yet now there are, ſufficiently for ſerving both 
the Countrey and Strangers. 


Hough the ſlaying Salmond in forbidden times, be Theft by 4c T 

this AF, yet none has ever been puriu'd capitally there- 
fore , butthe ſame is only puniſh'd as a penal Statute by an arbitra- 
ry punithment. 

The reaſon why the Rivers of Tweed and Annand are excepted 
from this A&, is, becauſe the killing Fiſh upon them prejudges on- 
ly the Engiiſh Fiſhing - but after the Union of the two Kingdoms, 
this exception asto theſe two Rivers, is allo taken away by the 5 
AG Par. 18 Fa, 6. 


Il. 


8 x His A& declaring the Provocker and Provocked in Duels to 4 CT 

be punithable by Death , is Explaind , Crim. prad, tit. Du- 19, © 
es and ſince fighting Duels1s only declared Death by this AF, © 
It appears that naked Provocation 15 not Capital; but yet even 
the ſending of Cartals may be arbitrarly puniſhed by the Privy 
Council : but Fighting is Capital, though no killing follow : and 
fighting by Rencounter may be puniſhed as a Due), though there 
was no formal Cartal 3 for by this Law all ſingle Combats are de- 
clared puniſhable by Death, wid. crim. prad. 1it. Duels: This 
A was renewed by a ſtrict At of Secret Council, in anno 1674. 


9 


Th Ad is Explained in the AF 265, Par. 15 Ja. 6, ACT 
| 12. 
Y this A& it is Declared that the negligence of the Kings Offi- 4 C T 
cers, in Purſuing or Defending a Cauſe , ſhall not prejudge x49 * 
the King : and therefor competent and omitted, ts never recelv- 4 
ed againſt the King , though it be againſt private parties; and 
by this AR it would appear that the King may propone a Nullity 
of a Decreet obtained againſt bim , even ir foro before the Lords 


of Seflion,by way of Exception or Sufpenfion, without a formal Re- 
kkk 2 duftionz 
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ACT 
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duction 5 but yer Preſcription runs againſt the King, notwith- 
ſranding that it may be alleadged , that by this A& he cannot be 
prejudged by the negligence of His Officers, in not purſuing, fince 
Preſcription is a general Remedy introduced for the final quiet, 
both of King and People; and as to Heretage it 1s introduced by 
an ACt poſteriour to this 4F , wherein there is no exception made 
in favours of the King 3 but the AR introducing Preſcription of 
Moveables is prior to this Ad, and ſo it may be the more doubted, 
whether Preſcription of Moveables runs againſt the King, ſince by 
this poſteriour AR it is Declared, that the negligence ot His Ofh- 
cers 1n not purſuing, ſhall not prejudge him, nor is there ſogreat 
hazard to the Lieges in their Moveables, as in their. Heritage. 


He Tranſporting or In-bringing of forbidden or Un. cuſtom- 
ed Goods, that is to ſay, Goods that ſhould pay Cuſtom , 
without paying Cuſtom 1s puniſhable, not only by Forefaulture of 
the Goods, but by Confilcation of the In-bringers whole Goods 
moveable; albeit by the Civil Law, ea res tantum in commiſjunt 
cadit quam quis non eſt profeſſus ; by which Law the naked En- 
try , or ſola poſſeſſro, was ſufticient to Defend againſt the Foretaul- 
ture & imputandum eſt publicano qui non exegerit, Perez, tit, C,de veF, 
2674, 10. both by that Law and ours, the Cuſtomers may recover the 
Goods un-entered, even from fingular Succeſſors who:have bought 
the ſame, bor fide, for a competent price and in that Law, Error ex- 
cufd from Confiſcation : but 1n that caſe it exacted double Cuſtom, 
Perez, ibid. 
| Thave not obſerved any mans Moveables Eſcheated upon this AF, 


j Ha AF fining ſuch as will not Communicat once a Year, 
when he is thereto defired by his Paſtor, is 1ll obſerved, but 
not in Deſuetude, 'and therefore was renewed by Proclamation in 
January 1679. 

Obſerv, That the having Rancour againſt their Neigh- 
bour , is Declar'd no relevant excuſe; and juſtly, becauſe it is a 


' fault, and ſo ſhould be no Defence, g& argumento hujus legis, a 


ACT 


18. » 
ACT T7 AF is Explained, crim, pra@. tit, Beggars and Vaga* 


Fanatick having prejudice at- his Miniſter, even though reaſonable, 
is no legal Defence , for he ſhould ſtill hear. 

Obſerv, 2. Though this AR ſay, That no other excuſe whatſoever 
ſhall Defend 5 yet certainly inability to Travel, madneſs, ec, 
will Defend , and general words are ſtill to be underſtood, i 


ſabjeFo capaci, 


[ His AG is Explain'd , crim. pratt, tit. Herefie. 


.& bonds 
; | This 
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of King Paurs the fxth, 


T's A@ is Explained , crim. prad. tit, Adultery. 
T His 4& is but a Temporary Commiſſion, 


6 be AG againſt ſlaughter of Wild-fowl , is renewed by aft 
A& of Privy Council, Jane 9. 1682. years, whereby Maſters 
of the Game are appointed for putting theſe 4&s in Execution; 
though by this A the Sheriffs, Stewarts, and the Kings ordinary 
Magiltrats, have a particular Commiſſion of Juſticiary for this effeRt; 
and it was queſtioned in the imeſhow the Council could take away 
a Right eſtabliſht in them by the Parliament # | 

By this A, the killing of Mure Poutrs is Diſcharg'd before the 
third of July, and Partridge Pouts before the eight of September ; 
and by that Proclamation, Mure Pouts are allow'd to be kilFd 
after the firſt of July, and Heath Pouts after the fiſt of _2»- 
guiF , and Partridge and Quail after the firſt of September; and 
whereas by the 109 AZ Par. 7 Ja. 1. No Partridges, Plovers, 
Black-cocks, &c, are to be killdtill Auguſt; this Prociamation al- 
lows them to be killd from the firſt of Jay, 


"] Hs AG ordaining all Exgliſh Cloath to be Seal'd by a Seal, 

the Form whereof is here condeſcended on,wasthought to have 
been in Deſnetude : but now found not to beſo in amo 1666. at 
which timeit was found, that the Cuſtomers might enter the Shops, 
and Seal or Confilcat what was not ſo Seald, This Sealing was 
formerly appointed by the 129 A&@ Par. 12 Ja. 6. 
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ACT 
23. 


ACT 
24. 


'J Hs A& appoints, that no Letters of Horning ſhall be Dire# 4CT 


againſt perſons Dwelling on the other ſide of Dee, upon ſhor- 
ter ſpace than fifteen Dayes; which AF was found only to be ex- 
tended to Actions before the Privy Council, but not to Charges be- 
fore any other Court; becauſe the Narrative of this A& ſ:yes, That 
ſeverals of the Lieges were drawn in inconveniencies by Charges before 
His Majesty and His Council 5 though the Rubrick and Statutory 
part be General ; and though the reaſon, whereupon this is 
— » extends to all Charges , as well as Charges before the 
Council, 


Uch as Invade any of His Majeſties SubjeQts within a Mile to 
the place of His Highneſs Refidence, or whoever reſort there. 
to, Armed with Jacks, or Corſlets under their Coats, are to be 
Impriſoned for a Year, and puniſhable by an arbitrary fine. 
Obſerv. That the attrocity of the Crime is much hightned from 
the circumſtance of place, as well as time; as is likewiſe clear by the 
173 A Par.13 Fa. 6. 
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It may be doubted, whether this A& can be extended againſt 
ſach as Invade Strangers ? ſincethe A ſayes only, ſuch as invade 
SubjeFs; ſince the Invading of Strangers is more attrocious in it 
ſelf, than the-Invading of SubjeRs, the Crime being there aggredg- 
ed by the breach of Hoſpitality. 

It may be likewiſe doubted, how long a time of Reſidence by 
the King makes the Invaders puniſhable? and it would appear that 
if the Invaſion be not within a mile ofthat which is known to be 
the place of the Kings ordinary Reſidence, that thenit muſt be pro- 
ven, that the Invader did reſide there for the time, 


Y this A# Sheriff-Courts ſhould be kept in the middle of the 
Shire, for the caſe of the people 3 but this is not obſerv'd. 


()* old Pledges were taken in the Borders, that 1s to ſay, one 
man entered himſclf Priſoner for another , and bound him- 
ſelf for his appearance, perſon for perſon; but now the Peace is 
ſecured by Sureties or Cautioners, who, if they preſent not 
the perſon for whom they are bound, that very hour they Fore- 
fault their Bonds, nor is the preſenting the Priſoner afterwards 
ſufficient; which ſpeciality has been found neceſlary 1n Border Sure- 
ties. 
Theſe Pledges - were Diſtributed of old amongſt the Nobility 

and Gentry , who were to be anſwerable for them, becauſe we 
wanted then many and ſure Priſonsz and becauſe they were un- 


* willing to receive theſe Pledges 3 therefore this Act obliges them 


to receive, and keep ſuch Pledges, under the pain of two thouſand 
merks, 

It may be doubted; if Pledges may not be taken in 
other Crimes as well, as theſe relating to the Borders and High- 
lands, argumento hujus legis, fince this may tend much to the quiet- 
ing of the Countrey 3 and if the Nobility may not be forc'd to 
keep theſe, for Priſons may be often ſo full, that Priſoners cannot 
otherwayes be kept 3 and by many Ads of Secret Council, the 
Nobility was before this Statute oblig'd to keep Pledges. 

By the Common Law, Obfides or Pledges could only be grant- 
ed, ex cauſa publica, ſed non ex privata, Bald. in l. ob es, C. de 
obl, &* aff, But it ſeems that Pledges, though for Criminal Cauſes, 
could not bind themſelves to corporal puniſhment, quia memo 
eff dominus ſuorum membrorum licet aliter obtineat ae conſuetudine, 
ob bonum publicum , Bald. in tit, de pace Conſtant, F$. damna in 
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King Jaws the ſixth, Parliament 17. 


of an Union betwixt this Kingdom and Ergland, one in 

this year 1604. and another in 47#0 1670. Betwixt which 

there are only theſe two differences3 that in this Act the 

Names of the Commiſhioners are ſet down , and they had no other 

Commiſſion but the AR of Parliament; but in the other Com- 

miſfion 1670. the perſons were nominated by His Majeſty, under 

His Great Seal3 thenomination being refer'd to the King by that AF 
of Parliament. | 

The ſecond difference is, that in this Commiſſion 1604. their 

power is limited with this proviſion, iz, not derogating any 

wayes from any Fundamental .Laws, ancient Priviledges, Offices, 

Rights, Dignities, and Liberties of this Kingdom : but the other 


'J 5 have been two Commiſſions granted for confidering 


| has-no ſuch exceptionz3 and yet it may be doubted, whether by 


vertue of the laſt Commiſſion, thoſe who were Commiſſtonated, 
could have derogated by their Treaty , from any of our Funda- 
mental Laws, ancient Priviledges, Offices and Dignities? 

That the Parliament of Scotland could not conſent to an Union 
of Parliaments, though all its Members were admitted, withour at 
leaſt Conſulting the Shires and Burghs, which the refpeGtive Mem- 
bers of Parliament repreſent, may be thus urg'd; all Nations con- 
ſideriog the frailty of their Repreſentatives, and that ſome ages and 
generations do too eafily quite, what 1s fit and neceſlary for ſecus 
ring their Liberty; have therefore thought fit to declare ſome 
Faridamentals to be above the reach of their power 3 and that 
Parliaments cannot overturn Fundamentals, ſeems clear, not 
only, becauſe theſe were not Fundamentals, if they could beover- 
turn'd , that being the true difference betwixt Fundamental 
and other Laws 3 But if a Parliament ſhould enſlave their King 
dom to a Forraigner , the people might by a ſubſequent EleGi-= 
on diſown the Perfidiez or if two of three Eſtates ſhould by 
plurality exclude the third, ſurely their Exclufion would be null ; 
and that the Conſtitution of a Parliament is a Fundamental, ap- 
pears not only from the Nature and Weight of that Priviledge 3 
but likewiſe from this Commiſſion , aro 1604, wherein it is call'd 
Fundamental , and looked upon as unalterable ; nor 1s it imagt- 
nable, how the Parliament cannot invert the Conſtitution of one 
Eſtate, and yet can invert and alter the Conſtitution of the wholes 
and by our Statutes it is Declared Treaſer, to endeavour to leſſen the 
power of the three Eſtates of Parliament; and it cannot be ſaid, that 
their power is not leſlened , when they cannot make one AC or 
Statute by their own authority, or when others have more in- 
tereſt in, and influence upon their Determinations, than they theme 
{clves have 3 and when, from being abſolute , they become ſub=- 
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je& to anotherz and a Parliament has but ſome ſuch power over 
the people , as the Magiſtrats and Council have over a Burgh 3 
forthe Parliament is bur the great Council of the people and King- 
dom; andit is moſt certain, that the Magiſtrats and Council of a 
City or Town , could not conſent to Incorporat with another 
Town, and conſent to the everſion of their owa, without the full 
conſent of their people whom they Govern. 

Commiſhoners for Shires and Burghs, are the ſame with us that 
procuratores univerſitatis arein the Civil Lawz and Procurators e1;- 
am cum libera , could not alienat the Rights of their Conſtituents, 
without a ſpecial Mandat for that effc&, 1. procuratori ff. de procu- 
74t. nor can they exchange nor tranſa&t upon what belongs to their 
Conſtituents (which is our caſe exatly ) /, mandato generali ff. de 
procurat, and if we confider the Commiſſion whereby they ſit in 
Parliament , we will find it does only empower them to Repree 
ſent in Parliament their Conſtituents in every thing, which ſhall be 
advantagious for them : From which Commiſſions I argue, firſt, 
That this is but #andatum generale ; for it empowers them only jn 
general Terms and bears no Warrand to Treat with Ezgland, of 
an Union of Msonarchies or Parliaments , & general; mandatoetian: 
cum libera ea veniunt que ſunt de conſuetudine, Il. quod ſmol, F. qui 
aſſidua ff. de edidit. edi. & non comprehendit ea que ſunt ujui ve- 
210nis repugnantia ; it empowers not ſuch as have tt to do things 
extraordinary, and which, it is probable, the Conſtituents would 
not allow , l. at ſi filius ff. de donationibus, 1, indebitum ff. decon- 
dif indebit & cap. generals de reg. Jur, in ſexto; but 1n ſuch caſes, 
as Lawyers obſerve, and Reaſon Teaches, the Conſtituent is to be 
Conſulted, and a ſpecial Mandat is required 3 as is clear by the 
Laws above-cited. Our Commiſſoners for Shires and Burghs, fit 
by vertue of Commiſſions, -and as they need .a Warrand to fit, fo 
cannot they exceed, it when they ſit, and are not arbitrary ; Nor 
could the Parliament of Scotland, as now Conſtituted, refign their 
Parliamentary power over to the Council; Nor does their Commil- 
ſion empower them to ordain, that there ſhall be no future Parlia- 
ments; and when they exceed their Commiſtions, they are no more 
Members of Parliament, and therefore what they do, is null. 

3. By theſe Commiſſions , the Commiſſioners for Shires and 
Burghs, are only empowered to Repreſent them in the Parliament 
of Scotland ; which preſuppoſeth that there muſt be a Parliament, 
and conſequently that they cannot exſtinguiſh, or innovat the 
Conſtitution of the Parliament of Scotland; for how can they Re- 
preſent the Shires and Burghs in a Parliament, which is notz and 
certainly the Parliament of Scotland can be ſaid to be no more, 
when they make but a part of the Parliament of (zreat-Britain; far 
Scotland cannot be called Britair, nor a part of a Parliament can« 
not be called a Parliament, no more than the Commiſhoners for 


- the North of Scotland , can be called the Parliament of Scotland ; 


but how our Commiſfioners could fit in the Parliament of Great- 


Britain , by vertue of their former Commiſſions, I ſeenot 2 and 
there- 
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of King Fames the ſoxth: 
therefore it ſeems to be both fit and juſt, that the Commiſſioners 
of Shires and Burrows (hould be ſent home to their reſpe&ive Con- 
ſtituents, to crave their advice ana conſent, in ſo weighty and com- 
prehen{ive an Aﬀair, mam quod omnes tangit ab omnibus debet ap- 
robari, 
It may be likewiſe contended that this Great Determination of 
Uniting both Parliaments , requires at leaſt the full atſent of the 
Members of both Parliaments; and that though the Parliament had 
power to alter its own Fundamentals; yet if any one diflent, 
the Union of both Parliaments muſt ſtop ; for both in Law and 
Reaſon , the power of making Laws, and the Right to retain or 
reſign Priviledges, are two ditfcrent thingsz the one 1s a Legiſlative 
Power , which is regulated by plurality of Voicesz the other 1s 
founded upon Dominion or Property , and is not ſubject to Suf 
frage , no more than other Properties are 3 for as every Member 
has Right , ſo his Right cannot be taken away from him with- 
out his own conſentz though all theſe whoare in the Society with 
him ſhould renounce what 1s theirs , in re par? meclior eſt conditio 
prohibentis, & in re communi nemo dominorum jure quicquam facere 
poteſt invito altero L, Sabinus, ait 28, ff, cem. divid. thos it the Viem- 
bers of a Society were by Law free trom Impoſitions , tkough all 
the Society , ſave one , ſhould ſubmit to pay, yet plurality would 
not in that caſe oblige the Refuſer, and if all who had intercſt in 
a Commonty , thould condeſcend to Reſign th: ir Right therein in 
favours of another, yct if one were refratory , that one would 
not be prejudged by the conſent of all the remanent partners 3 
whence it ſeems conſequentia], that as the Parliament cannot Debar 
any Member from fitting in Parliaraent, ſo thatif one Member by 
advice from his Conſtituents, oppoſe the Union of Parliaments, it 
could not be carry'd by plurality; for what ever Reaſon militats 
why plurality ſhould not overſway in the one, does likewiſe mili- 
tat in the other ; and ifthe right of every Member is given asthe 
cauſe why , he cannot be debar'd from fitting 3 Why ſhould not 
the ſame Right empower him much more to ſtop the total alterati- 
on of the Parliament? even as a mancannot be Debar'd from uſing 
a Commonty. It will likewiſe operat, ' that the Commonty cannot 
be altered in its Nature , without his conſent; and the Right of 
theſe who fit in Parliament, is as much prejudg'd, by extinguiſhe 
ing the being of a Parliament, as by debarring them from fitting, 
or Voicing in it. Our Shires and Burghs have Right to be Re- 
preſented in no Parliament, fave that of Scotlandz and therefore 
if the Commiſhoners had power to overturn the being of the Par- 
liament of Scotland, they could have debar'd our Shiresand Burghs 
from being Re-preſented in the Parliament of Great-Britain, ſcing 
they could pretend no Right to fit therez ſo that it ſeems, either 
plurality of Voices may exclude any particular Member , and may 
retrinch that Member: Or <clſe by the ſame ReaſoFi, no plurality 
can eltabliſh an Union of both Parliaments; and if our Parliament 
could by plurality of Voices, overturn the Fundamentals, and de- 
Mmmm . ſtroy 
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ſtroy the very being of our Parliament How ſhall it be poſſible 
to {ecure our Parliament, when it 1s joyn'd 1n with the Parliament 
of England, into one Parliament -of Great-Britain , ſo as that the 
Parliament of Gre.at-Britain , may not by the plurality of Voices, 
likewiſe overturn any Fundamentals that {hall be condeſcended on ; 

but that the Fundamental Conſtitution , and priviledges of Parli- 
ament, are not ſubj<& to Suffrage, and cannot be abrogated, nor 
innovated , without the univerſal conſent of all its Members and 
Commiſſioners, may be clear likewiſe from many Inſtances ; for it 
1s moſt certain that the Parliament , as now Conſtitute, could nct 
by any Statute Ordain , that there ſhould be no more Parliaments, 
or reſign over their Parliamentary power in the hangs of theCouncil; 
nor could they Tranſmit the Power they poſle(s, in favours of their 
own Heirs , or exclude any of the Three Eſtates; and ſure if 
Fundamentals be not ſubjeR to plurality of Voices z the power of 
Uniting of Parliaments, and ſuppreſſing of Monarchies is not, 
for theſe comprehend all other Priviledges and Fundamentalsz and 
if the priviledges of one of the Three Eſtates cannot be altered 
by plurality 3 I ſee not how the priviledges of all the Three can bez 
and w2 have (een Parliaments in the laſt age do ſuch irregular 
things , that the ſucceeding Parliaments have been forc'd, not on- 
ly to abrogat their Laws, but even to find that they had excceded 

their power, which 1mplyes that 1t was not arbitrary. 


® 


King Fans the ſixth, Parl, 18, 


ofacknowledgement, without any new Conceflion in theſe 

words, They all in a voluntar, humble, faithful, and mit- 

ed heart, acknowledge His Majeſties Soveraign Authority, 
Princely Power, Rogal Prerogative , and priviledge of His Crown, 06- 
wer all Eſtates, Perſons and Cauſes; and Confirms to His Maje- 
#ty His Imperial Power, and whatever Soveraign Authority any of 
His Predeceſors had, and Caſes annuls and abrogates all , any way 
done to the prejudice of His eAuthority any manner oj way; o that it 
ſeems that all former As of Parliament ; leſſening any way the 
Royal Power, are hereby abrogated, 

By this A& likewiſe, the Eſtates of Parliament promiſe to m25n- 
tain , defend, and advance the Life , Honour, Soveraign Authority, 
Prerogative Royal, and priviledge of His Crown, with their Lives, - 
Lands and Goods, to the outmoſt of their power : But becauſe this 4& 
was too general ; therefore by the 2, 3, 4, and 5, Ads of the 
firſt Parliament, Charles the Second , His Majeſties Royal Prero-, 
gatives in the choice of the Officers of State, Connſellours and Judges, 
7n Calling and Diſſolving of Parliaments, and making of Laws, in 

E - mak- 


| T: AR Declares His Majeſties Royal Prerogative by way 


of King Janes the fixth 
making of Peace and War , ard ordering the Qlilitia, @&c. are 
expretly acknowledged and Ratified : and by the ſecond A# of 
the ſecond Seſſ6o,, of the firſt Parliament, All endeavonrs to reſirain 
His Royal Perſon , to Depoſe or Suſpend Him, and all endeavours 
jendlng ihereto, are Declared Treaſonable , and all ſtirring up of the 
People, to the hatred or dijiike of His Rogal Prerogative , are puniſh- 
able in manner therein mentioned : and by the 27 4 ofthe 3 

Seſſ. of the 1 Par, Ch, 2. His Majeſty is Declared by His Prero- 
gative Royal , To have the only Power of Ordering all Trade with 
Þ orraigners, . NS 

Nota , This is the firſt A& that mentions the word Preroga- 

tive, which was formerly calld the Priziledge of the Crown; and 

therefore this At mentions both the Old and the New Words, 
| by aflerting His Majeſties Prerogative, and Priviledge of the 

Crown, 


Y this A& Biſhops are not ſo much reſtored to their Offices, as 

it is Declar'd that it was never mean'd by His Majeſty , that 
the Eſtate of Biſhops was to be ſuppreſſed: Their fitting in Par- 
liament, being by this AQt Declar'd, to be one of the Fundamen- 
| rals of the Nation: But by this Aq, their Benefices are only Re. 
ſtored to them, which were much impaired « And though by the 
I14 4G, Par. 12 Ja.6. General and Synodal Aflemblies, and 
Preſbytries, are thereby Ratift*dz yet Epiſcopacy 1s not thereby 
abrozated cxpielly. 

By this Act, the King is Declar'd 70 be Soveraign Monarch , ab- 
ſolute Prince, Fudge, and Governour, over all Perſons, Eſtates, and 
Cauſes, both Spiritual and Temporal, within this Realm : And by 
the 14%, Par, 2 Ch, 2. It is afſerted and Declared, That His 
M.jefty hath the Supream Authority, and Supremacy over all Perſons 
and in all Caiſes Eccleſiiſtical within this His Kingdom, and that 
by wertue thereof, the Jrderivg and Diſpoſal of the External Govern» 
went and Policy of the Church, doth properly belong to His Majeſty, 
and His Succeſſors, as an inherent Right to the Crown : and that 
His Majeſty and His Succeſſors, may Seitle, Enaf, and Emit ſuch 
Conſtitutions, Aifs, and Orders, concerning the Adminiſtration of the 
external Government of the Church, and the perſons employed in the 
fame, and concerning all EccleſiaStical Meetings therein, as they in their 
Royal Wiſdom ſhall think fit. 

There having been great Debates about the wording this part of 
the Aa; ſome Members of Parliament , prefling to have 
it without any Reſtrition , and others, though very Loy= 
al , preſſing it might be Reſtrited to the Calling and Diſlol- 
ving of Ecclefiaſtick Meetings, and External Government only : 
L ightoun Biſhop of Dumblane, was at laſt traſted by the Commil- 
fioner, who has drawnit very Cautiouſly for the Church, though 
our blinded Fanaticks think otherwiſe 3 For, Firſt, It is Founded 
upon the former Old Statute ; and after repeating that Statute, It 
Mmmm' 2 1; 
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1s ſaid, 1t is therefore Enaed, to ſhew that it was not Delign'd, 
that this Act ſhould excced the former and old Supremacy. 

2. The Prerogative is reſtrifted to Government; and not only ſo, 
but to the Evicynal Government; and even as to this External Go- 
vernment, the King has only the Ordering , and Diſpoſal of it ; 
and the Adminiſtration of it by the next Clauſe 53 ſo that the Do. 
Ctrine of the Church, nor the internal part ofthe Government falls 
not at all under the Kinys power , by vertue of his Supremacy ; 
that is to ſay, He can neither Admit, nor Depoſe, nor Adminiſtrat 
Sacrameiits ; though He may Diſcharge a Biſhop or Miniſter to 
Preach 3 and this is that which was allow'd by the Primitive 
Church to their Emperours: Thus Conſtantive, that Great and 
firſt Chriſtian Emperour , is approv'd by all the Fathers, for ſet- 
ling thus the Marches , betwixt the Ecclefiatick and Civil Juriſ.” 
dion, Euſcb. lib, 4. de vit, Corſtant, V0sS quiden T&Y £w Tis EAKANT IG; 
eorum que intus in eccleſia ſunt agenda ego vero Tor ia eorum que 
extra ſunt epiſcopus ſum a Deo conſtitutus z and that the 
Adminiſtration of the Sacraments , and theſe other things que in. 
tus ſunt, belong not to the Civil Magiſtrat, is acknowledg'd by the 
69 AF Par. 6 Ja. 6. Wherein it is acknowledg'd, that the Juriſ- 
diction of the Kirk conſiſts iz the Preaching of the Word, the Core 
redion of Manners , and the 4dminiſ{ration of the Sacraments : In 
which A@&, three things are obſervable 3 1. That theA# tells they 
derive their Juriſdiction from the King , which is as to the exter- 
nal part 3 for no man can think they Derive their power of Ad- 
miniſtrating the Sacraments from the King 3 though from Him they - 
Derive the Faculty of having the External Face of a Church, 
without which, that could not be enjoy'd, 

2. Though the Church has the Correttion of Manners , yet the 
King may regulat theſe, as we ſee 1n the very next Ad, for keep- 


Ing the Sabbath 3 and which ſeems to have been made the next 


AGF to this, for to clear the meaning of that part of this 
Act, 

3. Though the Preaching of the Word is Declar:d to be a part 
of the Ecclctiaſtick Juriſdiction; yet that relates only to the Mat. 
ters of Faith, to be Preach'd, as to which, Miniſters are to be 
judg'd by Church Judicatures; but if they Preach what encroach- 
&s on the Secular power, they are to be judgd by the King, 
and thoſe Deriving Power from Him, conform to the 129 AG Par, 
8 Fa. 6. 

thi Supremacy in caſes Ecclefiaſtick ſeems to have been ever the 
proper Right of Secular Princes; and Headers the Great Canonife. 
repet. in cap. novit, de jud, num.145, Though a Roman Catholick does 
acknowledge,T hat nemini dubiumeſt quin. in primitivaEccleſta de rebus 
&- perſonis eccleſpaſticis jus dixerint 5 which will very clearly appear 
to any who will Read the firſt thirteen Titles , of the firſt Book 


-of Juftinians Codex; in which he ordains amongſt other things, 


wine legum obtinere Eccleſiaſticos canones a quatuor ſynodis Nicena Con. 


 Pantinopolitana prima Epheſina prima &- Chalcedonenſs expoſitos &- 


COR 


of King James the ſixth, 
confirmatos and I find that the Supremacy is in Exgland thus E- 
ſtabliſhed, under the Reign of Henry the eighth, That the King and 
His Heirs and Succeſſors , ſhould be taken and accepted as the only 
Supream Head on Earth, of the Church of England, and ſhould haue 
and enjoy, annexed to the Imperial Crown of that Realm, as well the 
Tiile and Stile thereof, as all Homonrs, Dignities, Preheminen- 
cies , Juriſdidions, &c. to the ſaid Dignity of Supream Head belong- 
ing. | | 

In this A& the Biſhops are not reſtored to Benefices, that are 
not of Cure , but to theſe which have a particular Cure ; and 
therefore His Majeſty Confirms all Diſpoſitions, or other Rights 
made of Abbacies, Priories, or other Benefices, not being Bilhop- 
ricks made or Conf: med at, or before July 1587. they paying the 
GreſſJum appointed by that Act, to the Biſhop within Year and- 
Da F. | ; [ : 

There 1s likewiſe reſerved by this Act, all Feus lawfully ſet and 
Confirmed before the Act of Annexation , which was in the year 
foreſaid; and all Patronages of Kirks ( pertaining formerly to 
them ) Diſponed by the lawful Titularz and the Kings Majeſty, 
and Ratifid in Parliament , which extends , as well to the Patro- 
nagesof Menſal Kirks, as of Kirks which are of the Biſhops preſen- 
tation, March 25. 1631, and albeit regulariter conſirmatio nihil no- 
wi juris iribuit 3 yet hoc caſu ſupplet omnes alios defeFus 5 tor by 
the former Practtique it is fonnd , that alienations of Patronages, 
even of Menſal Kirks, are valide , if made as faid is, by the law- 
ful Titular 3 though not made by him, with the conſent of 
the moſt part of the Chapter 3 for this A& requires that it 
be made by the lawful Titular, but there is no mention therein of 
the confent of the Chapter. 

By the AR of Annexation in 4770 1587, the whole Superiorities 
of all Kirk-lands being annexed to the Crown, it was therefore 
neceſſary that by this A , they ſhould have been Reſtored, 
but they are not Reſtored expreſly to theſe z but it 1s alleadged 
that they have Right to them by the 14 A@ Par, 1 Ch. 1. But yet 
in that Act it is only ſaid, that what 1s Statute anent the Kings 
being Superiour to Vaſſals of Ereftions , ſhall be but prejudice to 
Biſhops and their Chapters, of their Rights to their Superiorities, 
which is only a Reſervation, but 1s no expreſs Reſtitution of them 
to theſe Superiorities, 


& 


His A& anent the Dilapidation of Biſhopricks, is formerly 4 CT 

[ Explained in the general nature of Dilapidations, in the A& Jo © 
101 Par, 7 Ja. 6. and A& 11 Par. 10 Fa. 6. and as to what con- 
_ Chapters , it ſhall be Explained in the. A# 2 Parliament 

22 Fa. 6. | 


When 
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ACT Wt a perſon 1s Forefaulted , he may be in Law Reſtor- 
++ 


ed two wayes, viz. either by way of Fnſiice, when the 
Sentence of Forcfaulture 1s found to be unjuſt or by way of Grace, 
when the Sentence is juſt 3 but the perſon Forcfaulted , or his 
poſterity is reſtoced ; which diſtin&ion we have from the Civil 
Law, that allowsa diſtinion, 7ter reſtitutionem per modum juſtiti 
& per modum gratize. | 
The difference betwixt thefe Reſtitutions by this AC of Parlia- 
ment, is, that the perſon that is reſtored by way of Grace, has not 
by his Reſtitution, Right to any part of the Forefaulted Lands, 
and others Diſponed in favours of third parties : but ſuch as are 
Reſtored by way of Juſtice, will thereby have Right to their own 
Lands, though Diſpon:d to third parties, for onerous Caules, as 
was found in the Diſpoſition of the Lands of Mgdock, formerly 
belonging to the Marqueſs of Montroſe, and Diſponed by the Par- 
liament for onerous Cauſes to Argile : as alſo, theſe who are re- 
ſtored by way of Juſtice , will have Right even to repeat the ſums 
of Money, which formerly belonged to them, though alligned to 
third parties for onerous Cauſes: and albeit thoſe ſums were firſt 
ordained to be pay'd in to the Thefaurie , and precepts only 
drawn upon the Theſaurie, in favours of theſe third parties, as 


- was found in the Earl of Branford: caſe againſt the Earl of Callex- 


der and others; though this Reſtitution of Money ſeems much har- 


_ der than that of Lands, fince Money 1s res fungibilzs - and fin- 


gular Succeſſors are not oblig:d to know to whom the ſame belong- 
ed. 

A Proceſs having alſo been intented againſt the Earl of Argile 
in the Parliament 1681. for reducing his Heretable Offices, as 
granted ſince the 44 AG Par. 11 Je. 2, It was anſwered, that theſe 
Heretable Offices were Diſpon'd to the Family before that AQ; 
and it being Reply d, that the firſt Right was extinguiſhed by the 
Forefaulture, and the Reſtitution being only by way of Grace, 
was to take effc& only from the date; nor was it more ſuffici- 
ent againſt the King, than if the King had granted them origi- 
pally at that time in which caſe they would have been quarrallable 
on that A& ; and yet de prax#, the King reſtores to Titles of Ho. 
nour , as of the firſt date. By the 2 A@& Par. 9. Ja. 6. The King 
ſucceeding to Lands by Foretaulture , has right to whatever the 
Forefaulted perſon was five years in poſſeſſion of before the 
Forefaulture , becauſe it is preſumed , that the Forefaulted per- 
fon will abſtra& the Evidents; and therefore upon the ſame pre- 
ſumption , it is likewiſe appointed by this AC , that the produi- 
on of ExtraQsout of the Regiſter, ſhall ſatisfie the production in 
Improbations againſt the King in Forgfaulted Lands ; Whereas 


. other ſingular Succeſſors Rights will be improven, if the Originals 


be not produced, vide notata upon the ſaid A 2, The excellent 
Narrative of this A& is Copied out of /, I, $. I ff. de juſtitia & 


jure, 


It 


ww 9 w a WE 


ks & 3k _©4 A _A< Ro 


op 


of King James the foxth, 


aA 
My) 


His AR is Explained in the 1z A& Pars 16 Ja. 6. Which 4CcCT 


is that AR that is here Reſcinded , though it be not 


here cited. 


Y this A it is appointed, that where there ir #0 arable Ground 4 CT 


in the Paroch , the eMinifier ſhall hate ſixteen Soums Graſs in 7: | 


place of the four Aikers, which are allow'd to him for his Gleib : 
and by the 21 4& Par. Sef.3 Ch. 2, It is ordain'd, That the M:- 


| miſter ſhall have Graſs for one Horſe and two Kine, over and atove 


his Gleib ;. and therefore it was doubted , if where the former 
Gleib did extend to more than would be Graſs for. two Kine and 
an Horſe, above the four Aikers, the Miniſters might ſeek 
that Graſs , and the Lords found they might. 3 albeit it ſeemsthat 
if this were juſt, the Miniſter might alſo ſeck Graſs for a' Horle, 
and two Kine, even where he had ſixteen ſoums Graſs, by this 


Aat, February 16. 1675, Parochioners of Banchry contra their 
Miniſter, 


| | His A& 1s but Temporary, 


ACT 


9, 
—_— A& appointing Letters of Horning to paſs upon Sheriff, 4 C T 


Stewart, and Baillies Decreet , without a Decreet conform, 10; 


before the Lords, is Explain'd in the 277 A#?. Pare 13 Ja.6. and 
becauſe theſe Acts gave only warrand for Raifing Letters of Horn- 
ing upon ſuch Decreetsz Therefore warrand is likewiſe given for 
railing Letters of poynding upon all ſuch Decreets, by the '29 
AG Par. 1 Ch, 2, which ſhews that expreſs Acs:- are ufd even 
where there is paritas rationis, and they are uſeful , ob wajorene 
evidentiam. - OR 


als from their Mafters 3 but though this AR appoints the Coalzi- 
ars, Coal-bearers , and Salters, to be puniſhed as Thieves; yet 
none ever Died upon this A& : but the ordinary AGion , both 
againſt them and their Reſetters, is before the Privy Council3 and 
the A& only ſays, They ſhall be repute as Thieves, and pariffied in 
their bodies, This A is extended to Drawers of Water in Coal- 
heughs: and the Fees of Coalziars ate Diſcharged to exceed 
twenty Merks by the 56 AG 1 Seſſ, Par. 1 Ch. 2. though this AQ 
only Diſcharges all perſons withm the Kingdom to hire other mens 
Coalziars, &*c. yet it was juſtly thought, that-the prohibition of 
it extended to all ſuch as had Right to Coal or Salt here by Tack 
or otherwiſe, though- themſelves dwell not within the Kingdom, 
and it ſeems that the Council might hinder Forraigners to carry a- 
way our Coalzlars, and Salters, though they cannot puniſh them 
for ſo doing. | 

TE. vi Nannn 2 By 


TY this A& all perſons are Diſcharg'd from receiving any Col- 4 C7 
B Zlars, Salters, or Coal-bearers, without ſufficient Teſtimoni- x x, 


} 
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By this AR likewiſe, a Power and Commiſion is given to all 
Maſters and Owners of Coal-heughs and Panns, to apprehend all 
Vagabonds and ſturdie Beggars , and put them to Labour ; and 
it has been reſolved, that Tackſ-men of Coal-heughs and Pans, 
has the ſame priviledge, though they cannot properly be call'd Ma- 
ſters and Owners, except the words be allows to be extended to. 
Temporary Rights : but ſince this priviledge 1s chiefly real, and 
not perſonal, & in rem ſcriptum 3 therefore it ſeems reaſonable, 
that whoever have the power of. the Coal-heughs, ſhould like- 
wiſe have | this priviledge , which 1s granted upon their ac- 
count, 

The Council thought argumento hujus legis , that Maſters ofone 
Manufaory , could not have Action againſt others of the ſame 
Manufactory , for reſetting their Servant , who had run away 
from them, and to whom they had learn'd their Trade: and yet 
I have ſeen action granted in the Council againſt Heretors, who 
had entized away other mens Fiſhers, and the parity of Reaſpn 


ſeems. to reach to ſuch as work in Lead-mines, This condition of 


ACT 
IT 2» 
ACT 
' 13s 


Coalziars and Salters by our Law , makes them to be like to the . 
additi glebe & adjſcriptitiz, mentioned in the Common Law, 


p \'Y AR is Explain'd formerly in the 752 A& Par. 14 Ja. 2. 


BY this A& men are Diſcharg'd to lay Lint in their own Lochs, 

ſince thereby Fiſh is deſtroy'd, and the Water becomes Noxi- 
ous-to Neighbours 3 and thus property 1s in many things reſtri- 
ed, for the good of the Common-wealth 3 there being nothing 
more conſequential to property than that ,| quilibet poteſt jure ſuo 
uti modo principaliter hoc non faciat in amulationem alterius : But 
it ſeems that only the Parliament can reſtrain this exerciſe of pro- 
perty , elſe this A had been needleſs: and therefore when the 
Laird of Haining offered to Drain his own Loch 3 it was juſtly 
Debated , whether the Fiſhers upon Tweed could hinder him, be= 
cauſe the Water that run in from the Loch to Tweed, prejudgel 


their Fiſhings - But that which made the caſe there more Debate- 


able, was, that publick Rivers and Salmond Fiſhings, are of their 
own Nature priviledg'd. It may be likewiſe Debated, whether 


' paritas rationis ſhould extend this A&, againſt ſuch as lay ſtinking 


ACT 
I4+ 


Hides, or other ſuch noyſom things in their Loches or Burns; and 


the laying any ſuch things in the Loch of Lochlevin, 1s ſpecially 
Declar'd puniſhable by the 29 AF Par, 1 Ch. 1. Fide que#tiones 
medico legales Pauli Zacchej, tib. 3. Tit. 3. where he condemns what. 
1s here Diſcharg'd as noxious, both to Man and Beaſt. 2 ns 


DY this A& the Vaſſals who hold Blench of His Majeſty, are 
only lyable in their Blench-duties, if they be required allaner- 
ly 3' and theſe Blench-duties cannot be converted into Money by 


the Exchequer. 
| Obſerve. 


of King James the ſoxth, 

Obſero, 1. Tt is declared by this Act that Blench-duties are not 
to be any Burden , or yearly Duty , by their own Nature, -but 
only an acknowledgement , or recognizance, if they be requird 
allanerly : and yet by our Law, in Lands holding blench of a 
Subje& , we thus diſtinguiſh , viz, either the Charter bears, ſ# 
petatur tanturm , and then the Blench-duty cannot be required be- 
yond the year , in which it was due - Or elſe the Blench-Char- 
ter bears not this Clauſe; and then either the Blench-dutics are 
ſach as are of a yearly growth, as Wax, Pepper, &*c. and thele 
can only be crav'd within the year: Orelle they are things of 
ſome intrinſick value , and not of an annual growth; ſuch as Sil- 
ver, Spurs, &c. and thcy may be purſued for at any time with- 
in fourty years: Nor can any annual Preſtations , ſuch as Car- 
riages, be acclaimed, after elapfing ofthe reſpeive years, where- 
in they were due by the Tack, or otherwayes , Fanuary penult 
1624. But though a Vaſſals Charter, who holds of the King, 
bear, f# petatur tantum 5 Yet the Exchequer by an At, docs 
Tax the price , and purſue for theſe, and for annual growths, al- 
beit they have not been crav'd within the year, for which I can 
give no ather reaſon, but that the negligence of the Kings Offi- 
cers cannot prejudge the King - But how can the Ad of Exches- 
quer alter the Nature of the holding, which is an expreſs Con- 
tract betwixt the King and His Vaſlals; and it may be alleadg- 
ed, that by A of Exchequer it may be as well Declard that 
preſcription ſhall not run againſtthe King , for this 1s a ſpecies of 
preſcription 3 but eſpecially fince it is Declar'd by this A&, that 
they ſhall not pay, notwithſtanding of any A of Exchequer paſt, 
or to come: nor does the A& anent the negligence of the Kings 
Officers , abrogat this At, as1t ought to have done, The Ad- 
vocats Proteſtation in the end of this AF ſeems to be in-intelligible; 
for how can Blench.duties be conform to the Kings Eſtate and 
Dignity - Some [Interpret this AF, as if it only prohibited the 
Converſion of the Blench-duty into Money, in the body of the 
Charter; but does not hinder the Exchequers valuing of it : Os« 
thers to reconcile the preſent prattice with this AF, make a diſtin- 
&ion betwixt holdings in blanco, and 1n alba firma; as if the firſt 
being an inconfiderable Duty, as a Roſe, or a Penny, may not be 
converted to Money 3 but the other affording ſome profit , ſuch 
as Gilt-ſpurs, Gloves, a pound of Pepper, &c, may be valued by 
the Exchequer. 

This A& quadrats with T3t. 2. [ib. x1. Cod. Theodoſ. 


| His A@ 1s formerly Explain in the 77 AG Par. 6. Ta. 5. 


are declar'd to be guilty of FaQtion and Sedition; and it has 
been doubted, whether Keepers of Conyenticles within Burgh may 
Oooo be 
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DY this AF, all ſuch as Convocat z or Aſſemble themſelves 4c 7 
within Burgh , without Licence of the Provoſt and Baillies, $;, 
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be puniſhable by this AF 3 for though there be a ſpecifick puniſh- 
ment appointed for Conventicles; yet ſince this and 0:her Laws, 
by which Conventicles may be puniſhed , in ſpecifick and particu- 
lar caſes, are not abrogated cxpreſly: Tt is therefore alleadged 
that they are not abrogated, conform to the general Rule ſet down 
in the 243 A& Par. 15. Ja. 6. 

Obſerv. 2. It may be doubied whether, fince this AF runs in the 
general againſt Convocations within Burgh, if this AF ſhould not 
as well extend to Burghs of Barony , and Burghs of Regality, as 
to Burghs Royal , ſince the word Burgh comprehends all; and 
the Reaſon induftive of this A,viz. the quenching Convocations 
extends likewiſe to ally and when the Parliament defigned to extend 
theirA&s only to BurghsRoyal,they were particularly expreſt,as is to 
be ſeen in the immediat foregoing AQ: and a]beit it may be urg'd,that 
this At ſpeaks of Provoſt and Baillies , yer this muſtbe Interpreted 
applicando ſingula ſirgulis; for there aremanyBurghs Royal, as wellas 
Burghs of Regality and Barony, that want Provolts, 

Olſerv.3.That though this A ordainsonly ſuch as obey not their 

Magiſtrates and Officers , to be fined; . yet if the Inhabitants 
of any Town refuſe to obey any Officers in the Kings Name, ſich 
as Captains, e*c, they may be fined, 
- Obſerv. 4. This Ad appoints that it ſhall be proclaim'd at all the 
Mercat Croſſes of the ſaids Burghsz albeit by the 12$ A& Par. 7 
Ja. 6. all Ads of Parliament are only to be publiſhed at the Mer- 
cat Croſs of Edinburgh; but this A& being poſterior , and ſpeci- 
al, derogats from that general Law; and this was ſpecially appoint- 
ed, becauſe of the ſpecial intereſt of the Burrows. 

Obſerv, 5, It 1s obſervable that this AR propoſes no puniſhment 
for Towns , where the Magiſtrats do not their duty to oppoſe Tu- 
mults againſt the Government ; yet the Town of Lanerk was fin'd 
for not purſuing thoſe who burnt the Teſt at their Croſs , anno 
1681. andprivat Burgeſles pay a proportion of ſuch fines, though 
they were not required by-their Magiſtrates , becaule it is their 
duty to concur when they ſee ſuch Tumultsz and Magiſtrats are 
oftimes unable to require concurrence, 


He Lands of Huntingionn and Strabrand are diſſolved to be 

| ſet in Blench Farm , in favours of the Earl of Momtroſe.; 

and it. was neceſſary that there ſhould be a particular Warrand for 

ſetting the Lands in Blench-farmsz becauſe by the 234 A@ Par. 15, 

Fa. 6. The annext property can only be diſſolved , for ſetting 
Lands in Feu-farm, vid. objerv. on that AQ. 

It is likewiſe obſervable by this 4&, that becauſe this Diſſolution 
was to be made in favours of the Earl of Moztroſe,then Commilſio« 
ner, It is mentioned that there is a particular Warrand for diſſolving 
the ſame, 


UN — RS 


K. James 6, 


of King James the ſexth- 


—_ 


SO — 


King James the ſixth, Parliament 19, 


plain'd, crim. pra#, tit. Herelle. | I. 
Nota, By this A& the Reſetters of ſuch are fineable, 
23 Non-commmunicants ; and the AQ by which theſe are 
fined, isnot here cited , but it is the 17 A@ Par, 16 Jags. 


TJ * AG againſt Sazers ard wilſul Hearers of Maſs, is Ex- ACT 


His A againſt the uſers of falſe Weights and Meaſures, whoſe A4CT 
| whole Goodsare to be Confiſcated 3 is Explain'd, crim. pra, 2,.. 
tit. Falſhood. 


\ ] His A& is Explain'd, crim, pra 1it. Thetts ACT 
3. 
Eſher A& empowers the Biſhop of Sazmt-andrews to chooſe ſe- A C 
ven within his Diocie » to be his conſtant Chapter; whigh 8g, 
was formerly reſolved upon by the 3 A& Par, 18 Ja. 6, Though 
the power of chooſing ther was not given to that Biſhop expreſ- 
ly: But thercafter by the 2 £& Par. 22 Ja, 6. The Benefices whoſe 


Incumbents are to make up that Chapter, are particularly condes 
ſcended on1n that Act. 


| OIRASSTIERETS a eo 


King ſaves ſixth, Parliament 20. 


a Teſtificat from the Biſhop of the Diocie, where the Pe- 1 
dagogue ately made his Reſidence, are fineable by this ARz 
and though-this A is thought only to trick againſt Chil- 
dren of Popiſh Parents 3 Yet it is general , and ſtricks againſt all 
His Majeſties SubjeQs, of what Religion or Opinion ſoever ; and 
though rhey uſe to call thefe Governours, and not Pedagogues: 
yet that will not defend againſt this A& , for Pedagogue was the 


only Term then 1n uſes 


0: as ſent Pedagogues abroad with their Children, without 4 © T 


His Act ſtricks only againſt the Children of Popiſh 4 CT 
Parents, who are hereby ordain'd to find Caution to the », 
Lords of Privy Council , that they ſhall not intertain theit Chil- 
dren abroad, when they know them to be Popiſhly inclined ; and 
by vertue of this AQ, the Lord Semple-and others, were oblig'd in 
anno 1667, to recal their Children out of Doway ; and this A& 
was renewed by Proclamation of Council, Faryary 1679. 
Oooo2 By 
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Y this A& it is Ordain'd that ſuch as are Excommunicated, for 
not profeſſing the true Religion , ſhall neither dire&tly, nor 
indirectly poſſeſs their Eftates; and by vertue ofthis A, it was 


B 


found upon the 16 of June 1629. That thoſe Excommunicated - 


perſons , are not ſo much as bona fide poſſeſſores ; but that by ver- 
tue of this A&, they are obligd to retound all their own bygone 
Rents, poſſeſſed by them before Citation or Sentence, they only 
getting Defalcation of Seed, Tiends, and Servants Fees: Which 
are ordinarly defalked in the Computation of Multures , and all 


other intromiſhons, | 


[N time of Popery , every Biſhop had his own Official, or Com- 

miſlar z but 1n the year 1563, Queen Mary by a Signature, Su- 
perſcrived with her own Hand , did inſtitute this Court at Edz- 
burgh, appointing four Commiſlars to fit there , and to judge in 
Divorces , and to Reduce the Decreets of Inferiour Commillars, 
which is Ratified in Parliament, 15697. by which alfo they are ap- 
pointed to Judge in all AQions concerning Benefices gran- 
ted by- the Queen, They were at frff nominated by the 
Queen , and were called, FJudices Kegiiz but after Her 
Demiſſion , they were nominated by the Lords of Seflion, 
as is clear by the Books of Sederunt: and even 1n this A&, the 
preſent Commiſſars were to continue, they getting Teſtimonials of 
their ſufficiency from the Lords of the Seſſion 4+ and ſeverals of 
them were at once Lords ofthe Seſſion and Commiſſars, as appears 
by the Books of Sederunt ; upon the Reſtitution of Biſhops, the 
Commiſſars who then were , did ſubmit z and this AR ſeems to 
have proceeded upon a Submiſſion betwixt the Biſhops and Com. 
miſtars, the 23 of Fare, the day before the Parliament ſat down, 
whereupon Decreet was pronounced the 29 of Juze, containing 
the foreſaid Reſervation of the Commiſſars Offices, and in the 
caſe of the new Proviſions , the Commilſlars are the only ſubmit - 
ters3 and yet there are Annuities Decerned to the Clerk, to the for. 
mer of Teſtaments, Quot-maſters and others ; and there 1s a form 
preſcrived anent the procedure in Divorcements, betwixt the par- 
ties in other Commiſſariots, who are not worth a certain ſum, 
Which hath no foundation in the A& , nor ſeems to be fecond- 
ed by practice z the Decreetis Regiſtrated, January 19. 1610. Re- 
lative to the Decreet,wherein the Arch-biſhops and Biſhops of Gal- 
loway and Orknay are ſubſcrivers for themſclves , and taking bur. 
den for the remnant Biſhops, and their Succeſfors, there is a Con- 
tra the 15 of November 1609, and March 5. 1610. entered into 
amongſt the Biſhops, for the relief of the Arch-biſhops, or either 
of them , for payment of their reſpe&ive proportions to the Arch- 
biſhop, who ſhall happen to be diſtreſſed for the Sallary , the 


- Arch-biſhops by the Contrat, being bound conjunttly and ſeve- 


rally to the Commiſſars, the whole proportion of Relief due 


by Gl:ſgow to Saint-andrews , is the double of the Contribution 
to 


of King James the ſixth, 
to the Lords, and Sallary due to the two youngeſt Commiſſars, 
and the Relief due by Saint-Andrews to Glaſgow, is the double 
of his Contribution , and the Sallary due by him to the two eldeſt 
Commiliars : By which it appears, that before this Decreet, the 
Commillars had Sallaries3 - the obligement in favours of the Mem- 
bets of Court , of the Commillariot of Edinburgh , whereby 
the Piſhops are obliged to compel the Members of their Court, to 
pay certain Sums to the Members of the Court of Edinburgh, during 
their lifetime, is not renewed in the Contract : In this ContraCt 
the obligements upon. the part of the Commiſlars; are general, re- 
lative to their Duty to their Superiourz , and fidelity in admini- 
ſtration of Juſtice, according to the PraQtique and InjunRions, the 


. Obſervation of the Decreet Arbitral , and Articles, by which it 


is ruled, ſubſcriv'd by Arbiters and Overſ-men , which is not ex- 
tant; there is no penalty adjefted, neither are the Commilſlars fub- 


ſcriving. 


The Commiſlars and many of the Biſhops being dead, who were 
alive the time of the Decreet Arbitral , the Biſhops eſpecially; the 
ſucceeding Biſhops refuſed to pay the Sallary to the ſucceeding Com- 
miſſars; whereupon they purſued John, then Arch-biſhop of Sairt 
Andrews, who, the time of the Decreet and Contract, was Arch- 
biſhop of Glaſgow, and Fames Arch-biſhop of Glaſgow, who then 
was Biſhop of 9rknay, as the only two alive, who were burden- 
takers by the Submiſſion for the reſt, and Decreet followed , Fe. 
bruary 12. 1630. againſt the Arch-biſhop of Saznt-andrews, who, 


- the time of the Contract, was Arch-biſhop of Glaſgow, and was 


bound conjunaly and ſeverally. with Saint- Andrews; The Arch- 
biſhop for his Relief upon the Contra , being' Diſtreſſed upon 
the Decreet, purſued 4dam Biſhop of Dumblain, who was created 
Bithop fince the Contra , and thereupon defended himſelf , as 
free of the Obligement of Relief - as likewiſe, that the Sallary 
was not due to the then Commiſſars, it being due to their Prede- 
ceſlors , the Submitters allanerly, which was repell'd, and the Bi- 
ſhop Decerned, February 18. eodem, In reſpet the Charge and 
Pains was perpetual upon the. Commitſars part , and the 
benefite perpetual to the Biſhops, / and they having the 
Confirmation of the great Teſtaments3 and the word alanerly was 
found only to exclude the Heirs of the then Commiſlars, but not 
their* Succeſſors in Office; the point- heing clear'd as faid is, the 
Commilſlars thought it more juſt that every Biſhop ſhould be ly- 
able for his own part 5 and therefore all the Biſhops are purſu. 
ed , wherein the ſame Defences are again repelPd, and they Dee 
cerned, March 27. ecodem : and the/ 24. of July 1634. there is a 
new Decreet obtained in favours of the Commiſfars and their Suc- 
ceſſors againſt the Biſhops and their Succeflors', containing a De- 
clarator , that it was a conſtant Fee, payable in all time coming, 
this was in abſence 3 the Decreet againſt Sairt-Andrews, dated the 
12 of February 1630, is not extant , unleſs in the Regiſter; butit 
1s Narrated, and Founded upon in the Decreet, at the Inſtance of 
Saint-Andrews againſt Dumblainz upon the Decreet in @Harth 
Pppp againſt 
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-milſars of Edinburgh, 
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ay the Biſhops, there are Letters raifd, dated thelaſt of March, 


ivand warrand to Charge the Biſhops, to jay their proportion of the 
Sallary, and to find Bargeſs of Edinburgh Cautioneys, within fifieer 
dayes; That in all time coming, they ſhall pay their proportions, 
conform to a Deliveranc:: of the Lords, ſhown ro them , founded 
upon the damnage that the Commiſſars would ſuſtain in evacuat- 
ing their Salaries, by Charging and Denuncing the Biſhops year- 
ly, in the ſeveral remoteſt corners of the Kingdom ; the Delive- 
rance is not extant. : There are other Letters directed againſt them 
the firſt of April 1630. for payment only fo that both the Re- 
medies are uſed : There are likewiſe Letters direted for find- 
ing a ſufficient Burges Cautioner, Dated the ſixteetith of Febre- 
ary 1637. | us fs 
The ninth of Jzly 2661. There s an Ratifieation in Parliament; 
in favours of the Commiſlars, declaring the Kent, Patrimony, and 
Eſtates of the Biſhops to be lyable ro them for their Sallaries 5 


and there is a Reſervation in favours of the Commiſſars ; in the 


Reſtitution of the Biſhops, there is a Decreet againſt the Repreſen- 
tatives of Arch-biſhop Fairfowl , wherein the whole Defences a- 
gainſt the Commiſlars Right are repell'd : but by theſaid Decreet, 
the diſparity þetwixt the Proviſton of a Sallary , in favours of the 
Commiſfars, and in favours of the other Members of Court, by 
the Decreet Arbitral , is not ſuffictently ekear'd; for'the Decreet, 
as to the Members of Court,. was null, it being beyond the Terms 
of the Submiſſion , which was only in favours of the Commiſſars : 


and as to the Members of Court , 'the Decreet infers no ſpecial di- 


rect Obligement upon the Biſhops; bur only rhat they-are oblig'd 
to compel their Members of Court to pay thefe certain ſums to the 
Members of Edinburgh, without any penalty , and which hath ne- 
ver taken effe& by the Decreet, or Contra, the Commiſſars had 
no action againſt the whole Biſhops,” but only againſt the whole 


 burden:takers, and the Arch-biſhop: btt by the ſubſequent De- 


creets , and Ads of Parliament, the whole Biſhops, and'the Intro- 
metters with their Rents, are direaly lyable unto them, and fo 
their Executors intrometting with theAnn,or the ſubſequent Biſhops 
are lyable; and that is but prejudice of the obligement 7 /olidam,a- 
gainſt the Arch-biſhop , contain'd in the Contrat 3 by vertue 
whereof,Saizt-andrews was Decern*d,and by vertue of a Submiſſion, 
betwixt Sairt-andrews and Edinburgh  Bdinburgh is Decerned to 
relieve Saint-andrews 1n the half; and Saint-andrews hath Ratifi'd to 
him in Parliament, the nomination of the whole Commiſfars, 


againſt which , Edinburgh did. proteſt, Tt doth not appear-how 


Glaſgow lofd his Right to the nomination 'of twoeſtabliſhed'to him 


bythe Ac of Partiament. There was'an'Act for regulation-of the 
 Commuſſariots, which took rio effect;neitheristhere any thing done by 


the Lords, by vertue of the Actof Parliament 1661, astothe Regy- 


'ationof the Commiſlariot of Edirburgh,orſetling a courſe for the pun- 
ctual and ſecure payment of the Commiſſars Sallary ; tte whole Tnitru- 


I 


ions above-mentioned, relatedto, areto be'found with theCom- 


It 


_, "I RO THORNS 7 wes 

_* of King Fanrs the fixth,' 
Tt is obſervable by this AF, That the Commiſſars of Edinburgh 
have a twofold power 3 an Diocehian, whereby they Confirm the 
Teſtaments within the Diocy of Fdinburgh , and exerce all power 
that is competetit to other Commiſſars : and another univerſal and 
tratiſcendent , whereby they may Reduce the Decreets of all the 
other Commiſlars in Scotland : and this A& founds them ſo abſo- 
lately in this Juriſdiction; that it 1s excluſive of the Lords of the 
Seſſions power (6 fir, that the Loxds cannot Reduce 7» prima 7- 
ſtantia, aDecreet paſt by any inferiour Commiſſar; and the Lords 
themſclves did ſodecide. aſter fill Debate, D»ryJuly 23 1624. Thou gh 
it was therealleadged, that the Parliatnent could not diminiſh the 
power of the Seſſion, without calling them theretos and yet now 
the Lords does ordinatly Reduce i prima inſtantia 5 the Decteets 
of the inferiour Commiſſars; which proceeds rather from the in- 
advertancy of the Advocats, who are careleſs to Plead it; to with- 
draw Actions frotn the J :1dicature whereof they are Members, than 
that theLords do coricern thernſelves to claim itz bur both then and 
now, the Lords may Reduce the Decreets ofthe Commilſſarsof Edine 
bargh, if they decide not rightly in thale Reductions, 

In this A& alſo, Biſhops are empower'd to. Creat Clerks, and 
Procurator-filcals; and though in the Commiſſion, which the. Bi- 
ſhops give to Commillars, they give them power to admit Procu- 
rators3 yet cannot theCommiſſirs by that power , Creat Prycura- 
tor-fiſcals, but only ordinary Procuratots $ the Filcal remaining (till 
at the Biſhops nomination, Jxly t 2.1627. 

The Commiſſars Books bear ſjedebaxt, Fhere the Lords Books bear 
Sedernnt , 


[7 ING Fares finding that the Nobility did ordinarly get their 

_ Children, Friehtids, or Servants -to be Elefted Magpiltrates of 
Burghs, whereby they carry'd all Nominations in Parliament at 
their pleaſurez Did therefore in this AF, which is intituled, AG for 
the Apparel of Tndges, Magiitrates, and Kirk-men, Ordain, That 
0 man ſhould in time coming be capable of Proveitrie , or other Ma- 
giftracie, bat Merchants and attual Trafquers, and Habiters within 
the ſaid Burgh allanerly , and mo othets : By vertue of which Ac#, 
Chancellour Seato» wis oblig'd to demit his Proveftry of Edin- 
burgh : and this AF 18 renew'd by Proclamation in ano 2626. 
How ſoon King Charſes came. to the Crown. - Some think , that 
though Noblemen cannot be Elected (ince this AF 3 yet the Privy 
Council may name them ; and ſome think that this AF is in De- 
Jaetude; but Ibehevenenhetz for where the Council names jure 
devoluto., becauſe Magiſtrates accept not, they come only in 
place of the old Magitrates arid Council 5 and - therefore they 
can only do what thefe -could have done, ex regula futro- 
gatorum 's and this A& having been made in favours of the King 
and Monarchy , it cannot run m Dejuetnde, without their conſents 
and it is thought, that by vertue of it, none who are Laxds of the 
Seſſion can be Provoſts , theſe being incompatible Employments, 
and inconſiſtent with the defign of this AF , which bears to be 
made to hinder the diſſipation of their Common Good, and perverting 
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of their Priviledges , which is much moreeaſie for Lords cf the Seſ- 
lion, and perſons in publck, Employment, than for others; beſide, 
that publick Traffique and Merchandiſing, is inconfiſtent with that 
exact diſtribution of Juſtice, which isneceflary in His Majeſtics Judges, 
Vide Lampridium in vita Severi.as to thediſtinion of Habits amongſt 


Magilſtrates, 


His 4@ is Explain'd , crim, praF, tit, Injuries. To which I' 

ſhall only now add, that not only what is deſtruQRiveto the 
Government, but what may tend to the prejudice of the Govern- 
ment , 1s here puniſhed : and this I have thought fit to obſerve; 
becauſe tending has been oftimes Debated not to be Relevant. It 
may be alſo doubted, whether ſpeaking againſt the Houſe of Com- 
mons, or their Reſolutions, 1s: punithable by this A, ſince it pu- 
niſhes all reproachful Speeches of the People, or Countrey of Eng- 
land; and they are the Repreſentatives of the People; and ſince 
theſe are puniſhable who ſpeak againſt a Councellour of Ergland, 
much more ought they to be puniſh'd who ſpeak againſt the Houle - 
of Commons. But in my ofynion , this AF reaches only ſuch as. 
ſpeak reproachfully of their Nation, Countrey, and Counſellours ; 
but the whole Ae ought to be abrogated by our Parliament , as 
being paſt by us, in expeCation that England would make ſuch an 
AT 1n their Parliament , which they never did 3 and upon which. 
account it was never in obfervance with us. It is likewiſe obſerv- 
able, that though in our Law, Concealing and not Revealing, is 
only puniſhable in Treaſors yet by this Statute, the hearing any 
thing ſpoke againſt the people of England, or any Privy Counſel- 
lour inthat Nation, and the not Revealing, is declared to be equal- 
ly puniſhable , with inventing ſuch Calumnies, | 


His A& is Temporary as to many things; but 1t is obſcrvable 
from it , that the uſing falſe Teſtimonials , is puniſhable by 
death, as Falſhood. And the power given tothe Commilltoners of 
the Borders, to apprehend Fugitives, and to ſend them, or their 


-marks and tokens to the Kings Commiſſioner , 1s founded on / 4, 
ff de Fugitiois z Where Limenarcha, which is our Commiſito- 


ners of the Borders, debent inquirere in fugitives; and to ſend 
them with their zote ( which is our Tokens) to the next Magi- 
ſtrats. 


Tec Cuſtoms being annex'd to the Crown, by the 8 47 Par, 1 

Ja. 1. They are by this A& diſſolved from the Crown,-in fo 
far as concerns 10000 pounds yearly, to be pay'd to the Lords of 
Seſlion, in place of 2»ors of Teſtamentsz and therefore the Lords 
_ of the Seffion do, conform tothis Act, Decern ſummarly the Tack(- 
men and Collectors, to pay this 10000, pounds, and ordains them 
to be Charged with Horning. | hs 


By 


of King Jaws the fixtb 


Y the 4 A& Par. 18 Ja,6. It is Declar'd , That Reſtitutions 

by way of Grace ſhall not prejudge thoſe who acquired the 
Forefaulted perſons Lands, either by a Lucrative ; or an onerous 
Cauſe z but becaule, both by an inference from that, and by the 
Principles of the Common Law, theſe who are reſtored by way of 
Juſtice , might pretend to quarrel thoſe , who during their Fore- 
faulture were preſented to Benefices; to which they were Patrons, 
upon pretext that they were to be reſtor'd intirely. Therefore it 
ſeems that this AF has been made ; whereby it is declar'd , that 
ſuch as are preſented to Benefices , which were at the Preſentation 
of Forefaulted perſons, ſhall not be prejudg'd by their Reſtituti- 
on 3 and which was very juſt , ſince Patrons are not prejudg'd 5 
becauſe it is preſum'd , that the Ordinary would not Collate per- 
ſons that were inſuthcient3 nor were Patrons allow*'d to make any 
advantage by the Preſentations z and upon the ſame principle, it 
ſeems reaſonable to conclude, that a Minor cannot Revock a pre- 
ſentation granted by him, with the conſent of his Curators, during 


his Minority. 


His A& Ratifies an AC of Privy Council, whereby Xgyptian 

were commanded todepart the Kingdom betwixt and the firſt 
of Auguſt thereafter , under the pain of Death - but it may be 
juſtly doubted , how the Council had power to make A&s interring 
the pain of Death £ Since it is a recaved Principle in our Law, 
as is clear by Craig and others, that the Secret Council can make 
no Ai which may infer forefaulture of Life or Eſtate - and though 
by the A&Gs 124, and 147. Par: 12 Ja. 6. Judges be ordain'd to pu- 
niſh Zgyptians 3 and that by the 268 AG Par. 15 Ja. 6 Vaga- 
bonds and A gyptians are to be employ'd in Common Works: yet 
by neither oftheſe A&s , isthe pain of Death tobe inflicted s and 
therefore it was lately Debated, that this AF was but at beſt, a 
Temporary AF; and ſo Bgyptians could not be impannelled for 
their Life - but yet this A# has been til} repute a fufficient War- 
rand for puniſhing by Death, ſuch as were known , holden and 
repute to be Ag zptians. 
1611. Moſes Schaw and others were Hang'd as X#g yptians; and 
it is notour , that immediatly after this 4 Sheriffs and others did 
Hang very many , by warrand thereof; and the A& is not Tem- 
porary, for it appoints them to be Executed in time coming, after 
the firſt of Auguſt; and the At has ordain'd Bgyptiars to be pro- 
ceeded againſt as Sorners and common Thieves, who are by our 
Law to be puniſh'd with'Death, as isclear by the Narrative of this 
AR, which bears that the Council had Commanded , That the Sor- 
ners and common Thieves, commonly call'd Egyptians, @c: ſhould 
depart forth of the Kingdom; So that the Council has not inflicted 
the pain of Death upon a new Crime, but has only declared, That 
Figyptians fell under the old Crime, that was puniſhable by Death : Nor 
can it be deny'd , but that from this and many other Ads it is 


Qqqq \clear, 


And I find, that upon the laſt of July 
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clear, that the Council has a power to extend and interpret Statutes, 


| even relating to Lite and Forefaulturez fince the At appoints on- 
| ly ſach to be puniſhable by Death, as are known, holden and repute 


to be Egyptians: It may be doubted, what can prove that the X- 
gyptians pannell'd , are known, holden and repute to be ſuch > For 
which , beſide the common Inferences of notoriety adduc'd by 
eMaſeardus and others, in probatione notorij, Oar Law allows that 
ſuch as call themſelves Az yptians, or go up and down the Coun- 
trcy , bleaking their Faces, telling Fortunes, and ſpeaking the 
Gebriſh peculiar to thoſe people , ſhall be puniſhed as Agyptians : 
and ordinarly His Majeſties Advocat chooſes ſuch Aſſizers as know 
the perſons impannelled , to be commonly repute to be Ag ypri- 
ans, i» 

Theſe who are call'd Ag yptizns in Scotland ; are call'd Zigeni, 
Tartari, Bohemij , all which are remarked as idle Beggars, going 
about opprefling the people , and cheating them by vain Superſti- 
tions, and Fortune. tellings: of which ſort of people Fritschius has 
written a Treatiſe , call'd, de origine Zygenorum & eorum coercitios 
e 3 where are to be found, upon what pretext they were firſt ſuf- 
fered in ſeveral Nations, which was, becauſe they did affiſt ſeveral 
Princes in their great difficulties, having from being Vagabonds, 
gathered themſelves under Captains for that effc@, bur continuing 
after Peace made , to grow infolent , they were ordain'd to be ba- 
niſh'd in Germany, by an Imperial Conſtitution, anno r500. and 
in France, by the AR of Orleance , anno, 1561, and thereafter anno 
1612, which is about the time of this At; and in Spain, 1492. 


"He time of this AR, the Secret Council had a Ce:amifſion from 
the King, to receive Refignations, and all the Procuratories of 
Refignations then, did ſti]l bear a Power to Reſign in the Hands of 
the Secret Council : -But now Refignations can only be made in His 
Majeſties own Hands, or in the hands of His Exchequer, 


His A& extends to the Decreets of the Admiral and his Deputs, 

the priviledge of having Letters of Horning granted upon them, 
without the neceſſity of a Decreet conform, as was the old Cu- 
ſtom , and in this it equals the Decreets of that Court, with the 
Decreets-of Sheriffs, and Baillies of Burghs: But by the 29 4# 
Par. x Ch. 2, Whereby poinding is ordain(d to be granted upon their 
Decreetsz the Parliament has forgot to extend that priviledge to 
the Decreets of the Admiral. 
| Obfſerv. x. That this 4# declares the Admiral to be a Supream 
Judge 3 and therefore it has been decided , that he may reduce 
theDecreets of inferiour, or Admiral-deputs, and that he may re- 
duce his own Decreets upon juſt Reaſons , ſuch as noviter proveni- 
entes ad notitiam, @&:co And which kind of Juriſdidtion is compe. 
tent to no Inferiour Judge : and yet the Lords of Seſfion do ſuſ- 


pend and reduce his Decreets alſo, and Advocat Cauſes from that 


Obferv, 


of King Fames the ſixth: 


Obſerv. 22 That by this AG the Admiral is declard to have 
power of ſummar Execution 3 becauſe Strangers and Sea-faring 
men cannot attend as others may 3 and therefore it is,that ſuch as ob- 
tain Decreets before that Court, may uſe Execution thereupon with- 
in three Tides, | 

Vid. Obſerv. on the 16 Ad Par. 3. Ch. 2; 


M— 


| King Jaws the ſixth, Parliament 21. 


Is Majeſty keld a General Aſſembly at Glaſe 


anno 1610. drew up ſome Articles to be preſented to the 
Parliament, which are ſet down by Spoteſwood, and many 
whereof are here confirnm'd. 

By this A& His Majeſties Power to call Aſſemblies, is declar'd a 
part of His Royal Prerogative, Yd. 114 A& Par, 12 Ja. 6. 

The Biſhop is to be Moderator, and ia his abſence any whom he 
ſhall Name. | : 

| The Biſhop only cari Excommunicat, and with ſuch Miniſters as 

he afſociatsto himſelf, He only can Depole. 

In this A& likewiſe is ſet down a formula of the Oath of Supre- 
macy. 

"6 to the manner of preſenting Miniſters, it is formerly fully Treats 
ed in the Obſcrvations uponthe 7 A@ of the 1 Par. Ja, 6. 


Fter KingJames the ſixth came to the Crown of Exglard,it was 
A neceſſary that the Laws concerning the Borders ſhould have 
been alter'd by both Kingdoms; and by this A&, there is a power 
granted. to His Majeſties Officers in Exglard, to remand from the 
Courts of Scotland , that is to ſay, to require His Majeſties Offi- 
cers in Scotland , to deliver up Engliſh MalefaQors, who had fled 
into Scotland + -and another A& of the ſame Tencr verbatim, was 
paſt in Ergland about the ſame time, | 

In place of the old Wardens of the Borders, there is now a Com» 
miſſton granted urder the Great Seals of both Kingdoms , to an 
equa] number of Scots and Ergliſh , who have in flee a Commil- 
ſion of Juſticiary z and it was found by the Council of Scotland, 
that they could not quarrel the Decreets of the Borders, becauſe 
they proceeded by a Warrand under the Seal of both Kingdoms 5 
but the Laird of Hainivg having Charged Elliot for payment of a 
ſum, for not preſenting of a Thief to the Commiſſioners of the Bor- 
ders, conform toa Decreet of the Commiſſioners, finding that he 
had Forefaulted the Bond , there was a Bill given in to the Conh- 
cil, craving that this caſe night be remitted to the Commiſſioners of 
the Borders , and not Suſpended by the Seffion 3 becauſe, Fir#, 
Theſe Decreets being pronounced by the Engliſh , as well as the 
Scots Commiſhoners3 the Seſſion could not be Judges to what was 
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done, by vertue of an Exgliſh Commiſſion; and becauſe they could 
not cite the E-gl;/þ Commiſſioners 3 therefore they could not Re- 
duce their Sentences, - | | 


2, The Commiſſion of the Border is a Criminal Court, and 
the Lords of the Seſſion are only Supream Judges in Civils, 


3. The Border is judg'd by a Law unknown to us; and there- 
fore ſincethe Lords ofthe Setfion behov'd to Conſult them, though 
they were Judges, it but multiplies Proceſſes and Expences, to al- 
low the Lords to be Judges i prima inſtantia. 


4. If the Lords were Judges, all Thieves, or their Cautioners 
would offer to Suſpend , or Reduce , which would much hinder 
that expeditneſs of Tryal, which is requiſit to ſtop Thieving in the 
Borders. | | 

5. If the Lords here review'd ſuch Decreets , the Judges at 
Weitminſter would do the like, which would be very trouble- 
ſome and expenſive to us: The Council upon this Debate recom- 
mended to the Lords to remit the Tryal ; in fo far as it was Cri- 
minal to the ſaids Commuiſioners. 


By this AF , Remanding is only to be granted after full proba: 
tion of the offences of the perſons, Remanded in open Courts, bitt 
this is now antiquated, and in Deſuetude 5 becauſe it was found 
by the Commiſſioners of both Kingdoms, to be unpraciicable; if 
either the Names or proofs were publiſhed in open Court, the 
perſons to be Remanded would flee , and the Witnefſes might be 
corrupted : Therefore it was ordered by common conſent , that 
the Commiſſioners of either Kingdom might Remand privatly from 
the Commiſſioners of the other Kingdom and that the perſon 1o 
delated , might be immediatly ſe1z'd upon, 


I” His AF is fully Explain'd, crim. prad, tit, Rapt. 


T7 eAF is Explain'd in the Obſervations upon the 73 AG Par, 
6 . Ja, ". 4 


His A& Diſcharging all AQons of Spuilzie committed upon the 
Borders, prior to His Majeſties coming to the Crown of Eng- 


lands but Temporary 3 But from it, it may be obſerved, Firſt, That 


the King and Parliament may diſpenſe with the privat intereſt of 
parties upon a publick account: nor does the AC ſalvo jure, ſub- 
joyn'd to the ſeveral Parliaments, prejudge or derogat from this 
AR, upon pretext that the parties, whoſe intereſt was remitted and 
diſcharg'd, were not calld; | 

2. In all ſuch Diſcharges of privat intereſt; and Ads of Grace, 


diſcharging penal Statutesz exception 1s ſtill made of Decreets - 
ready 


of Kino James the ſixth 

. ready obtain'd ; for by the obtaining of the Decreet, before that 

Diſcharge, the Debt becomes innovated; anda private Debt,ofthe 

nature of other private Rights, | 
By this and many other, the ike obſervations we may ſee, that 

the reading Temporary, and even abrogated Ads, is not uſeleſs, 

ſince material Obſervations may be made thereupon. 


| ] His A& is Explained in the 177 AZ Par. 13 Fe. 6, 


their Houſes and Manſes, and that the Succeſſor ſhalt have aCti- 
on againſt the Predeceſſors Executors, who ſuffered them to decay, 
which was very juſt upon the ſame Reafon,, that all Liferenters 
are oblig'd preſtare hanc cantionem uſufruFuariam : and where the 
Houſes are in decay , and Repair'd by the Predeceffor, the next 
SuccefTor 1s to ſatisfie therefore, at the fight of two or three ofthe 
Biſhops , within the Province; providing that the ſatisfaCtion cx- 
ceed not 1©0O pound, if they be Prelats: and 500 merks, if they 
be other inferiour Miniſters » and by the 21 A Sefſ, 3 Par, 1 Ch: 
2. This is renewed as to the Maintaining of the Manſe ; but the 
Heretors of the Paroch, where there are no Manle, are oblig'a to 
build Manſcs , for Miniſters at the fight ofthe Biſhop, or ſuch Mini- 
ſlers as he ſhall appoint, not exceeding 1coo pounds, and not un- 
der 500 merks ; ſo that in effect, a Miniſters Manſe may be as dear 
by that AF, as a Biſhops Manſe1s by this, which ſeems unreaſonable; 
but their interveening more than 50 years betwixt the two AGs, the 
price of things, and Fees of Work-men, was much increaſed the 
time of the laſt AC. | 

Vide Papon Arreſt, lib, 1. nun. 15, & additiones tum. 6; 


Kine Fats the ſixth, Parl, 22, 
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Lewes King of France, | about the Year 821. and was re- x, 


TJ: Preſentation of Biſhops by Kings, begun in the Reign of 4CT 


. fignd to the Popes by Philip the firſt; and thereafter, by 

the Canon Law , the nomination of Arch-biſhops and 

Biſhops, did belong tothe Pope only, as the Canoniſts affirm; but 
he transfer'd this power to the Chapters of Cathedral Churches, 
C, omnes. 22. diſt. &c. fin- queſt. 7, and at laſt in France by agree- 
ment betwixt Pope Leo the Tenth, and Francis the Firſt of France; 
the nomination of Prelacies was after much Debate ; granted to 
Rrre « the 
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the Kings of France, though itbe pretended to bea priviledge be- 
longing to Kings, i» Synodo Aurel. quinta, as the Learned Pithens 
has provenz and after that Concordat made in favours of Francis the 
firft- It appearsthat King Fames the Fifth, who ltved in the fame age, 
and Married Francis the Firlt's Daughter, did with His Parla- 
ment Declare, that the Nomination of Biſhops did belong to the 
King of Scotland, and the Proviſion only to the Pope, A&# 125 
Par. 7 Ja. 5. But by this A& it is declar!l, That Arch bilhopsand 
Biſhops ſhall be by His Majeſties Licence Eletted by the Dean and 
Chapter of their own Cathedral-kirk, ro which they are to be pre- 
fer d, who being aſſembled by His Majeſties Warrand,ſhall proceed 


—to the Election of the Perſon named by His Majeſty 3 and the E. 


leon being Teſtified under their Seals and Subſcriptions, he is to 
get a right to his Bencfice under the Kings Great Seal , and to be 


Conlecrateds 


Tt is fit to know that this Warrand for meeting, is call'd with 
- , 4 conge d'eſlire , which isa French word, ſignifying a liberty to 
Ele@, | 
It is fit to know likewiſe, that: with the corge eſiire, there 
comes a Letter from His Majeſty ; reccemmending ſuch a Perſon, 
whom the Dean and Chapter are oblig'd to Elect, by the words of 
this At; andbeing Elefted, the EleRion is Recorded in the Re- 
giſter of the Chapter : in which Regiſter, all Deeds done by the * 
Biſhop, either for Entering Vaſſals, or granting Tacks of Teinds, 

are inſerted. An Extrad&t of this Eletion 1s returned to the Arch- 
biſhop of the Province, and inſerted 1n his Regiſter 3 and by him 
Tranſmitted to the King, who thereupon grants a Patent to the 
Perſon fo EleQ&ed:, who after this is call'd Biſhop Ele& of ſuch a 
See, which paſſes through all the Seals, and by which he has right 
both to Spirituality and Temporality ; though this A& fays , It 
ſhall only give right to the Spirituality; This being Ggnifid to His 


* Majeſty by the ſaid Arch-biſhop 5 the King grants His Royal 


Mandat to a competent number of Biſhops within the Province, 
C which cannot be under three , by the 3 Canon. x Concil. Nicer, y 
after which there is no new Gift to the Temporality , as this A 
provides : only before his a&ual Poſſeſſion , he makes his ho. 
mage either to the King perſonally, or to one Commiſfionated to 
receive it3 of which Oath and Homage , no mention is made in 
Eccleſjaſtick Story , till the fourth Counſel of Toledo , anno 


695] 


" Nota, The Mandat for Conſecration, paſſes only the Great Seal, 
per ſaltum,. | 


\ It is natural to all Benefices that they ſhould be vacant before 
they be filfd ; and the Right ſhould expreſs 4 modus vacand; ; 
and therefore His Majeſty having ſent down two Conge deflires in 
Fannary 1679.0ne in favours of theBiſhop of Edinburgh to be. Biſhop 
of Roſs: and another in favours of the Biſhop of Galloway, to be 


Biſhop of Edinburgh; It was advifd that the Conge deſlire, 10 ta- 


VOurs 


o 


of King James the ſixth, 
vours of Edinburgh-, ſhould not be preſented till Edinburgh was 
vacant, by his being Elected by the Chapter of Koſs, | 

It is obſervable likewiſe from this Act, that a Biſhop has not 
right to the T<mporalities, till after Conſccration : For the A 
ſayes, That afier the Conſecration , His Majeſty is to Diſpone to the 
Perſon elefed the Temporality 5 and the fame- being paſt under the 
Great Seal , the Biſhop ſhall do Homage , and ſwear Obedience 5 
[neither ſhall it be lawful tor him who is admitted to intromet with 
any of the Benefices, or Rents of the Biſhoprick, until he have ta- 
ken the faid Oath, and done the ſaid Homage. - And thus the Eng. 
liſþ Lawyers, following, as I conceive, that notion ofthe Common 
Law, that Epiſcopns eff maritus Eccleſie : They ſay, that Ele@i- 
on is as the Sollicitationz the Confrmation 1s the Contra 3 and 
the Conſecration is the Conſummation of the Marriage : but where 
a Biſhop is Tranſlated, there needs no Conſecration, either by the 
Canon Law, or ours, | | 
The old Forms of Election was , that-the King ſent a Vifitor 
to overſee the Eletion, and he returr'd to the King the Decree 
of the Eleftion, who Confirm'd 1t by giving inveſtiturez and the 
Metrapolitan was oblig'd to Ordain the Perſon EleRted, the Inve- 
ſtiture of the Spirituality, was by giving a Biblez and the Tempo- 
rality by a Ring and Baton, Yid. firarmd. form, lib. 2. formul, 6.and 
the Conge d'eſlire fucceeded 1n place of thele Vilitors, 


Y this A& theDean and Members of the Chapters of the Ca- 4 CT 
thedral- kijrks within this Kingdom, are reſtor'd to their Manſes, 2; 
Gleibs, and other Patrimonies belonging to them. | | is 
The Chapter is to the Biſhop, what Convents were to other Pre- 
lats; that is to ſay, their Council, of which the Dean, or Decanus : 
was the Head , under the Biſhop. By the Civil Law, decanuserat ,, , 
lle qui defunForum leGos ſen feretrum geſtahaat , vid. Tit, de Deca;/6 2h 
71s, lib, 12. Cod. tit. 17.But by the Canon Law, Decanus comes from 
the Greek word /:«s becauſe the Dean proceeded over ten Ca- 
nons or Prebends 3 and their decani eſpecially in the Cathedral 
Churches ſucceeded in place of the Archipresbjyter z and therefore 
theſe two are taken in the ſame ſenſe," cap. ad hac 7. de offs. Ar- 
chid. wide Bengeum de beneficits, pag. 29. And with us, Deans 
_ Created by the King , He being only Patron of that Bene- 

Ce. | * 
The Chapter is call'd Capitulum by the Canon Law 3 becauſe 
it 1s the little ,. or inferiour Head of the Diocy, and is defin- 
ed to be Clericorum congregatio ſub uno Decano in Eccleſia Cathe- 
drali, | | 

A Biſhop in our Law, nor no other Dignifi'd Perſon who hath 
a-Convent , can alienat without the conſent of their Convent, or 
the greateſt part of them , beſide himſelf , who is the Diſponer, 
in which number , Minors nor abſents, are not counted; March 


T4, 1622, oo M5 eSe. 
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If one of the Chapter have two Benefices , he will have two 
Votes3 and albeit the Law Ordains them to be capitulariter congre- 
gati , yet now ſufficiunt eorum ſuffragia licet emendicata vel ſerura- 
tim impetrata , which is not only by meer cuſtom, as Craig ob- 
ſerves; but by Law likewiſe, A@& 3 Par, 18. Ja. 6. and thus an 
Inſtrument of Reſignation of a Benefice , was found ſuffici- 
ent; though ſome of the Convent ſubſcrivd not before the Date of 
the Inftrument , November 16. 1624. Providing alwiſe that none 
of their ſubſcriptions be obtained after the Death of the Granter z - 
for then they cannot be ſaid to conſent, ſeing they are not all a- 
live together : from which it follows likewife , that the aliena+ 
tion is not valid, if any of the Convent, or Subſcrivers be Dead 
before the reſt ſubſcrive; where many ſubſcrive ſeparatly, the 
conſent of the Jaſt is drawn back to the conſent of the firſt, Craig. 
Pag. 91. and albeit Craig be clear , that the conſent of the Chap- 
ter is requiſite, tam in renovatione quam in alienatione feudi ; yet 
by this 4 1t is for the Vaſſals eaſe ordained , that, the Piſhops 
or Chapters conſent is not neceſſary to the receiving of Vaſlals up- 
on Compoſition, or otherwiſez bur that the direct Superiour may 
receive them by himſclf. | 


Nota, By that part of the 4&# it ſeems, that though regalariter, 
Superiours are not bound to receive fingular Succeſſours: yet Kirk- 
men being Superiours are. If there be no Chapter, or Convent, 
the appending of the Seal of the Convent, with the Kings Confirma- 
tion, is ſufficient, Craig Ibid, 


The Arch-biſhop of Saint-andrews had of old, the Conventual 
Brethren of the Priory of Saint-andrews to be his Chapter - but. 
by the 8 AG Par, 19 Fa. 6. power is given him (that Priory 
being ſuppreſt » to chooſe ſeven to be his Convent 3 and ordains, 
that the appending of the common Seal of the Convent, 
ſhall be ſufficient to declare their conſent , without their 
Subſcription 3 which A@ is innovat by this 2 AF , Wherein a 
Convent is . particularly ſet down to him, but nothing ſpoke of 
the Seal: and therefore the appending of the Seal is yet ſuffici- 
ent 3 for this Chapter comes only in place of the ſeven preſcriv- 
ed by the firſt AQ ; and the Subſcriptions of theſe ſeven 
were not neceſſary , ergo, neither 1s the ſubſcription of this Chap- 
ter. 

_ As the conſent of the Chapter , or moſt part thereof is requiſite 
to an alienation made by the Titular, as the Biſhop, Abbot, &c. 
ſo reciprocally the conſent of the Titular , and moſt part of the 
Chapter is requiſite to the perfiting ofall Rights made by any Mem. 
ber of the ſaid Chapter, of his particular Benefices, or ofany Bene» 
fice belonging to them i» coz29m77 , which rule holds in all Con- 
ventual Benefices,except that of the Arch-biſhop of Saint-ardrews;tor 
it has been decided, that by this AR, any Member of that Chap. 
ter theteia Entered , may fet Tacks, &c. without conſent of the 
Arch-biſhop of Saint-andrews, Novemb, 19. 1624. where theſe wm 

ventua 


of King James the ſexth, 
ventual Benefices have Patrons ; the conſent of the Patron is like- 
wiſe required, Craig. 

Noeta, That the Biſhop of Edinburgh is by the Eretion of that 
See, In aro 1633. made Chancellour and Vicar to the Arch- 
biſhop of Sarrt-andrews, and ſo is the firſt Ordinary, or ſingle Bi- 
ſhop ; which priviledges belong'd to the See of Duzkeld; and ſo the 
Biſhop of Caithxeſs has not now any ſuffrage in that ElcCtion, be- 
cauſe they muſt be but eight 1n this AG, 


Fter the Arch-biſhops and Biſhops were reſtor'd, the thirds 
of Benefices, out of which Miniſters were provided for- 
merly, came-to be an unfit and unproportional Stock, for provid- 
ing the whole Minittry of the Kingdom 5 and therefore by this 
Act , there is a Commiſſhon granted for planting and providing 
of Churches 3 and this 1s the firſt of the many Commiſlions 
which were granted by Parliaments afterwards to this effe&, and 
their Decreets are to this day call'd Decrects of -Plat 1n our pra- 
tice, 

Olſerv, 1, The loweſt Stipend allow'd by the Parliament here; 
is five Chalders of Vifual, or five hundred merks - but by the 
19 AG Par. 1 Ch,1, The lowelt Stipend is appointed to be eight 
hundred merks , or eight Chalders of Victual z and the Decreet 
whereby this is appointed, is call'd , The Decreet of Molificaticns 
Whereas, it the Stipend be divided, and proportioned as well as 
modifi'd ,' the Decreet is call'd, a Decrect of Locality : and this 
proportion is ſo far obſerv'd , that the ViRtual ſo modifid, was 
found by the Lords to be payable, according to the meaſure of the 
Shire, where the Paroch was, and not according to the meaſure of 
Linlithgow, where the modifi'd Stipend would not have come the 
; length of thequantity allowd. by the AF of Parliament, according 
to the meaſure of Linlithgow, June27. 1667. Miniſter of Dalrymple 
contra-the Earl of Cſſ#s. 

obſerv. 2. By this 4& power is granted by the Parliament to 
the Commiſſioners, to unite, or diſunite Kirks 5 which Union 
was likewiſe allow'd by the Canon Law, and 1s defin'd to be duo- 
rum velplurinm beneficidtum cum cauſe cognitione a ſupertore &* ordinario 
in perpetuum Canonice faia connexio,cap.expoſuifti de Preb.So that of 
old, the Ordinary only could unite Bencficess but now theKing, as 


having come in place of the Pope, grants this Commiſſion to unite,” 


with the conſent of Parliament , but the Biſhop who is Ordinary, 
and the Patrons, if any be intereſted, muſt be likewiſe call'd 3 and 
the 5 4& Par, 23 Fa. 6. Ordains, that all perſons intereſted in 
the Union be conſenting - By which I underſtand the Ordinary, 
the Patron, the Incumbent , and the Parochioners 3 and this AR 
appoints, that if there be moe Patrons, they ſhall preſent, alter- 
mis vicibus; and becauſe it may be doubted who ſhould be the firſt 
Preſenter 3 in that caſe it is fit to know, that the Jeſſer Benefice 
is alwiſe to be united to the greaterz and ſo the greater remains ſtill 
the Mother, Superiour, and ag Church, cap. recolentes de - 
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Monach, and therefore it would ſeem that the Patron of the 'Su- 
periour Bencfice , is to be the firſt, Preſenter, 

The reaſon given by the Canon Law. for uniting of Beneficcs, 
are, that the Rector, 'or Parſon may be the better enabled to re- 
lieve the Poor, and maintain Hoſpitality , the Churches being ſo 
near other , that one Perſon may conveniently ſerve the Cure 1n 
both : The great poverty of the Bencfices united, and the few- 
neſs of the Parochioners. But with us Benefices are never united, 
but where the Stipends are ſmall, the Parochs near, and the Charge 
Iittle , or no Waters interjected 3 which qualifications are left by 
our Law to the Arbitriment of the Commitſtioners for planta« 
tion of Kirks 3 for none elſe can unite with us : but by the 
Law of Ergland , 17. Car. 2 cap, 3. Tt is lawful for the Biſhop 
of the Diocels, Major of any Town, and the Patron to unite 
Churches , - provided the Churches ſo united, exceed not the va- 
lue of a hundred pound Sterling, wide Petrum de peruſio in traGatu 
unionum. 

Obſerv. 3, That there is power granted by this Commiſſion to 
prorogat the Tacks of Tiends, when the Tackſ-men are burdened 
with augmentations. 

Obſerv. 4. That the Sentences of their Commiſſioners are to have 
by this A&, the authority and force of a Decreet and Sentence 
of Parliament 5 and therefore it 1s, that in our practice, the Des 
creets of this Commiſſion can neither be Reduced , nor Suſpend- 
ed by the Lords of the Scion , and that becauſe of the 39 A& 
Par. 11 Ja. 6, | 


Y this A noArch-biſhop,Biſhop,or otherPrelat can ſet any Tacks 
B of their Patrimony for longer ſpace than nineteen years; nor 
no inferiour benefic'd perfon for longer ſpace than their own lite- 
time, and five years thereafter > but the Tacks otherwayes let, 
are not declar'd null, the A it ſelf not being conceiv'd 7rritanter, 
but only the benefic'd perſons, who ſet the Tack for longer t1:me 
than is expreſf'd in this Statute , are thereupen deprivable, for ha- 
ving contraveen'd the ſame z for the Parliament having declard 
that the Contraveeners are deprivable , but not the Tacks null. 
The Lords conceiv'd that the puniſhment being under the confide= 
ration of the Parliament , at the time of the making ol this Atty 
and they having determined the puniſhment to be Deprivation 3 
but not having annull'd the Tacks: They thereupon concluded, 
that the Tack could not be declared null , though ſet for longer 
time than is declar'd by this Act, November g. 1624. Hope contra 


Kinnaird. 


Obſervs 2. That by this AQ it 1sdeclar'd, that all Tacks ſet for ' 


longer ſpace than the time forelaid, ſhall be Regiſtrated in a Book 
to be keepd by the Clerk-Regiſter for that effe&, elſe to be null ; 
and therefore Tacks, though for longer years , if they be Regi- 
ſtrated, are ſufficient, Hep. tit. Tiends. Likeas, it has been found 
that Regiltration inthe Books of Council and Sefſion, is ſufficient, 

| | though 
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though it be preſcriv'd here, that they be Regiſtrated in a Regiſter 
to be made for that peculiar uſe , fince the Clerk-Regiſter had 
not made ſuch a ſpecifick Regiſter: all which was found in the 
toreſaid Deciſion, Novemb. 9 1624. | 

Obſerv, 2. The perſons allow'd to ſet Tacks for ninctcen years, 
are Arch-bithops, Biſhops, and Prelats: and though by the Canon 
Law , omnis honor qui alicui tribuitur propter adminiſtratio- 
nem eff prelatura ; Yet by our Law, he 1s only a Prelat 
who has a Chapter 5 and therefore a Tack fet by a Frovoſt , is 
null, if it want the conſent of the Patron 5; ſince Prelats can on- 
ly ſet without the conſent of the Patron , July 12, 1616, Hop. 1if. 
Kirk-men. - | | 

Obſerve 4. That exception is juſtly made in this ACt of Tacks, 
ſet by Order from the Commiſion of the Kirk 3 for in effect 
theſe are not ſet voluntarly , but by Order from a Committee 
of Parliament , who when they grant angmentations , which bur- 
den the Tackſ-men, or Titulars of Tiends , do in recompence of 
that burden , prorogat their Tacks, for as many years as they 
think fit. | 

Obſerv. 5. That even Tacks for theſe years, arenull, if 
they have not the conſent of the Patron, by the 15 A Par, 25 

4. 6. 
J Obſerv, 6. That though Prelates may ſet Tacks of their Pas 
trimony for ninetee! yearsz yet they cannot fet Tacks of their 
Caſualities for longer- than their Life 3 ' ſuch as Quots of Te- 
ſtaments, &c, as is Provided by the immediat Sublequent Act, 
212, AG. 5. 

Obſerv. 7. That a Biſhop cannot ſet a new Tack before the old 
Tack be expird , as was decided 1n favours of the Biſhop of 
the Iſles againſt Aſcog 5 for elſe the preſent Incumbent might 
make the Benefice uſeleſs to the Succeſſor 3 and it being againſt 
the nature of Benefices , that they ſhould be ſet for longer time 
than the Incumbent has Right , it were moſt unjuſt to extend 
this, 

Obſerv. $8. It may be doubted, if a Biſhop may ſet a Tack, af- 
ter he knows he 1s recommended to another See; for that ſeems 
fraudulent, though it be ordinary 3 andif it were allow'd, theIn- 
trant Biſhop would certainly find all his Patrimony exhauſted by 
ſuch Tacks 3 and Laicks would get very eafie Tacks ; for the Set- 
ter knowing that he were to be remov'd, would ſet Tacks for any 
Duty. ; 

Obſerv. 9. It may be doubted if a Biſhop who conſented to 
ſuch a Tack, when himſelf was a Member of the Chapter, can 
quarrel ſuch when he comes to be Biſhop of that ſame See; for 
though he may pretend that he is only to conſent, and not debate, 
or inquire 3 yet this leems inconfiſtent with reaſon; for the Chap- 
ter 1s appointed to be quaſs Tutor; and ſoevery Member is oblig d 
to inquire; and therefore as he ſhould not have conſented , it he 
had not conceiv'd the Deed to be legal init ſelf, and fit for theSeez 
Si 2 | ſo 
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i", a he not to quarrel what he has already acknowledged to 
be fit, 


ACT T] EL Ten: 
" His Act is formerly Explaind, Ad 11 Par. 10 Ja. 6. 


ACT 
6. 


ACT 
7» 


His AR empowers the Lords of the Seſſion to grant Letters 
for Charging the Parochioners to meet and Stent them(clves, 
for furniſhing Baſons and Lavers for Adminiſtration of the Sacra- 
ment of Baptiſm 3 and Cups, Tables, and Table-cloaths, for Admi- 
niſtration of the Communion, and which is accordingly oblerv'd; 
but though the Rubrick does generally bear , Furniſhing of neceſſa- 
ries for adminiſtration of the Sacraments yet the Communion Ele- 
ments fall not under this At 3 but when Stipends are modifi'd by 
the Commiſſion for Plantation of Kirks 3 there is likewiſe a parti- 
cular ſum modifi'd for the Communion Elements, which the Mini- 
ſter was once found to have right to, though he do not Admini- 
ſtrat the Sacrament yearly, but now it 1sdefign'd that this ſhould be al- 
tered, and that that Money ſhould be ordain'd to be put in the poors 
Box- . 


Y this A& the Nobility , or Prelats arc allow'd to Vote by 
Proxies, if they be lawfully excufd, 


Objerv, 1. This is not allow'd to Barons, nor Burgeſſesz be- 
cauſe the allowance is only ſpecifickly given to Dukes, Marqueſ- 
ſes, Earls, Viſcounts, Lords, or Prelats3 and yet I fee no reaſon 
for the Diſtinction 3 but on the contrary, it ſeems more reaſonable 
that to theend a whole Shire may be repreſented ; that therefore 
they may beallow*'d to deput ſome to Vote, incaſe others beabſcnt; 
for though it may be anſwer'd that the power of Proxies is unne- 
cellary in Shires > becauſe if their members be neceilarly abſent, 
they may chooſe others: For to this it may be reply'd, that 
they cannot chooſe new Commiſſioners, except in cale of Death; 
whereas the Shire may be much concern'd to have their Proxies 
at any one Dyet, Likeas, by the 52 AG Par. 3 Ja. 1. All 
Frec-holders are allow'd to have Proxies in cafe of lawful ab- 
ſence from Parliaments. It is ordinary alſo for the chief Bur- 
rows to chooſe , .and ſend an. Aſlianr to attend their Commiſſi- 
oner. 

Obſerv. 2. By the ſaid 52 A@ Par. 3 Ja. r. abſents ſcem only 
to be allow'd to ſend their Procurators for excuſing their abſence z 
but by this A& they are allow'd to Reaſon and Vote ; and there» 
fore it may be doubted , whether a Brother who cannot Vote in 
hiown Brothers Caifſe, may notwithſtanding be admitted to Vote 
for his Brother as Proxie for another , to whom his Brother is a 
ftranger 3 fince here ſuſtinert perſonam extranei 5 but ſeing the 
affeftion is the ſame, 1 think they would not be allow'd; nor does 
the Parliament now allow Proxies in any caſc. 


* It 


of King Fans the foxth,” 


It may be likewiſe doubted , if this AF may be extended to 
Conventions , fince the A& ſpeaks only of Parliaments, and docs 
not add, or other General Councils , as the 4@& 113 Par. 11 Ja. 6. 
and other As do; but yet the 4# 52 Par.z Ja. rt. allowing Proxics 
in abſence, ſpeaks of Parliaments and General Councils, 

Ob{, 3. It is the Kings advantage and intereſt that Proxies ſhould 
be allow*d ; for they are only to beallow'd by this 4, where the 
reaſon of abſence js warranted by the- King, His Commiſtioner, or 
Council; and ſo the King may allow Proxies, or not, as He 
pleaſes, and needs never allow any to thoſe whom He ſut- 
pets; which is alſo the preſent Cuſtom of England , as to the 
Peers. | 

Obſerv. 4, That though Letters of Atourney out of the Chan- 
cery , be ſufficient for abſence m other Courts 3 yet by this 4, 
the abſents muſt give a written warrand under their own hand, 


His A& gives inſtructions to Juſtices of Peace and Conſtables, 
which 15 renew'd, and ſomewhat altered by the 33 4& Par, 

T Ch, 2. But by this Act , their Decrcets are ordaind to receive 
Exccution Ly Letters of Horning and Poynding; and that no 
Suſpenſton ſhill be granted, but on Confignation 3 which Conlto- 
nation 1s neither appointed by the forcfaid A& 33, nor is it now 
in viridi objervantia : and though by both the Acts, they are or- 
dair*d to proceed again(t Cutters of green Wood , Slayers of red 
and black Fiſh, &c. yet they are not in uſe to procecd in ſuch 
caſes; becauſe the A& appoints, that Commiſſions ſhall be grant- 
ed to them for that effect ; but theſe Commiſſions have never as yet 
been granted - Though by our Cuſtomes, no perſon can be hol- 
den as confelt, except they be perſonally cited 3 becauſe elſe men 
might be drawn in ſnares , by Citations at Dwelling-houſesz yet 
here they are allow'd to be holden as conteſt upon the ſecond Cis- 
tation at their Dwelling- houſes becauſe the ſubject is ſmall in Juſtice 
of Peace Courts, | 

This Act is likewiſe Explain'd, crizr, pra, tit. Juſtices of Peace, 
and is Ratifi'd by the 3g AG Par, .1 Ch, 2. Where the Council is 
allow'd to grant them , what further inſtruftions they ſhall think 
fit, | 

The Council uſcs to name Juſtices of Peace, 1n place of ſuch as 
dy ; z:nd it being alleadg'd that all Commiſhons ſor: Juſtices 
of Peace ſhould flow from the King immediatly., this was refu- 
| fed by the King , as being contrary to the conſtant Cuſtome of 
Counci], whom the King allows to name Julticesof Peace, 


B* this excellent Act , ſuch as have peaceably poſſeſſed their 
Lands for fourty years, are ſecured by Preſcription, 


As to this Ait is obſervable 5 .. Firi#, That Preſcription is on« 


ly competent to ſuch as have” bruiked by vertue of Heretable-In-' 


T ttt fcfrments 3 


« # - 
- - -. 
AIM" —s yep SEPA PHY AHI SIT FAG. AY T7 oe Rs 4 nt) 


ye IS V4 OT CI. es PREIIER TE, TOAD FP PAS AIR I ar 0 9 PETE IE AI OT. RA A 90 A EI 9 Ie 7, HIT 


346 


Obſervations upon the twenty two Parliament 


feftments 3 and therefore he who alleadges' Preſcription , muſt 
alleadge an Heretable Title; but though the Pofletior be not ex- 
preily Infeft 5 yet 1f he has poſleſſed the ſubject, as part and perti- 
nent, it will be ſufficient 3 and therefore a Salmond-fiſhing was 
found to be preſcriv'd , though it was alleadg'd to be 7nter regalia, 
fbnce the Prefcriver was Infeft cum piſcationibus 1n general , Febru- 
ary 7. 1672, But if the Preſcriver be Infeft upon a bounded Evi- 
dent , it will not furniſh him a valid Title for preſcriving, as part. 
and Pertinent , any Land that is without the bounding, Novewter 
I4. 1671. This Ad is allo extended to Heretable Offices ,' as to 
Patronages, Penſions, and all Servitudes, though nor exprefly 
mention'd 3 and though Heretors and Wodletters are enuinerated, 
ſometimes as different trom one another, AF 6 Sefs. 2 Par. 1 Ch. 2, 
yet Heretage in this Act comprehends Wodlets, . and it is even ex- 
tended to long Tacks; fo that it was found, that after fourty years 
they could not be quarrel'd, as granted without conſent of the Pa« 
tron, Fuly 7.1677. 

This want of a Title likewiſe, and of boa fider, hinlers a Vaſ- 
fal to preſcrive againſt his Superiour , fince the reddendo of 
that ſame Charter, whereupon he founds his preſcription, ob- 
liges him ſtill to know his Supetiours Rightz and by this AR 
for the ſame cauſe, a Wodfſet cannot preſcrive , where the 
Reverſion was incorporat , in the body of his own Infctt- 
ment, 

Since this AF appoints that His Majeſties Lieges brutking for 40, 
years, ſhall have Right by preſcriptionz it may bedoubted, whether 
preſcription can run in favours of ſtrangers, who have not been Nas 
turalized 2 

Obſerv. 2. That theſe fourty years are only to run from the date 
of their Infeftments by this Act 3 and yet in warrandice, It 15 0n- 
ly to run from the date of the Diſtreſs : but from both it15clear, 
that the reaſon is , becauſe till then , they who have ſuch Rights, 
on valent agere ; and therefore the exception allow'd by the Cj- 
vil Law of non: valens agere , 1s allowable in ours, though it benot 
expreſſed in this A , as minority is, whereby it ſeems that ex- 
ceptio firmat regulam in non exceptis. Likeas, it was found in the 
Earl of Layderdaihs caſe , againſt the Earl of Iweddel , that Lau- 
derdail being Forefaulted by the Uſurpers , preſcription could not 
run againſt him during that Forefaulture 3 but where there is a 
Title., preſcription may run , albeit the Defender was abjens rez- 
publice cauſa , art the leaſt, durſt not come home in the Uſurpers 
time, for alleadg'd Crimes committed againſt them, as was found 
in White-foords ke 24 of July 1678. He having kill'd in Holland 
Dorijlaus, one of the Kings Murderers, for the Lords thought that he 
might:have Transferr'd his Title to another, and ifthis reaſon hold it 
ſeems that abſens reipublice cauſa in general,is not ſuſtainable as Mino- 
rity is, fincetheſe who are abſent may leave Procuratories to purſue 
their Rights, 


| It 


bee, 


of King Fares the foxths 
It may be likewiſe debated , that ſuch as are ©? 214jore hin. 
dred from coming to purſue, as being taken by Robbers, or Pi- 
rats , ſhould have the priviledge of 20x Talentes agcre, though no 
exception be made of them here, for though the chick delipn of rhe 
AG& be, to eſtabliſh Heretable Rights in the perſons of fingular 
Succeſlors, who catinot know ſuch accidents, and are (ccure it they 
find a fourty years progreſs: Yet preſcription was at firſt introduced, 
for puniſhing the flouth of the Proprietars , amongſt other Rea- 
ſons; and therefore z0z valens agcre , was allow:d by the Civil 
Law and ours. | 


It :may be alſo doubted , whether preſcription ſhould run a- 
oainſt a furious, or mad Man , fince they are minors in the con- 
ſtruction of Law , and fo are to have Curators , and are leſs ju- 
dicious oftimes than Minors arez but yet fince they are not ex- 
preſt here, when the Law ſecur'd priviledg'd Minors , it is pre» 
ſum'd they were deſignedly omitted 3 ' and it were hard to 
know who are Furious , and Furioſity might continue eigh- 
ty or Ninety years z or a man might feign himſclf mad, ©. 


 Obſerv, 3. That this AQ makes a difference betwixt ſuch as are 
ſingular SuccefJors ( who muſt produce for the Title of their Pre- 
ſcription, not only a Scaline , but a Charter) and Hcirs who 
need produce no Chartcr, but Sealines, one or moe, proccedine 
upon Retoures, or Precepts of clare con5tat; But becauſe the Act 
ſayes , That they ſhall produce Seafines , one or moe continued, or 
Standing together for the ſpace of fourty years ; theretore the Lords 
found ; that Sealines nuſt be produc'd by the Heir, by vertue 
wh.reof, he and his Predeccllours have bruiked for fourty years, 
during thr being Intett ; and ſo where the Father was Infeft, and 
lived thirty nine years3 yet the Son not having been Inteft, though 
heand his Grand-child poſleſled for above 100, years: This Sea- 
ſine was not found a ſufficient Title for preſcription , February 15 
1671. Earl of Argile contra Mcnanchtan, and the reaſon is , be« 
cauſe a Sealine is but aſſertionotariiz and therefore it was too lax 
a foundation for an Heretable Rightz and one Sealine may be ea- 
filicr forg'd than moe Seafines can, and one Seaſine being forg'd, 
may be laid up inthe Charter-Chiſt, ſo that the true Proprietar 
could not, before the Regiſtration of Sealines , know how to im- 
prove the ſame: and ſince this AC requir'd no Charter from 
Heirs, it was juſt that it ſhould require more Seafines, to ſecure 
againſt Falſhocd: But fince the Act appointing Sealines to be Regt- 
ſtrated,the argumeat of cafie Forging 1s much taken oft; Becauſe the 
At of Parliament ſayes,That it 3s neceſaryto produce a Charter, grants 
ed to theme bytheir Superiours and Authors : It may be doubted whe- 
ther the Superiour 1s oblig'd to receive a Vaſlal , though fourty 
years in Poſleſſion, except he or his Predeceflors can ſhew a Char. 
ter from him 3 and that becauſe , not only does the A of Parlia- 
Tttt 2 ment 
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ment ſay Cepulative Superiours and Authors ; but without this, there 
Is no Tule againſt the Supertour : and ſome rather think the Su- 
periour would b- excluded by this fourty years Pollethoa from his 
Right of Supertority. 


Cſirv. 4. Though the At require Charter and Seaſlins, yet a 
Diſpolicion, cr Precept of Seafinwould be tuthcicnts tor many Coma 
picat [Kighis hive no Chattcr, 


Obſerv.5.Theſe fourty years run,' de momento in momentum 3 and 
theretoe the Preſcripuon wanting a day, was not ſuttain'd, July 6, 
1671. I hough it was alicadg'd that de mmm ron curat prevoriand it 
would be ſevere to take away the old Heretage ot a Family, for 
want of one day, orbour. 


 » Thele fourty yearsare temprs continuum, and not xtile; and there- 

fore the Law tubduces not trom the Compt, thoſe years 1n which Ju- 
dicatures were not patent 3 or in which, War and Peſttlence hin- 
derced the Proprictar to purſue, the Zo of Jure 1671, but it may 
be here doubted, quidjuris, it Judicatures were not open through 
War , or- Peſtilence , tor the greateſt part of the whole fourty 
Ears, 


Obſerv. 6, This Preſcription runs againſt His Majeſty, as well 
as Subjects , for the Act ſayes expreſly , that theſe who have pojſej- 
ſed fourty years, ſhall not be troubled by His Majeſty ,or any other, which 
was exprelt , leaſt It it might have been aileadg'd that the neglt- 
gence of His Majeſties Officers, ſhould not prejudge him in not 
purſuing, &c. Which are the expreſs words of the 14 AG 16 Par, 
Ja. 6. | 


. Obſerv, 7. That by this 4& the Preſcription was drawn back 
in favours of thoſe who had poſleſſed fourty years, prior to the 
AG; for drawing back whereof, nothing can be anſwered , but 
that this Remedy was previouſly allow'd by the Civil Law ; but 
leaſt the Subjects might have been hereby prejudg'd, thirteen years 
are allow'd to run from the date of this A& , ſo that though they 
had polleſſed fourty years before the 4, they could not preſcrive, 
cxcept they had likewiſe poſleſſed 13 years after this AF; and 
though in this Clauſe the priviledge of Minority be not repeated ; 
and that it ſeems that the Parliament delign'd not to deduce mi- 
nority out of ſo ſhort a time, as 13. years, fince having had it un, 
der conſideration inthe AF, they excepted itnot in this Clauſe; yet 
it was found that Minority was to be diſcounted evenin this caſe, Ju- 
iy 5 1666, 


Obſerv. 8, That by this A it is declar'd , that except the Sum- 
mons be Call'd and Continu'd , it ſhall not interrupt Preſcription 3 
and it is declard, That the Raiſers of Summons ſhall not be oblig'd 


to inſiſt , cxcept where the Summons is called and continued, and the 
| De- 


of King Jants the frxth 
Defer ders ofnew Summoned hereby: and yetthe 3 of July 1647. El- 
leis contra Scot, It was tound, that upon a ſingle Summons, one 
may be forc'd to infilt, which I cannot reconcile with this Clauſe, 
except by reſtricting this Clauſe meerly to the Courſe of thirteen 
ycars here ſpecifti'd , and generally a firſt Summons Executed, in- 
terrupts Preſcription , January 26. 1622. And of old , the Exec 
cution of a tirſt Summons did interrupt, though they bare no ex- 
preſs relation to the Summons , upon which the Interruption was 
founded - but becauſe rhere were ſeveral Summons at the ſame 
parties inſtance'; ſo that the Execution of one Summons might be 
obtruded for the Execution of another. It 1s appointed that the 
Execution of Summons ſhall bear expreſs relation to the Names of 
the Purſuers, and Defenders ; and it ſha)l not be ſufficient that 
the Ex«<cution dues generally relate to the Summons by the 6 A& 
Sc{j. 3 Par. 2Ch. 2, and it had been fit, that the Act had added, 
that the Execution ſhould bear the nature of the Aion deduced 
in the Summons 3 tor elſe ,. where the Purſuers and Deten- 
ders are the fame, one Execution may be ſtill obtruded for ano- 
ther. | 
Obſerv, 9, Albeit this A& appoints all Rights to preſcrive g 
yet ic was tound , that Heretors cannot preſcrive a' Right of their 
Ticnds agaiaſt Titulars, except the Lands were Feued, cum de- 
cimis incluſis; but that they might preſcrive Liberation for by- 
gones preceeding fourty years, as in Cuſtoms and Feu-duties, 
which preſcrive not ; quoad the Right, though negleGed four- 
ty years, February 7. 1666. Earl Panmuire contra the Parochi- 


oners of {ruerneſs ; Vid, Obſervations upon A 57 Par. 5 


Jas 4+ 
Obſerv. 10. That Falſhood never preſcrives by our Law ; but 


whether this be in our Law peculiar to that Crime 3 I have De- 
bated crim. prad, tit. Preſcription. 


Obſerve alſo from the Narrative of this At, that the Regi- 
ſtration of a Paper in the publick Regiſter, is a great Adminicle 
of Approbation,for the Paper muſt be left there: Though Falſhood 
preſcrives not , when the Paper is produced , and the Purſuer of- 
fers to improve the ſame: yet it may be doubted, -whether when 
Papers are only call d for in an Improbation, in order to a Certi- 
fication , and for trying of the Defenders Rights ; Preſcription 
may not be receiv'd againſt that preſumptive Falſhood, wherein the 
Writs are only Declar'd to be falle, ' fi&@zone Juris, and the true in« 
tent of ſuch Improbations, 1s in ette& but to try the Rights civi- 
ly ; and ſo it refclves properly , but ina Redu&tion, though that 
dangerous Certification of preſumptive Falſhood is adjetted, ob ter- 
rorem, | 
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Y the 57 AT Par, 5 Ja. 4. Summons of Error prefcrive with- 

in three years, 1n fo far as concerns tae puniſhment againſt 
theſe who have committed the Error, who cannot be puniſhed af. 
ter three years: But yet by this AF , the Retour it ſelf may be 
Reduced at any time within twenty years : which Preſcription of 
twenty. years , militats only in cates of Competition , betwixt the 
ſeveral kinds of ileis among(t, themſelves ; as whether the Heir of 
Line ſhould be prefer'd to theHeir of TailziezBut it docs not exclude 
the clear intereſt of Blood;for jura ſanguimis nullo jure ctvils dirimipuſ- 
ſunt 1. 8. ff.de Reg.Jur. and therefore an elder Brother was found to 
have good intereſt to Reduce a ſecond Brothers Retour , Jarua- 
79 11.1673. By this Act, though ſuch Retoures may be Redu- 
ced in prejudice of perſons ſo ſerved : yet if the perſon fo Ierved 
have Dilpon'd their Right to ſingular Succeflors, having bona file 
acquired Rights, as ſaid is, they cannot be prejudg'd > And in 
our Law this is ſtj]l introduced, for the good of Commerce, in 


favours of ſingular Succeſſors 3 tor how ſhould tt.ey know that the 


Retour was Reduceable, Yid, AGF 18 Par. 23 Ja. 6. Where 
the like priviledge is granted to fingular Succellors of Bank - 


r upts, 


Y this A& we find that Executors Nominat had formerly by 
vertue of their Office, the whole D<ctunfts part of the Execu- 


' try , that is to ſay , the whole Executry , if there was no Wife or 


Bairns; the half where there was only a Wife and no Bairns; 
Or only Bairns, and no Wife: and. the third , where 
there was a Wile and Bairns : But by this juſt Act , they 
are only ordain'd to havea third of the Defunds part 3 and there 
was good reaſon for abrogating the former Cultom, . where 
by the Executor was in effc& univerſal 'Legatar, where there was 
no other Legatars. Albeit in reaſon the Executor ſhould only have 
had ſome ſmall acknowledgement for Executing the Detuntts 
Will. | 

Obſerv, 1. That albeit the Narrative of this Act mention only the 
caſe of ſtrangers, who are Executors nominat 3 yet where a Wite js 
nominat, ſhe has the ſame Intereſt , viz. athird of Deads part, to 
beſide her own half, or third of the 


Moveables, as Relit; ſo that all are underſtood to be ſtrangers in 


this AR, except the neareſt of Kin, who would fall to be Executors 


by Law; Butif one of moe neareſt of Kin were nominat, it might 


be doubted what ſhare of the Moveables ſuch an Executor would 
have , whether he might claim a third of Deads part, as, Executors 
nominat , and a ſeparat Intereſt as one of the neareſt of Kin? Tt 
ſeems probable, that if there were only twoneareſt of Kin, where- ' 
by the Benefite as neareſt of Kin would be greater than as Execu- 
tors, he would only have the half, and nothing as Executorz be- 


cauſeby this AC , if the Executors have a third of Deads part by wy 
; | other 


% ' 


of King James the frxth, 


other Title, he is not allow'd another third by vertue of the Ac ; 
and albeit a Wife have both a.half, or third as Relic, and a 
ſeparat third as Executorz yet the Relics part is not by Succeſii. 
On , but is her own proper Intereſt, ariſing upon the Difloluti- 
on of the Marriage - Whereas the queſtion is here only as to- 
Dcads part : Bur if there were moe in the ſame Degree to the 
Defundt than three Pcerions , whereby the Executors Intereſt, as 
neareſt of Kin, would be lels than a third 3 - In that ca{ hemight 
claim the benefir of this Act 5 Becauſe though the main and or- 
dinary Cate conſidered, is of Executor Strangers: Yet the Statu- 
tory part of- the Act is general - and it were againſt Reaſon. that 
the nearclt of Kin ſhould be in a worſe condition than a Stran- 
ger. 


Obſerve 2. That this Act relates only to Executors nominat 5; 
and therefore Executors Dative have no more for Executing the 
Ofhce, than their Expences, which 1s very reaſonable : for other- 
wayes Sirangers would frequently ingire themſclves to the pre- 
judice of the nearelt of Kin Novemler 28, 1676, 2 Ker contra 
Ker, 

O:ſerv. 3, That notwithſtanding of this AQ , where there is an 
univerſal Legatar , the Executor gets no part of the Defynas 
part, January 15. 1674. Patoun contra Leiſhman , November 29 
1626, Forſjih contrs borſyth. 


Obſerv. 4, That by the Confirmation of the Decfunds Teſta- 
mci:t , the intcreſt of the neareſt of Kin 18 ipſo jure Eſtabliſhed, 
ſo that albeit the neareſt of Kin ſhould immediatly Deceale before 
Exccuting of the Teſtament, the intereſt that- was competent to 
him, is Tra! -ſmitted to his Children , or nearcſt of Kin, as was 
found , February 12. 1662, Bells contra Wilkie, Where the three 
Siſters of Patrick Hell being Confirm'd as Executors, whereof 
one. Deccating before Executing the Teſtament , her Son did 
Conti in his Mothers Teſtament , the third part that belonged 
to his Deceaſed Mother , for which the two ſurviving Executors 
were found countable to him 3 - but where the neareſt of Kin Di- 
ed before the Teſtament of the Defun& wes Confirmed 5 It was 
found that the Interct which would have been competent to that 
neareſt of Kin Confirming was not Tranſmitted to his Execu- 
tor 3 butthat there was place for the neareſt of Kin, of the firſt 
Defur&, February 17, 1663. Forſyths contra Paton : Where it 
was allo found, that a Child having ſurvived his Mother , did not 
Tranſmit her third to his Father as a legittivz 5 But that the Father 
was lyable for the third of his Moveables to his Wites Brother, who 
was her Executor, and neareſt of Kin, 
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found, that the Superiours Seafine was not quarrellable by the 
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Here are two caſes provided for in this A 3; Firſt, That 
Liferent Tacks of Lands and Tiends, (hall not fall under 
ſingle Eſcheat, but under the Literent-Efcheat ; and yet if the 
Superiour , to whom that Life-rent-cſ{cheat falls, go tothe Horn, 
that ſame Lifercnt-eſcheat of the Vaſſal will fall under the Superi- 
ours lingle Eſcheat 5 forit is no Lifcrent in the Superiours perſon, 
for he has only Right toit during his Vaſlals Lifetime, but not du- 
ring his own- asalſo, for the ſame reaſon , it the King Gitt the 
Liferent Eſcheat to a Donatar, it will fall under the Donatars 
ſingle Eſcheatz and if the Donatar athign the ſame , it will fall un- 
der the Afſigneys ſingle Eſcheat, not becauſe Aſſignationsmakes that 
moveable which was Heietable, for Afſignations alter not the Na+ 
ture of the thing aſſign'd ; but becauſe the Afligney has not theſe 
Rights for his Lifetime. | 


The ſecond part of this Statute provides, that in caſe any 
Tacks of Lands or Tiends, contain more Liferents ; The 
Firſt Liferent onlyſhall fall under theLiterent Eſcheat by the firſt Life- 
rentersRebellon:But the remnant Literenters,or Heirs, ſhall not be pre- 
judged, | 

It is fit here to obſerve, that if a Tack be ſet for ſifty or ſixty 
years, yet it falls under the fingle Eſcheat,for all that falls not under 
Liferent-eſcheat, falls under ſingle-eſcheat ; and this, nor no ſuch 
number of years is a Liferent, but quid jaris, 1f a Tack be ſer for a 
hundred years, which 1s a Lifetime by expreſs Law. And fince 
Tacks were the only habile way of Tranſmitting Tiends of old, and 
are yet the ordinary way, it 1s hard that all our Rights to Tiends 
ſhall fall under fingle-eſcheat, 


Y this AR, all Reverſions, Regreſſes, or Bonds for making 
Reverſions or Regreſfes, or Aſlignations thereto, and all Sea- 
fines are to be Regiſtrated within ſixty dayes, after the date of the 
ſame 3 and 1 find that Sand. deciſ. Friſ. lib. 3. tit. 22. def. 15, ſhews 
that they have the ſame Regiſtration of Hypotheques 7 7-mobil;- 
bus: | 
Obſerv, x, This neceſſity of Regiſtration 1s only introduc'd in 
favours of ſingular Succeſſors , acquiring poſterior Rightsz and 
therefore the nullity of not Regiſtration, was not ſuſtain'd at the 
Inſtance of one who had no ſtanding Right in his Perſon, March 
25. 1633. Nor is this Nullity ſuſtain'd in favours of the Diſponer, 
or his Heirs, for qnoad them, theſe Rights are valid without Re- 


 giſtration 5 nor was it ſuſtained at the inſtance of the Son ; who 


got the Eſtate Diſpon'd to him by his Father, with power to the 
Father to buxden it with a Sum , ſince this Son was found to be 
no third party, February 27. 1667+ And for the ſame reaſon it was 


Val- 


- 


of King James the ſoxth, 


Vaſſal: This neceſſity of Regiſtration being only introduc'd in 
favours of ſuch as have poſteriour, Heretable Rights , June 12. 
1673». | 

Obſerv, 2. It is thought that the ſixty dayes-, within which 
Seaſins are to be Regiſtrated , are foto be counted only, -that 
either the day upon which the Writs are dated, or the day on 
which they are Regiltrated, muſt be free. 


O-ſerv. 3. That ſince the AR ſayes, That theſe Seaſins and others 
ſhall be Regiſtrated in the places deſigned in this Af ; That there- 
tore 1t may be doubted, whether when Lands ly within different 
$hires, but are united , it in that caſe they are to be Regiltrated 
in the Shire where the place Iyes, at which Seafine is to be ta- 
ken by the Charter of Union, or at all the places where the Lands 
ly. 

Olferv, 4. Though this Ac appoints Renunciations, and grants 
of Redemption to be Regiltrated : Yetthe Lords found , that Or 
ders of Redemption fall not under this At , and need not be Re 
oiftrared, Fuly 29. 1623. But yet they found, that an Infeft- 
ment of Annualrent could not be taken away by Diſcharges grant- 
ed by the Debitor, nor by Compenſation of his Debts, in prejudice 
of a fingular Succeſſor, who had Right to the faid Annualrent ; 
and that becauſe, F#iri?, The deſign of this At appears by the 
Narrative , to be made for ſecurity of Buyers ; and buyers could 
not be ſecurcd , it ſuch latent wayes of extinftion were allow» 


ed. 


2. An Infeftment of Annualrent 1s Conſtituted by a Seaſine; 
which muit be Regiſtrated 3 and therefore 1t cannot be taken a. 
way, but by a Renunciation, or ſome Paper which muſt be Regi. 
ſtrated. 

23. By the 3 4# Par. 2. Ch. 2. Inſtruments of Reſignation, ad 
remanentiam, whereby Rightsare taken away , are by the ſame Ar- 
gument ordained to be Regiſtrated in the ſame way that Seafins 
are. 

A Though by this A@ there be not expreſs mention of Rights of 
Annualrentsz yet they are comprehended under the word Wod- 
ſets ;, firr an Infeftment of Annualrent'is bur in effe& a Wodſet of 
theRents3 and though this A& is only urg'd againſt ſuch as an- 
nalzie their Lands; and that it was urg'd, that an Infeftment of 
Annualrent was not an alienation of Lands , but rather a Ser- 
vitude upon them 3 yet this is a miſtake > for an Infefttment 
of Annualrent is an alienation , elſe it could not infer Re- 
cognition , as without doubt it does. As alſo they found, 
that Renunciations of Annualrents, which were holJen of 
the Difponer , are ſufficient without any Reſignation , ad remanen- 
tiam; though it was alleadg'd , that asa Charter without a Sea- 
ſine cannot Conftitute an Annualrent 5 fo neither can a perſonal 
NYXX Re- 
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Renunciation , without an Inſtrument of Reſignation extinguiſh | 
itz Put becauſe this Act ordains theſe Renunciations to be Re- 
onſtrated; therefore they are valid againſt ſingular ("Fo elle 
why ſhould they be Regiſtrated, Jarnary 7. 1680. Mztclelland con- 
tra Muſhat, 

Sifce this AQ of Parliament requires that all Seaſtnes,Renunciation; 
of Wod(zts, &&c. ſhall be Regiltrated,] think the Booking of thum 
is neceſſary : nor 1 it ſufficient (as ſome pretend }) that they are 
produ.*d, and ma ked by the Clerk, becauſe ( as they foy) the 
Lieges can do no more , and they ought not to be punifld for the 
Clerks neghgencez for if this were ſufficient , no fingular Succeſ- 
ſor could be ſecure, and the producer may purſue the Clexk if he 
book them-not, tince the A& of Parliament requires atual R gle 
ſtration. 

By this Ad all grants of Redemption are to be Regiſtrated, for 
ſecuring ſingular Succefſors ; but ſeing the ufing an Order of Re- 
demption, with a Declarator thereupon , will evacuat the Wod- 
ſet, eyenas to a ſingular Succeſſor 3 and yet he cannot know 
whether there be ſuch an Order uſed , and Declarator obtain'd, 
It not being requiſite that either of theſe ſhould be Regiſtrated 5 
it ſeems that ſingular Succefſors are yet unſecure : As alſo, fince 
ifa perſon obtain a Decreet againſt him to whom he ſold his Land, 
decerning him to grant him a Reveiſion, conform to his promile, 
this will be valid againſt a ſingular Succeſſor ( though the pro- 
miſe was not )- and yet the ſingular Succeſſor cannot know 
this Decreet, nor needs it be Regiſtrated and thcrefore this 
Regiſter ſeems yer no ſufficient, and adequat Remedy in Wod- 
ſets. . 

Obſerv. 5, That by this A@ it is provided , that Seaſins and 
Reverſions therein contained , given by Provoſt and Baijlies of 
Burgage Lands needs not be' Regiſtrated , neither in Burgh ror 
Shirezas was decidedFuly 21.1666, And thatSeaſins of Lands in Lezth 
need not be Regiſtrated, though it be no Burgh Royal, Fuly 10, 
1623. The reaſon of which Exception was founded upon the ex- 
a&tneſs of Town Clerks , and the conſtant Cuſtom thereof , Book- 
ing how ſoon the Seafin is granted ; * and fo far are Seafins with. 
in Burgh exeem'd from ſuch Solemnities , that the Lords ſuſtained a 
Seaſin within Town, being ſubſcribed by the Town Clerk, though 
there was no Veſtige of it in the Towns Regiſter , nor the No- 
tars Protocal , ':and was Latent for many years, Fare 3o. 1668. 
and. thus fingular Succeſſors were not ſufficiently ſecur'd by this Sta- 
tute within Burghs, for though Town Clerks ule to Regiſtrat, yer 
there being noneceſfity upon them to Regiſtrat, and the Seafin nor 
being annulled for not 'Regiſtration 3 it follows clearly that rhere 
1s no ſecurity ,z and therefore by the 11 A@ Far. 3 Ch, 2. 
This is alter'd,. and the neceſſity of Regiſtration is thereby ex- 
tended to Scaſins within Burgh, and to all other Writs, which by 
this AZ muſt be Regiſtrated. ” 
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He Formuſd in looſing Arreſtments of old, was by the Meſ. 4 CT 


ſengers giving a Teftiticat under his Hand, that the Arreit- 
ment Jaid on by him was lookJd; this being too great.a Truſt for a 
Mcfſenger, and they receiving oftimes irreſponſal Cautioners. By 
this AR itis ordain'd, that Arreſtments ſhall be 100%] only by Let- 
ters on Bills paſt by the Lords, which is now obſerv'd , and Cau- 
tion is found to a particuJar Servant in the Bill-Chamber, to whom 
the Trying that the Caution is ſufficient , is referr'd, and the or- 
dinary way to hinder an unſufficient Cautioner , is by getting a 
Warrand i preſentia from the Lords of Seſſion, for that Effet, at- 
ter preſenting whereof to that Servant , if inſufficient Caution be 
receiv'd : The Lorcs will give Warrand to Arreſt de zovoz but 
if the Cautio! be once found, andthe Letters exped; The Lords 
will not allow upon a Bill, Arreſtment to be made de novo, nor 
recal their Letters, though the Caution be inſuitictent, the Clerk of 
the Bills being anſwerable by his Office for the ſufficiency of the 
Caution, : 


His AC grants power to all who are Infeft in Forreſtries to 
gucge ſuch as thoot and kill Vennifon, aud Wild-fuw!l there- 
in, and that by an Inqueſt, whigh ſeems toexclude all other waves 
of Tryal z for incluſio unins et excluſio aSriusz and this Inqueſt 
was ordain'd to prevert the partiality , and paſſion of the He* 
rctor. 
His 4 puniſbing Drunkards by fining , is not well cnough 
obſerv'd, though it be renew'd A@ 19 Par. 1 Ch. 2.. It 
ſeems by this 4& that the Kirk 1s regularzter, founded in the judgeing 
and fining of Drunkards, though it may be alleadg'd that this were 
to ſecularize too much Kirk Seſhons, which is properly an Eccleſi- 
aſtick Judicarure, and by the Commiſhon granted to the Juſtices 
of Peacez The Juſtices ſeem to be made the only Judges, as 
appears not only by the Taſtru&ions given to them, but by the ſaid 
19 AF Seff. 1 Par.1 Ch. 2. Though it be alleadg'd that Kirk-ſefſi- 
ons have likewiſe a cumulative. Juriſdition for puniſhment of all 
Scandals3 for which the 22 A@ 3 Sefs, Par. 2Ch2.is alleadg'd; and 
the conſtant practice of .the whole Nation; and it was found b 
the Council, May 1681, The Kings Advocat comtra the Juitices 
of Peace of Dumfermling;: that (the Kirk-ſeſſions might uplift ſuch 
fines as were voluntarly, ,pay*d to them for ſuch Scandals, without 
beiog countable to the Juſtices of Peace for them, IT 


TH difterence betwixt a Caulp and Herezeld , is that a Canlp is 
is the beſt aught, or Beaſt that. 4 man has, which is due'to 
the Chief, or Maſter, after his. Death for protein g his Bairns, 

given by expreſs pation , whereas 'a Herezeld is the beſt Beaſt 

due to the Maſter only by . Law , after his Tenncnts Death: x 
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Canlps are here Diſcharg'd, but Herezelds were allow'd , 2» 
Attach, cap. 23. But it would ſeem that Herezelds, and all 
taking of the beſt Beaſt is diſcharg'd by this Act , albeit indeed 


they-are not, 

J His AF is Explain'd in the 45 AG Par. 11 74.6. To which is 
to be added , that by this 4F, the Relifts and Bairns of No- 

tars being oblig'd to bring in their Protocals to the Clerk-regiſter 


' within fifteen dayes, after any Notars deceaſe; the Regiſter uſes 


ACT 


ACT . 


prized for, and ſo the Rent was at. firſt but anſwerable to the 


to appoint a Deput, call'd now , the Clerk of the Notars , who 
. draws their Bill , and receives Caution from them 3 and 1s by his 
admiſſion oblig'd to do Diligence to mark the Books of Notars, 
and to receive Band for their returning their Booksz and therefore 
Sir William Primroſe, tor not doing Diligence, was Depof'd upon 
a Bill to the Lords , February 19 1680. Though he alleadg'd 
that the Wives and Bairns only of the Notars, were oblig'd 
to bring in their Protocals, but not he, and he was content 
for the future , to follow what Inſtructions (ſhould be given 


him, 


King Fats the fixth, Part. 23. 


Here being a General-Aſſembly held at Pearth in Auguſt 

1618, by Hadingtoun , Southesk, and Scoon, as His Ma« 

jeſties Commiſſioners 3 there were five\ Articles therein 

paſt, in order to uniformity with England , viz. Kneel- 

ing at the Sacrament, Privat Communion, Privat Baptiſin, Confire 

mation of Children, and the obſerving ſome F eftival Dajyes, for confor- 

mity with the Church of England, as far as was poſſible; Which Ar- 

ticles are here Ratifi'din Parliament 3 nor is there any ſtanding Law 

made fince to abrogat them albeit for Peaces ſake, they have not 
been much obſerv'd. | : | 


\/ 1d, obferv. on AG 3 Par. 22 Ja. 6. Supra. 

Ti this AG it is warranted, that ſuch as Compriſ'd great Eſtates 

for ſmall ſums, did notwithſtanding, poſſeſs the whole Rents for 
payment of their ſmall Annualrent z and therefore to Correct this, 
It 1s ordain'd by this A&, thatthe Comprizer ſhall impute in-pay- 
ment of his principal ſum , the ſuperplus of the Rents of the Lands + 
Intrometted with-by him, and the true reafon of the former Cu- 
ſtom was, becauſe by the37 4# Par, 5. Fa. 3. The Lands Com. 
prized were to be adjuſted by the. Sheriff, with the ſums Com- 


An- 


-. 


of King James the ſrxth. 
Annualrent , though thereafter all being Compriſed , the Com- . 
priſcr appropriated all the Rents, without imputing, as faid 
IS. 

 Obſerv, 24, That. this AF makes only the Compriſer 1yable for his 
actual intromiſtion 3 - and it has been found that the Compriſer' 
is not bound to intromet - But yet this is ſo ſevere to the poor 
Debitor, and the other Compriſers, all whom the firſt Compri(- 
er may debar , and fo ſuffer the Tennents to Bankrupt , and the 
Lands to become waſte ; that therefore if a Compriſer once intro- 
met, he is bound to continue his intromifſion ; and where there 
are Tacks ftanding, he is bound to do Diligence, February 9, 1639. 
or where there are moe Compriſers , the Lords may force the fir{t 
Compriſer to do Diligence, or if he do not betwixt and ſuch a 
time yearly, they may allow acceſs for the ſecond to enter to the 
Poſſeſſion , Febrnary 11. 1636. July 1662. Or if the firſt Com- 
priſer exclude any Diligence that the ſecond is ufing, he will eoipſo 
be lyable thereafter to do exact Diligence. 


Obſerv. 23. By this AQit is Declar'd , that upon payment of the 
principal Sum and Annualrent, and the Expence beſtow'd by the 
Compriler , in pailing and obtaining Infeftment together with the 
Annualrent of the ſaid ſums, and the neoeffary Expences beſtow'd 
in leading the Compriling, that then the Compriling ſhall expire 
ipſo fadog that 1s to lay, by way of exception, without Declara- 
tor, though ordinarly an order of Redemption be utd 3 and noe 
, only does payment ,} or intromiſſion with the Mails extinguiſh the 
Compriſing, and prove againſt fingular Succeſſors , but evert 
any acknowledgement of payment by the Leader of the Compriſing 
will extinguiſh the Compriling againlt thoſe fingular Succeffors, 
Fuly 23 1662, RET | h T 

Obſerv. 4. That the Comprizer is to get allowance of a years 
Duty, as due to the Superiour by this AF , and though he get 
himſelfentered for leſs by the Superiour than the years Duty, yet he 
will get allowance of the full years Duty that wasdue to the Superi- 
our, whole gratuity will be of no advantage to the Debitor, July 
2.1025. s | 
_ Obſerv, 5. That by this AQ, what is pay'd to the Superiour bears 
Annualrent, as do the neceſſary Expences3 but it may be doubted, 
if Annualrent be due for Sheriti-fces. 


. Obſerv. 6. That Comprifings are not to run againſt Minors, but 
that it is lawful for the Minor at any time within the age of twen- 
ty five years to Redeem, which priviledge was found not only to 
be due to Minors when the Compriſtng is led againſt themſelves 3 
but even when a Minor hasright tothe legal Reverſion, he being 
himſelf a ſecond Comprifer ; for even in that cafe, a Minor ha- 
ving led a Compriſing may be prejudged as well as the Minor againſt 
whom the Compriting is led, there being the ſame parity of reaſon 


4n both 3 and though this be not clear by the firſt words of the 
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F xception : Yet it is dear by theſe words, 4nd that notwith- 


. ſtandirg of 1he preceeding Laws and PraGiques of this Kingdom, by 


the which , the Legal , Keverſton of the Compriſed Lands expired 


within ſeven years afier the leading of the Compriſing , from the which 
. His "Majeſtic and Eſtates hath by this preſent AG and Statute ex- 


cepted Minors in all tzme coming , declaring the ſame no wayes to run 
agairſt them. . 

Obſerve, 7. That becauſe this A appointed cnly the ſuperplus 
of the Mails and Duties, which exceeded the annualrent to be 
imputed in the payment of the principal ſum, during the ſeven 
years of the Legal , but did not expreſly extend this to the caſe of 
Minority 3 Therefore it was found that Minors not Redeeming 
within the ſeven years, the Compriſer had from the expiring of 


the ſeven years, the whole Rent of the Land for payment of his 


Annualrent, without imputing the ſuperplus in payment of the 
principal ſum , becauſe the Act Corretted only that Cuſtom, quo- 
ad the Lega) , &* leges corretians/non extendi debent ultra verba di. 
rela & expreſſa , February 22 1639, and therefore by the 10 AF 
Par. r Sefſ, 3 Ch. 2. This Deciſion was Corrected, and it was by 
that A& ordain'd, that Compriſers ſhould impute the ſuperplus of 
the Rent, beyond the Annualrent, for payment of the Principal 
ſum, not only during theLegal, but during the wiwle courſe of the 
Minority, 


Tis Ack extends all the priviledges granted to Minors in 
Comprifings to Minors againit whom A djudications are 

led: And from this it would ſeem to follow argymento bujus legis, 
that whatſoever 1s competent in Adjudications, ts not Competent itt 
Comprilings, for elſe this Act had been needIcſs; and theLords would 
not extend the priviledges of the one to the other in many other 
caſes, and ſo would not allow the Superiour to get a ycars Du- 
ty, becauſe the immediat preceeding At 01d allow Comprifd 
Lands to be Redeemable upon the payment of the ſums Comprifd 
for , and a years Renr for their Entry « Bur in this AR of Adju- 
dication , there 1s no mention of a years Duty, and which there- 
fore was thought to be of purpoſe omited , and fo needed a new 
Law, notwithſtanding of the parity of Reaſon, whereupon a new 
Law was made, vi7. the A& 18 Par, 2 Ch. 2, Whereby not on- 


ly the Superiour 1s ordain'd to have a years Duty ; but its exprefly 


Declar'd , That in all Caſes relating to Superiours , Adjudications 
ſhall be in the ſame condition with Compriſimgs , and conſequentially 
to this laſt A&, it was found that the Superiour might at his op- 
tion , either Enter the Adjudger , or pay the Sumsfor which the 
Adjudication was led , ſince the-AR of Pars Fa. 3Par. 5 and AG 37, 


Appoints this in Compriſings , Fune 10. 1671. Scot of Thirleſtoun 


cortra the Lord Drumlanrig: As alſo upon the fame Reaſon, the 
Lords found that the Superiour was bound to receive the Adjudg- 
er, though he could not produce his Authors Rights, Debitors ab- 
| | : ſtrafting 
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of King James tbe ſaxth. 
rating their Writs, becauſe Compriſers are not bound to pro 
duce, February 9. 1667. Ramſay contra Ker. | 


Nota, That Compriſers intrometting, are lyable for their intro- 
miffions with the Vicual , according to the Sheriffs Fiars, and 
not according to the Commiſſars 3 not only becauſe the Commiſ- 
ſars Fiars are made only to Regulat Prices betwixt Tutors and Pu- 
pils, and in other Confiſtorial Caſes 3 but becauſe this A@ fayes, as 
the ſamine were commonly Sold between Tuil and Canadlmas, in the 
Sheriffdom where the Lands ly. | | 


T Hough regularly Infeftments upon Compriſings: and Adju- 4 CT 
dications, ought to be perfefted by appending the Great-Seal, 8. 
yet an Extract of the Debitors Infeftment under the Privy-ſeal, is 
here Declar'd equivalent in fo far as concerns the Debitors Heirs, 
becauſe itis preſurnable that the Debitor has deliroy'd or Abſtracted 
the Writs of the Lands Compritd from him. 
Pueritur, Whether this AR ſhould be extended to Adjudications; 
ſince they are not mention'd here inthe very next A@ to the AF 
anent Adjudications, PR 


1 \His AF allowing Biſhops to Feu out their Ward-Lands*, is 4 C T 
but Temporary for three years, and ſo is expir*d, becauſe gs 

not renew'd, and conſequently Biſhops have not leave to Feu out 

their Ward-lands now: | 


A S Miniſters Gleibs wereto be Tiend-free, ſoought the Soums 4 © + 
Graſs that isallow'd to Miniſters in place of Gleibs, be Tiend- |, , 
free. ; 
| The Reaſon givenby this AF , is, becauſe the ſame is dedicat- 
ed and appointed ad pios uſas , which is no adequat, and ſuffici- 
ent Reaſons , fince Lands mortifi'd to Hoſpitals , are deftinat ad 
pios ſus , and yet are not Tiend-free , that: being a ſpecial privi 
ledge only granted by the Pope to the Celeſiines, or Ciſterti- 
ans , and ſothe few other Orders 3 but ordinarly Hoſpitals and 
= are free from Taxations, as A&I ard AG 15 Par, 1 
C5, I: . 


B* the AZ Par, 22 Ja. 6. Deans and Chapters. were Reſtor- ACT 
ed ; but by this-4& all the Offices and Dignities'of the Chap- 17. 
ter are likewiſe Reſtor'd , and it is declard , That all Deeds 

done ſince the date of that AF, or to be done thereafter , whereby any 
Member of a Cathedral Kirk, being an Office or Dignitie, hath, or 

ſhall be ſuppreſs , or any Land Parſonage, Vicarage , or other Li. 

wing, belonging to the ſaid Dignity , diſſolved from the ſame with- 

out expreſs Warrand from His Majeſty and Parliament , ſhall be 

aull, 25 40 | 2 ; 
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For underſtanding this AF , it is fit toknow that in every Bi- 
ſhoprick there are ſeveral Dignities, allow'd by the Canon Law; 
by which Law, the Word Dignity is either taken largely , fo as 
_ to comprehend all Eccleſiaſtical Dignities, as In cap. denique dift 4, 

But properly it imporis admwiniſtrationem Eccleſiaſticam cune honore 
ett juriſdictione conjunGam , CGleff. in cap. 1. de conſuetud, in 6, and 
generally, all ſuch to whom the Cognition of Cauſes could be de- 
Jegated , were accounted Eccleliaſtick Digaities, cap. cum olim de 
offic. legat. E 

There are in every Chapter , and Biſhoprick with us ſome of 
thoſe Dignities, but of a different Rank and JuriſdiQion,. not on- 
ly from thoſe in the Canon Law , but the Dignities in our own 
Biſhopricks differ from one another , though all of them agree in 
this, that thoſe Dignities which wereappointed at the foundation of 
the Biſhopricks conrinue to this day , and the foundations are the 
Rule, and are very different. 

The ordinary Dignities common toall, are the Dean, the Arch- 
dean, the Chanter, the Chancellour, and the Theſaurer. 

The Officeof the Dean has been fully Explain'd inthe A 2 Par. 
22 J4.6., : | | | 

Je Arch-deacon C call'd improperly by us Arch-dean ) is the 
Archidiaconus of the Canon Law» who though they be inferiour 
to Deans , yet they are in effe the Biſhops Vicar, and have the 
Chief Juriſdiction next to him 53 being in the Canon Law oculus 
Eyiſcopi, their Office in that Law was to examine ſuch as were pre. 
ſented to the Biſhop, and to put them 1n polleflion of their Bene- 
fice afjer their. admiſſion z as alſo, to viſit the Diocy every three 
year, if the Biſhop be nor preſent, and to overſee the Manners and 
Living of the Clergy. | 

The Chanter is in the Canon Law called Primicerius, becauſe he 
js firſt of the Order of the Sihgers; and by the Greek Church 
aportxrs his employment was to overſee ſuch as ſang and 
read inthe Church ; and with us the Sub-chanter is a dignity called 
Succentor in the Canon Law, and that likewiſe he was allow'd a 
dignity by the Canon Law is clear, Irnocert cap. 3. inter dileFos de 
exceſs. prel. | | 

- The Chancellor was ſo called, becauſe he kept the Seal of the 
Church,Csjac. ad tit, ut Eccleſ.bon. ne diminut. conſerv. he was likewiſe 
Superviſer of the Bibliotheck of Schools, and of theſe who taught 
the Clergy, cap. perult. &- alt. de trarſlat. Epiſe O&* cap, veniens de 
rep. & tranſ, ad monaſs. 


In Ergland the Chancellor is in effe& a Church-Lawyer, who - 
judges for the Biſhop through the whole Diocy, and is univerſat 
Commiſlary 3 whereas theſe only are called Commiſſars by that 
Law to whom the judging in particular Places or Cafes is commit- 
ted : But with us the Chancellor is ſtill. a Church-man, -and the 
Province of Saint Andrews has its Chancellor as well as the ſpecial - 

| Bi- 


of King James the ſrxth, 
Biſhopricks, the Biſhop of Fdirbargh being the Chancellor of the 
Province of Saint Andrews. 


| The Theſaureris he who did overſee the Theſaury, and all things 
clſe belonging to the Church, who in the forecited cap. cam olim, 
1s accounted to have Ecclefiaſtick Dignity. 


It is obſerv'd by Bengens, de beneficiis Bccleſiaſticis, Renat. Chopin, 
and other 'Canomiſts, that both the Juriſdiction and Precedency 
amongſt thoſe Dignities, is now conſuetudinary, and alter'd much 
according to the cuſtom of the ſeveral Places; and it is ſo with 
us where they are regulated according to the ſpecial Foundations 
or Cuſtom, if theſe be wanting or loſt, 


His A& 1s Explain'd in many other Acts concerning the pri- 
| viledge of Burghs Royal. 


| | His Ad is formerly Explain'd in AF 47. Parl. x1, Jab. 


Y this A& all playing at Cards or Dice in any Inn or Ale-houſe 
is diſcharg'd under the pain of fourty Pounds, and all playing 
at Cards or Dice even in privat Houfes is forbidden, except where 
the Maſters of the Families play 3 and all playing at Cards and 
Dice, even though the Maſter play ; and all Horle-Races are fo 
far reſtrain'd, that the Gainer cannot have AGtion for any thing he 
wins above an hundred Merks - But yet it was found that the Loſer 
is ſtill lyable in payment, and therefore the Kings Advoeat was 
found to have intereſt to compear, and crave the Money to be 
conſign'd, November 12.1658. Park contra Somervel, Where it 
was debated if this was wvitinm reale, and might be taken from 
an Aſſigney, though he knew not how.the Money was dew, for 
elle this A& might be eluded , by filling up the name of an 
Aſſigney. | 
By the Civil Law,T5t,43.lib.3.1. 1.Cod.de aleatoribus,he thatis over- 
come at ſuch Games is not oblig'd to pay,and though he pay,he,or his 
heirs have repetition; and by theCanon Law,Church-men who uſe 
ſuch Games cannot be promoted to Benefices,cap. 1 1. de exceſs prelat, 
but yet wagering ſc ſpon{io was by that Law allowed , l.17, 5, »lt. 
F#f de preſcript. verb, and ſo our Horſe-races were not condemn'd 
by that Law , though they are by ours z . for that Law did think 
that, mullam turpitudinem continet in ſe ſpor fo 3 nam inde rixe orirt 
oz ſolent , but our Law did condemn Horſe.Races, becauſe they 
occaſion'd great Idleneſs and Expence - This AR is (till exaQly obs 
ſerv'd, but is not extended to other Wagers, ſuch as that Ships 
will arrive at ſuch a day, or in ſuch a place, which was not found 
to fall under this A&, which ſpeaks only of Cards,Dice, and Horſe- 
| Raceszit ſeems that this At would not be extended to any other 


Game ex paritate rationzs ; but yet I find that by the Jate Deciſions, 


of nioſt Nations, theſe are not ſuſtain'd ta2quam otioſs & aleatorit 
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contraFus qui nihil in ſe continent preter inanem animorum cons 


certationem, Stockman. decif, 134, Molin. trad, de uſur, queſts 3, 
anm.g7. | 


By the Civi]Law likewiſe, though wagering was allow*d,yet where 
either ofthe Parties did certainly know the thing whereupon he wa- 
gered, but conceal'd his knowledge; as for inſtance, if a man ſhould 
wager that ſuch a man ſhould be dead beforea year clapſed,and that 
he knew him to be already dead, theLaw would not allowAGtion up- 
on that Wager, becauſe in effc& that were to cheat,and accordingly 
our Courts in Scotland have moſt juſtly decided. 


Wagers likewiſe upon the deaths of Princes are diſcharg'd as 
giving occaſion of jealouſie 3 as alſo Wagers concerning the event 
of Publick Undertakings for the good of the Countrey, ſuch as the 
ſucceſs of Arms, ec. and that, leſt men ſhould be tempted, either 
to wiſh the Armies of their native Country not to proſper, or to 
reveal their Secrets to the end they may not proſper, vid. Zipennm 
2n not. juris belli,lib. 3. in fis. there is ſuch an Aft as ours made by 
Lewis 13. of France among{t his Statutes, cap. 138. & jeq. 


| His A is fully Explain'd in A 200, Parl. x4. Fa. 6. 


TI; At is fully Explain'd in the 114 4G Par. 11 Ja,6, 


His A& Diſcharging that a Peck ſhould be taken to the Boll, 

though with conſent of Parties, was made to prevent cxtortl1- 
on , upon the ſame Ground that Uſury is Diſcharg'd ; but yet it 
not having been obſery'd for along time , the Council ſtopt a Gitt 
that was granted thereof, as to bygones, till His Majelty ſhould be 
acquainted, = 


His 4F concerningDiſpoſitions made by Bankrupts,is fully Ex« 
plained by me, 1inaTreatiſe a-part already Printed upon this 
ſingle A@. 


His Act Regulating the Prices of all Writs and Seals, is for the 

moſt part -either in Deſuetude , or is innovated by the 16 
AG Sefſs. 3 Par. 2 Ch.2. Wherein new Regulations are ſet down; 
and from this A& it is obſervable, that the Secret Council may 
make prices in all ſuch Cafes z for this AF Ratifies only their Ad; 
and though the A& Ratifi'd bear, this AF to have been made 
by the Secret, Council and Seffion; yet the Act of Parliament 
which does Ratifie that AF, Ratifies it only as an AG of Pri- 
vy Council , and ſo infinuats that the Privy Council hath 
power to Regulate both the price of Seſſion, and Exche- 
quers | 


Theſe 


of Kine James the ſixth. 

Theſe Regulations of Prices in our Law, are like to the 20tztie 
mentioned, Cod. de ann. & cap. lib.t. Tit. 52, que ſingulis officiis 
delegabantur quibus continebatur quantum ſrngali pro dignitate & 
officio pro libellis manaatis codicillis accipiendis vel inſumandis pen- 
dere quantum pro annona E capite accipere deberent, 


"Or underſtanding this Act, 1t is fit to know that Annual- 
rents are only due by our Law , either by Starute, 
or Paction, ſo that 'regularly they are not due others 

wiſe. | 28 

They are due by Statute, either by the A@& of Sederunt, 1513, 
appointirg , That where Cantioners are diſtreſſed , and forced to pay, 
they ſhall have Annualrent from the Term that they pay , though the 
Bond wherein they arc Cautioners bear none yet this 15 in (eftect 
ex pado , becauſe it ariſes from the Clauſe of Relict , this being a 
Damnage incur'd by them, or by this Act of Parliament, by which 
Annualrents are due , after the Party 1s Denuncd, though 
the Bond whereupon he 1s Denuncd , bear no Annual. 
rent, upon the ſame ground that in the Civj] Law awſare 
debentur ex mora in bong fidei contraffibus ,, I, 32. S$« 2. ff, 
de uſuris: So that as by the Civil Law they were due 
ex paJo wel ex moras they are due only with us ex pado vel ex 
lege , which is the ſame thing almoſt , ſince lex in hoc caſu apud 
nos ſundainr in mora 3 for though there may be wora ſine nſuris, 
yet by this A@& there are never ſure ſine mora ; But this Denun- 
ciation muſt be at the Head Burgh of the Shire where the Debitor 


lives : Denunciations at the Mercat Croſs of Edinburgh , being a, 


Warrand only for Caption , but not inferring Annualrent , 
which may feem ſtrange , fince Annualrents are by this 
Ac inferd after Denunciation , becauſe of the Debitors negli= 
gencez but the reaſon of the Decifion 1s, . that the Lords thought 
the Debitors did not know exactly when they were Denunc'd at 
Edinburgh z but it has been found that the Debitor 1s Iyable in 
Anrnualrent , after he is Denunced at the Head Burgh of the 
Shire, though the Horning benot Regiſtrated, fince the A# only 
appointed Denunciation 3 and: yet there can be no Caption till 
the Horning and Executions be Regiſtrated 5 and thus it is clear 
that Caption , and Payment of Annualrents are very diffe- 
rent effe&s of a Horning , fince ſometimes Caption will fol- 
low where Annualrent cannot, ' and ſometimes Annualrent will 
follow, where Caption cannot , February 11. 1673. Smith contra 
Wanch, | 


Annualrents are ſometimes due, without either expreſs Law, 
or PaCtion, becauſe of the tacite, and preſumable conſent of the 
Party; as if a Party pay Annualrent for one Term, or if he promiſe 
to pay bygone Annualrents, though he promiſe not for the future 5 
yet Fannary13. 1669. Hume contra Seaton The Lords found that he 
ought to pay conſtantly Annualrent for the future , though the ob- 
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ligation did bear no Annualrent : or from the Principles of Na- 
tural Equity, as in the price of Lands, which pay Annualrent, 


though none be pattioned , becauſe the Buyer has the Rents of | 


the Lands: Or in Tochers, becauſe they are given ad ſuſtinen- 
da onera mairimonii , and the Huſband intertains the Wife - Or 
where the ſum is ordain'd to bear Annualrent after her Mar- 
Triage, to whom it 1s left quo caſn , before Marriage the 
Lords found that Annualrent was due , fince matrimonia debent eſ- 
fe libera; but yet regulariter, annualrent js not due in caſes ali- 
mentary, * And a Father providing his Daughter to a 
Sum for her Portion , 
annualrent z the Lords would not decern annualrent , though 
annualrent was only faid to be omitted there, through the igno- 
rance of the Notar but becauſe of the preſum'd will of the Fa-. 
ther, they modifid the aliment equal to the annualrent - 
But fo unfavourable are »ſure wuſurarum , call'd wſurs ju- 
daice by the DoRors of the Civil] Law , that an obligation to pay 
annualrent for annualrent, if it were not pay'd at the Term, 
was not ſuſtain'd , though it was alleadg'd that here paJum & mo- 
ra, were joynd with Equity, the Woman to whom they were 
due , being a poor Widow, who behov'd to borrow Mo- 
ney to live zpon, if her annualrent were not payd , and 
to pay annualrent for that Money , which ſhe fo borrow'd , Ja- 
mary 26, 1669, Lady Braid contra the Earl of Kinghorn, 
It is fit to know that the Statute 2. Robert 3, appointing annual- 
rents not to run againſt Minors , is now in Deſuetude, though 
it would ſeem reaſonable , that their ora ſhould not prejudge 
them 3 but Minors Money do ſtil] bear annualrent by our 


. Law. 


The King uſes to pay Annualrents tor the ballance of his accounts 
de fago, but is not oblig'd thereto by Law. 


] His AQtis Explain'd, Crim, prad, tit. Falſhood. 


Ota , That Ufſury is excepted from this Commiſſion to uplift 
| Money ,due by penal Statutes, exc, Ergo, Ads againſt Uſu- 
ry ſeem penal Statutes. It is obſervable, that though by this A& it 
be Declar'd, That Commiſſions for penal Statutes be 20t put ts Execus 
tion, till they be authoriz.'d by the Lords of Secret Council 5 yet this 
is too much in Deſuetude ; but the Lords of Secret Council do uſe 


. to Diſcharge them, till they acquaint the King, 


_—_ Laws of the twelve Tables , contain'd ſeveral Sumptuary 
, Laws, though there was then little Luxury , and particular- 
ly at Burials : and Saint Chriſoftor condemns feign'd Mourners, 
: whom 


without mentioning any thing of, 


of King Fans the foxth, 
whom we call Saulies, becauſe they pray for the Souls of the Dead; 
Vide 14 AG Par. 3Ch. 2, | 


T His A& appointing Houſes in Edinburgh to be Sklated, and Let- 

ters of Horning to be direct to that effet; ſhews that the 
Parliament may Diſpoſe upon privat Eſtates , ob bonume publicum, 
wid, AGF 6 Par, 1 Seſſ; 3 Ch. 2, It may be argued from this AG, 
That ifthe Town of Edinburgh could have made ſuch A&s by their 
own authority, this AF had been needleſs, 


S—_ — w—— 


Tis Act is Explaind inthe 106 AG& Par. 7 Fa. 5. 
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Tris Ad is Explain'd, crizr, praf#. tit, Uſury. 


His AQ diſcharges any man to Hunt or Hauk at any time, who 
hath not a Plough of Land in Heretage, under the pain of an 
hundred pounds, but it is now in Deſuetude, 
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TDN x having come to Scotland to be 
Ccown'd, in azno 1533, The 
Parliament does by this AQ, 
grant Him , not only a Sub- 
fidie upon the Land-rent ; bug 
likewiſe the ſixteen penny of all 
Annualrents , the Annualrent 
being then at ten in the hun« 
dred ;: but becauſe the Annual- 
rent was thereafter brought 
down from ten tolix : There- 
fore by the 49 AG Par 1 Ch, 2. 
| It is Declar'd, that the faid fix 
of the hundred, ſhall be free of all Retention , and other publick Bur, 
. dens whatſoever. | | | 
There is no Immunity allow'd by this A&, to any from this 
Taxarion-, ſave the ordinary Lords of the Sefſfion , and Mortifica-: 
tions to Univerſities, Colledges, and Hoſpitals; and this wasthe 
firſt time the Lords were ſeparated from the Advocats, and other 
Members of the Colledge of Juſtice : and yet by the 23 A&# of 
this Parliament, all the Immunities and Priviledges that ever were. 
granted to the Colledge of Juſtice, are Ratifid 3 and though it 
may ſeem that this A& being poſterior , derogats from the former, 
yet ſpecraita ſemper derogant a generalibus, x 
By this A& likewiſe, the Lords of EreQtion are to be Taxed in 
the ſame way that they were before the Erection, . 
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ACT His AF is but a continuation of the firſt 4, and ſhews the 
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Obſervations upon the firſt Parliament 
way of uplitting the Taxation thereby given. 


to the King to appoint Apparel for Judges and others, becauſe 


ACT 8 Bhs Parhament having granted by the 8 AZ Par 2074.6, Power 
3. 


ACT 


that A# was but Temporary 3; they by this A# continue the ſame 
to Our Soveraign Lord and His Succeſſors, who now is 5 - which cer- 
tainly 1s wrong Printed , 
run, Our Soveraige Lord that now is and His Succeſſors, 

Obſerv. 1. That AQ referring any thing to the Kings Majeſty, 
and not mentioning His Succeſſors, are but T<niporary, elſe-this AF 
had been needleſs. 

Obſc2.That theſe erre who think the Parliament cannot delegat their 


Power;for in the former AF and this, it 1s clear that the Parliament did: 


delegat this Power; and it is Declar*d that the Kings Letter, Regu- 
lating this affair, fhall be equivalent to an A of Parliament ; and 
this ſame Parliament 1633. did grant a Commiſſion to ' Reviſe the 
Laws, and did Declare, that what they did ſhould have the force of 
Laws without Reporting to the Parliament : and the Lords of Articles, 
anno 1681, Didgranta Commiſhon, with a Parhamentary Power to 
ſome !oReviſethe Earl of ArgilesRijghts, and the Commiſſion of Teinds 
is of the ſame Nature, k 
Here having been great Debates in azo 1633. concerning the 
ſecuring the Proteſtant Religion , it was at laſt agreed, that 
the old Acts made by King James, were in themſelves ſufficient ; 
and the beſt that could be fallen on, . as being made when there were 
greateſt fears of Popery, and by the help. of which, the Protea 
{tant Religion grew to the confiſtency it is nowatz and therefore 
the Parliament acquieſced in this ſhort Act, Ratifying in general 
the former Ats made for ſecuring the Religion, Vid. A& 1 Par. 3 
Ch. 2. 


He former Parliaments which had determined Miniſters Sti- 
> pends, forgot to provide School-maſters ; and therefore the 
Privy Council did provide them by an A of Council ; and 
though it may ſeem ſtrange , that the Privy Council could impoſe 
a burden, though for a juſt Cauſe, yet that their AR is here ap- 
prov'd', and the Secret Council are made Judges to all Proceſles 
concerning School-maſters dues, though now the Lords of the Seffion 
are the only Judges; nor are thereany ſuch Proceſſes intented be-. 
fore the Privy Council. 

' Since by this Ac the Planting of Schools is refer'd to the Biſhop 
With the conſent of the Heretors, and moſt part of the Paroch, it 


. would appear that they , and notthe Kirk-ſefſion where they live, 


ſhould have the placing of them - and albeit it be alleadg'd that 
the School-maſter of the Paroch is by the 17 4& Par. 3 Se. 5 Ch. 
1s To be Clerk tothe Kirk-ſefſion, and thereforethey ſhould have 

| | the 


and Reads ill, for the words ſhould. 


PII PRPY OY — 


of King Chatles the frÞ. 


the chief intereſt; Yet this conſequence is not ſufficient , and the 
A@ whereupon it is founded, is likewiſe abrogated > This. is con- 
form to the Reform'd Church of Saxonie, wherein cura ſcola- 
rum pattoribus , . ac ſuperintendenti commiſa eſt Carps, 1ib. 1, tit, 
def. 77») + 2 
BY this A& all Mortifications by Gift, Legacy, or otherwiſe, are 
declar'd not to be alterable to any other uſe, than the ſpecial 
uſe to which they were Deſtinated by the Mortiftter 3 but yet if 
that uſe become unlawful ex po## fado, 1o that the perſons in whoſe 
favours they were Mortifi'd , be diſſabled to Pofleſs, TI think they 
ſhouid fall to the King , as Caduciary , if the Property has been 
once Transfer'd, and the perſon upon whom it was Transfer'd, be- 
came thereafter uncapable,for que Junt nullius ſunt Domini Regis, and 
thus the Mortifications made to Monaſtries , fell not back to the 
firſt Proprietars , or their Heirs, but to the King 3 But if the 
Property was never Transfer'd , but before the firſt acquiſition, 
the perſon to whom the ſame was lefr, was incapable to receive 
the Right Mortifiid 5 as if a Man ſhould leave a Legacy to his 
Brother , who were a Capuſhian, whoſe Monaſtry, and not him- 
ſelf are only capable of Legacies; it' ſeems that ' if the Mortifter 
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ACT 
6. 


knew, that his Brother was uncapable; and that it would fall to the 


Monaſtry , that in that cafe alſo , the Mortification ſhould belong 
to the King, and ſhould not be retained by his Heirs, as a due pu- 
niſhment of his Fault > Burt if the-Mortifier knew not the ſame, it 
were more reaſonable to determine, that the Mortifiers Heirs ſhould 
retain theRight, Yid, Tit. Cod, de caduc, tollend: 


Thomas eMudie having left a fum to be employ*d on the build- 
ing a Church in the Graſs-Mercat of Edinburgh, The Magiſtrats 
thereof. were upon their Supplication., allow'd to build a Steeple, 
and buy a Pale of Bells with the Money, becauſe a Church was uſe- 
leſs wantinga Stipend, though this Act againſt inverting Pious.Do« 
nations was objected; for the Parliament thought, that if a Mor- 
tification beleft, which catinot take place, either becauſe it is againſt 
Law, or is uſeleſs, the Parliament may allow the fame to be ful- 
filled by an equipollency, that being more ſuitable-to the deſign 


of the Mortifier, and better for the Common-wealth, than if the. 


Mortification ſhould become extin&, which is conſonant to the Ct- 
vil Law. 


George Heriot , having appointed by one of the Statutes of his 


Hoſpital , . that nothing ſhould be altered, though for the better 5; 


and one of the Statutes bearing, none ſhould lodge. within the Hoſ- 


pital, ſave Students 5 it was doubted, if ſome un-furnifht Rooms; 


which the Overſeers could not furniſh for want of Money, migh 


be ſet out. to. ſuch as undertook to. furniſh them ,- for ſome few; 
years Tacks! And it was thought that they might, ſince that wavy 
no caſe which any wiſe man could think to exclude, if he had had; 
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* Obſervation; won the firſt Parliament 
it under his confideration-, and theſe Rooms mipht be ſeparated 
from the Hoſpital for thattime by a V Vall. 7 


| He A@ here Ratifi'd is the 27 LAF@# Par. 11 Ja.6b. Whereby 
| all ſuch as irouble Miniſters for ſeeking of their Livings, or - 
Fhlike quarrels , and put violent hand in them, are to be puniſh'd with 
the tinſel of their Moveables, albeit no ſlaughter or mutilation follow; W hich 
A& is here extended to Arch- biſhops, Biſhops, and all others having 
power to Preach, and Adminiſtrat the Sacraments; From which. 
itis obſervable, that Ads in favours of Miniſters, can not be regu- 
larly extended to Biſhops , though a Biſhop may ſeem to bea Mie 
niſter and morez and becauſe the former A& mentioned only ſ#k- 


like quarrels, as for ſeeking their Stipends, @c. and that this might _ 


have been cluded by forg'd pretexts; therefore this AR extends 
the ſame to all Invalions - and from both theſe Caſes, it may be 
urg'd , That Ads of Parliament are ſtrid juris, and cannot be ex- 


| tended de caſi iz caſum; elſe this Act had been unneceſlary. 


Obſerve likewiſe from this AC ,* a caſe wherein. all Land-lords, 
Heretors, and Chiefs of Clans, upon whoſe bounds the Invaders 
of Miniſters ſtay for ten dayes, the ſame being intimat to them, 
are to be puniſh'd as Connivers; This A& is Ratiþ'd by the 
5 eAG Pare2 Ch, 2. By which it is further appointed, That if any 
invade Miniſters , either intheir Perſons, or Goods, not only within 
their Houſes, but Parochs, the Parochioners ſhall be lyable to pay his 
Damnage , if they cannot apprehend the MalefaGors . - The Parliac« 
ment there likewiſe Ratifies twq Proclamations of Privy Council, 
which ordain'd the fame thing formerly and which Ratification 
is a great proof. of the Councils Power, in things relating to the 
Government, ; | | 


Einds are declar'd tobe the Patrimony of the Kirk; and "Wig 

 F. forewere not annex to the Crown by the 29 A4# Par. rr. 
Ja. 6. But becauſe theleading of other mens Teinds ,' occaſion'd 
great confufion's "therefore in a0 1628. There were threeſeve- 
ral Submiſſions made, one by the Laick Heretors, a ſecond by the 


Church-men, | and a third by the Burrows, wherein they refer to 


His Majeſty what ſhould be pay'd by every Heretor for, his Teinds, 
tothe Titular orTackſ:mang and accordingly His Majeſty pronun- 
ced three ſeveral Decreets, dated in September 1629. Wherein he 
appointed, that the rate ofall Tiends ſhould be the fifth part of the 
conſtant Rentof what each Land pay'd in Stock and Tiend, where 
the ſame are valr'd joyntly, and where they are valu'd a-part, the 
rate &accordingasthe ſame were valu'd by the particularCommiſſion-' 
ers for-Valuation of Teinds, with dedudion ofa fifth part,” call'd, he 
Kieysr Eaſe; and thatall Teinds ſhould be bought at nine years pur: 
chaſe, where they [conſiſted in 'Money; and if they conſiſted. in 
Vittual, that: they be firſt” liquidat into' Money ,: and+ then 
they ſhould beboughtat nine years purchaſe-: '' And iF there were 
buc Temporary Rights, thenthe price isto be abated  ' or hight- 
| ned 
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of Ring Charles the firſt. 
ned proportionally ; and the ſaid Teinds being ſo bought, the He- 
tors are to relieve the Titulars of His Majeſties Annuity , and Mi« 


niſters Stipends prorata, and in caſe of wrong done by the Commil- 
fion, there is place forappeals left to the Parliament. 


The Submiſſion made by the Biſhops, did only relate to Teinds, 
Fayable to them, whereof they were not preſently in Poſſeſſion 3 
and therefore where any Church-men were preſently in Pofleſſioa 
of any Tiends, His Maj:ſty by His Decreet Arbitral , did not or. 
dain them to ſell the ſame3 but they are ordain'd to fell ſuch Tiends 
as belong tothem, that were not in their preſent Poſſefſion , which 
they were ordain'd to fel] at nine years purchaſe, with deduction 
always of His Majeſties Annuity,forth of the excreſs of the Bolls and 
Rents, ariſing to the Submitters, after the expyring of their preſent 
Tacks, The determination upon the Submiſſion of the Burrows, 
differs nothing from the former two 3 but that the faids Burrows are 
to pay the Annuity forth of the ſuperplus of their Tiends, ifthey 
ſhould be found to exceed what is due for intertainment of their 
Miniſters, Cotledges , Schools, and Hoſpitals, and the Terms of 
payment , of what isto be pay*d for theſe Tiends, is declar'din all 
the three Decreets Arbitral , to, be betwixt 1ufe and Candlemaſs ; 
ſuch likewiſe as had Church-lands aud Tiends, EreQed in their fa- 
vours, in Temporal Lordihips, did grant Commiſſion to ſurrender 
their Rightsin His Majeſties Hand, upon the condition therein ex- 
preſſfd ; and therefore by this A, the Commithion granted by 
His Majeſty for providing the Miniſters ſerving the Cure with com- 
petent Stipends, is here Ratif'd, and it 1sdeclard, That the loweſt 
Stipend ſhall be eight Chalders of ViGual, or proportionally in Silver, 
except ſuch particular Kirks occur , wherein there ſhall be good reaſon to 
go beneath the ſame 3 But it ſeems that by this A& , they can only 
Jo beneath: the ſaid quota, where there have already Valuations 
been led 53 the reaſon whereof ſeems to be , becauſe till a Valua. 
tion be led; it cannot be-known whether there be-more free Tiends 
in the Paroch, then will amount toeight Chalders ViQtual > Asal- 
ſo, becauſe this High quota was granted to the Miniſter, in reſpe& 
of the power granted to the Heretors, to value their own Tiends 3 
therefore, where the Heretors had not taken the benefite-of 
the Valuation, the Miniſter ought not to have the high Stipend : 
But yet the Commiſſion. for Plantation, of Kirks ,: do uſe to modi- 
fie le(sStipends ,, where it isnotour , that the Paroch isnot able to 
' bear the ſame's and that albeit that quota was condeſcended on in 

the Commiſſion of Surrenders, and is renew in the 19 AF of this 
Parliament. | | | Bag 


By this Act it is likewiſe declar'd,that where Valuations are lawfuly led 
againſt all perſons having zutereſi,that the ſamin ſhall not be drawn in que+ 
ſtion upon the pretence of enorme leſion, .at the inſtance of the Incumbent, 
not being Titular,or His Majeſties Advocat, except inthe caſe of Colluſt= 


0, Which is declar'd to be PRE Juris &* de jure, where the 
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Valuation is led with diminution of the third of the real Rent pre- 
{ently pay'd, as isclear by the laſt Paragraph of the ninteenth AR. 


THis AR contains that Revocation drawn by Sir Thomas Hope 

| His Majeſties Advocat, which 1s ſaid to be ofthe things which 
gave the firſt riſe to our late Troublesz for therein His Majeſty, 
not. only Revocks all Alienations of Lands formerly annex'd , and 
all Rights made to His Caſtles, Meadows, Woods, and Parks ; 
but His Majeſty likewiſe Revocks all Rights made to any Church- 
lands, and all Infeftments of EreCtions of Abbacies, , Prelacies,e*c. 
Spirituality, or Temporality 5, and a Reduction of theſe Rights, 


. was thereupon raifd - Notwithſtanding that by the 2 A& 


Par, 18 Fa. 6. His Majeſty to remove all miſtruſt, does for Hin 
and His Succeſſors . perpttually Confirm all EreGions , Confirmations, 
Patronages of the ſaids whole Benefices, and promiſes in verbo prin. 
cipis, ever to quarrel the ſame. But what was done afterwards be. 
ing voluntar, and upon the ſubmiſhon of all parties concern'd, did 
not at all impinge upon the former Statute, $i, 
It is likewiſe declard inthe end of this AQ, that the poſſeſſion © 
any thing hereby Revocked, ſhall not prejudge His Majeſty 3 and 
therefore it may be urg'd , that fourty years poſſefſion of any 
Lands, or others falling under this Revocation, would not debar 
the King by Preſcription 3 and yet it was found, Thatif the King 
be Denuded in favours ofa Donatar : This Revocation doesnot in- 
terrupt Preſcription without a ReduQion, 


"Bis At is wrong placd, for it ſhould be after the 14 AF; 

' for the Superiorities of Kirk-lands, being by the faid 14. 
AF, Declared to belong to the King ; The aids Superioritics are 
by this A# annex'd to the Crown; but they could not have been 
annex'd to the Crown,.till they were firlt declar'd to belong to it, 


TP Here is here a Diſſolution of the Annexation, made in the for- 
* "mer A&, in which it is Declared , That this Diſfolution ſhall 
not warrand the Alienation of His Majeſiies Caſtles, Woods, Parks, 
Meadows, and Offices; which is conform to the 235 4& Par.15 
Ja. 6, Whereby all Diſpoſfitions of theſe are declar'd null ; and 
though the Lomonts of Falkland be Diſlolv'd particularly by the 
I9 A# Par.n8 Ja.6, Yet it is Declard particularly in this A, 
that they ſhall remain inſeparably with the Crown. | 


PEcauſc by the AR of Preſcription 1617- - It is appointed that 
ſuch as might be prejudg'd by that Preſcription of fourty years 

run before that AF 1617. might intent Actions within thirteen 
Ears after the Date of that AR 3 and becauſe the King could not 
intent particular Summons againſt every perſon , whole Rights he 
might challenge ;3 Therefore it is allow'd by this A&Q, that His 
Majeſty might interrupt the faid Preſcription by open Proclamati- 
= $17 % 4, 9h | , on 
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of Kmp Charles the firſt: 
on, at the Mercat Crofs' of Edinbirgh-, and other particular Mer- 
cat Croſtes, where the Lands1lye3z and at the Mercat Croſs of Edirn- 
bargh, Peer, and Shore of Leith , againſt ſuchas are out ofthe 
Kingdoms But leaſt this interruption might have too much alarm'd- 
the Subjedts : It is upon the Kings own Conceſſion declar'd, that 
the ſaid interruption ſhould beReſtriQ'd to the annulling of Rights 
of the annext Property of the Crown ; and. the un-annex'd ; 
whereof account hath been made in the Exchequer , and of the 
principality unlawfully Diſpotyd by His Maielties Predeceſlors; 
apainſt the Laws and AQs then ſtanding, and to the annullingof 
EreQions, and other Diſpoſitions of whatſoever Lands, Tiends, 
Patronages , and Benefices, formerly belonging to the Kirk, and 
ſince annex'd to the Crown , _ and of any other Lands, or Patro- 
nages, which ſhould any way juſtly belong to the Kirk, or Crown, 
and of whatſoever Lands and Benefices mortifed , and devouted 
to pious Uſes; and of Regalities's and Heretable Offices z and 
of the change ofholdings, from the ancient holding of Ward and 
Relicf , to bleach and Taxt Ward, fince the ytar of God 1540, 
7CAISs 
_ The Earl of Sonthesk having Right to the Muire of Montromant, 
as Heretable Forreſter, intented a Declarator againſt the adjacent 
Heretots, concluding that they ſhould be debard from Paſturing 
therein. Againſt which it being alleadg'd, 1. That they had pre- 
ſcriv*dthe right of Paſturage. It was Reply*d, that the Preſcription 
was interrupted by this A&. To which it being Duply'd, 
that this edictal Interruptton* was introduc'd without a Warrant, 
the AR 1617, having allow'd thirteen years for the Subjeds to 
interrupt, without any Reſervation in favours of the King. 
2. This is neither His Majeſties annext Property, nor is it a 
part of that un-annext Property , whereof the Ferms, or Feu- 
duties have been counted for in Exchequer , ſince the year 1455. 
and ſo the interruption which 1s reſtricted tothele, reaches not to this 
caſe, 3; This Paſturage is but a Servitude, and this Interruption ex- 
tends only to Alienatiot1;,bat not to Servitudes,or things of fo ſmall 
moment.To which it was Triply'dgthat as to the firſt, there was no 
neceſſity that there ſhould. have been a Reſervation in favours of 
the King, by the AQ 1617. fince the King nat being mention'd 
in the A& , which was the Rule z There was no neceſlity to re- 
ſerve His Right by way of exception 5 but this A& of Parliament 
has ſupply-d that want , though there had been an omifſhon in that 
Act. Totheſecond, it was Triply'd, That the interruption 1633. 
being to ſecure His Majeſty againſt Preſcriptions, upon the 4&7 
1617. It was juſt that it ſhould extend as far as the Z& 1617, 
And theſe words, Whertof the Ferms have been Compted for in Ex- 
chequer, ate only Demonſtrative, afd not Taxativez the compt- 
ing in Exchequer being or fl publick Evidence of His Majeſties 
Right 5 ard therefore, where there were other publick Eviden- 


ces of His Majeſties Right, as ffrong as this His Majeſtics interrupti- 
on 
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on by this AF,behov'd to take place,elſe it ſhould not extend'to ſecure 


His Majeſty,as roany thing,for which there were blench,orWard-hol- 


dings; This 4d mentioning only Feu-fermsit ſhould not extend to His 
Majeſties Caſtles, or other things, for which he gets no advantage. 


3. This has been compted for, in fo far as the Sheriff compts for 


the Blench-duties ; and Southesk payes Blench-duties for his Forreſt, 
4. By an Ac of Parliament in King Davids time , 1357. and 
another 1367, All the Kings Forreſtries are ordain'd not to be Diſ- 
pon'd without conſent of Parliament, and ſo areto be lookt upon 
as a part of the annext Property. To the third it was Duply'd, 
That this AF , as the A& 1617. was to beextended to Preſcripti- 
ons; and there were things of leſs conſequence than Servitudes 
ſecur'd againſt by this AR,ſuch as change of holdings, Patronages, &&c. 
This caſe is not decided. | 


The reaſon - why this 4@ reſftrids it ſelf in this Clauſe to the 
year 1455. B, becauſe in that year was the firſt AR for annexing 
any Property to the Crown, viz, The 41 A@ Par. 11 Ja. 2. 


Tt being alleadg'd upon this A& » that the King behov'd to pro- 
duce the Letters of Publication at the ſeveral Mercat Crofſes, and 
the Executions thereof, elſe His Majeſty could not have the bene- 
fite of the Interruption. It was anſwered , That the A& of Se- 
derunt of the Seſſion , did indeed appoint Letters of Publication ; 
but two years after that At, this AC of Parliament 'was made, 
allowing the - King this, Interruption, wherein the ' Parliament did 
certainly conſider the Publication, as baving preceeded, & SFatuit 
lex hoc caſu ſuper preſumpto, and ſo the Letters of Publication and 
Extentions, need notnow be produc'd; Which Anſwer the Lords 
found Relevant , November 1682, Sir William Ker contra Grubet 
and others, | 


Interruption being thus made by the King , does laſtfor fourty 
years, ſo that no Preſcription can run againſt the King , till four- 
ty years after the date of this AQ; and that though the Executions 
and publication required by this A& of Parliament, .cannot be 
found, for every particular Shire : It may be likewiſe doubted, 


: whether Preſcription ſhould run againſt the King , whilſt he was | 


out of the Countrey : For which, vid, obſerv, on the A@ of Pre. 


ſcription '2617, 


IDY this A& ; the Parliament Reſcinds all Rights of Regality 
' made by King Charles, King James , or . Queen Mary, 


' belonging to Abbots, Priors, or any, Benefic'd perſon ; re» 


ſerving alwiſe to the Heretable Baillies, . and Stewarts of the ſaids 
Regalities and Stewartries; their Rights granted , to,;them, prior 
to the ſaids EreQions 5 for ordinarly even when theſe. /Regalitics 


lies 


| of King Ebar les the firſt: 
lies 3 . but f confeſs, I underſtand-not what is meared by the Stew- 
art of a Regality 3 for Stewartries and Regalities are diſtinCtand 
inconſiſtent JuriſdiQions 3 ' a Stewart being a Judge 1n the Kings 
Property _ having the ſame power that a Lord of,Regality bas 
ofthe Lands Erefed in the Regality holding of himſelf,and the Lands , 
holding of him - But this Ac has in this follow'd the words of the. 
A& of Annexation 1587. A | 


: XY 

By the A& of Annexation 15387. 4G 29, All Regalities belong=" 

ing to Archbiſhops , and Biſhops, were thereby Annex'd, 

becauſe their whole Lands and Temporalities were then Annex'd 5. 

but being reſtor'd in aro 1606. their Regalities are hereby reſerv'd' 
to them. ON | I 


| Pon the Submiſſion and Surrender made by the Lords of ACT 


Ere&tion , and other Titulars, it is condeſcended to by” 
this AR, That His Majeſty ſhall remain , not only Superiour 'tb 
the Lords of Erection ,, but evento. all the Vaſſals, who held for: 
merly of any Abbacy., Priory , -or other Benefice EreGed 5 and 
therefore, by vertue of this AR , they may hold of the King, if 
they pleaſe , but according to an expreſs condition in the ſurren- 
der it ſelf; there is by this Act referv:d to the Lords and Titulars-of 
EreGion, who ſubſcrived this Surrender, the Feu-mails and'Fen = 
ferms due by their Vaſlals, ay and till the King pay to the ſaids' 
Lords and Titulars of Ereftion, a thouſand merks for 1]k Chalder;' 
or an hundreth merks of Feu-duty, payableto them, for there is no- 
thing allow'd to them for the Seryice of Tennents ; Though the 
Lords of Erection did.not expreſly,; reſerve to themſelves the-Caſin 
alities; that might fall to them by their Vaſlals , during the notRe- 
demption , . for they reſerv'd only , their Feu-mails, and Feu- 
fermsz fiance incluſpo ' unjus ſeems to be excluſio alterius 5' 7and 
the Superiority being by this AR declar'd to belong ro. the King, 
the Caſuality ſhould follow the Superiority 3 yet by a Deciſion, 
the 24 of Fuly 1632, The Lords found, that the Lords and Titus- - 
lars of Erection, had Right to the Caſualities of. theſe Superiori- 
ties, ay and till they be Redeem'd; but by the 30.4d& Par. 1 Ch. 2, 
It is declared, That the Feuars ſhall be bound to make payment of their 


Feu-ferms and Duties contained in their Infeſtments., 1o the Lords of 


Eredtion, ay and till they be Redeemed 5 but it is not clear whether 
Eſcheat and Non-entry will belong to the King, or Feuars, except it 
be comprehended under the general word Duties. | -* 


Though the Feu-mails and Feu-ferms be reſerv'd to ſuch Lords 
and Titulars of Erection, as ſubſcriv'd the Surrender, ſo that it may 
ſeem neceſſary to prove that theſe who ſeek Fen-duties, did ſitb- 
{crive, or elle that theſe ſhould belong to the King : yet be? 
cauſe the Surrender cannot be found /, the Lotds found it ſuffici- 
ent, thatthe Titular acknowledg'd the Kings Right, conform to. 
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this A& : Butthey found that they had not Right tothe Arrages 
and- Carrages of theſe Kirk-lands, becauſe by this A&., all the 
Rents and Duties are Declar'd to belong to the King, and the 
Reſervation in favours of the Superiour, is only of Feu.duties, if 
they found' no abatement of the Feu-duty, in reſpe of Vaſtations, 
ſince the Feu-duties were ſmall, and the Feuar might have gain'd by 
prior and ſubſequent years, June 27, 1662, Wagon contra Elleis, + 
Becauſe the Superiorities of theſe Kirk-lands , is by;A&declar'd to 
belong to the King ; therefore' the Lords of Ereiofi cannot purſue 
a Reduction of theſe Feus; nor is the concourſe of His Majefties 
Advocat ſufficient, except there be an expreſs Warrand under the 
Kings Hand for that etfeg. : 


Albeit it be uncontroverted by this A#, that the King has no 
right to the Feu-mails, and Feu-ferms, due by the Vaſſals of EreQti- 
ON, ,unril he redeem the ſame , as ſaid is"; yet it may be doubted, 
whether the King has Right to the Feu-mails, and Feu-ferms of the 
Lands, which pertain'din property to the Lords of Ereftion , be- 
fore the ſaid Surrender, and' which were mentioned in the old In- 
feftments, before the date of the EreRion, and that without pay- 
ing for the ſaids Feu-ferms , and redeeming them as faid is, as he 
is oblig:d to doin. the caſe. of the Feu-ferms, due by the Vaſſals 
of Erection : . andit may be urg'd-for the Lords of Ere&ion, that 
the King has not right to the Fen-ferms of their proper Lands, ex- 
cepthe Redeem them; And that becauſe , 1x, The AQ of Parlia- 
ment is relative to the Submiſſion made by [the Lords of Ere&ion, 
whereupon the At proceeds; but ſo it is, that by the Submiſſi- 
on: they refign the Superioritiesy *-referving only to themfelves the 
Fen-quties, till they receive ſatisfaction 3- but it 1s expreſly provid- 
ed, that under this Reſignation ; their proper Lands ſhould not be 
comprehended., but that they ſhould hold the fame of His Majeſty, 
as the ſame was holder before the date of theEre&ionz and fo the 
meaning - 1s, that 'though they” ſhould hold the ſame in Feu, yet 
they ſhould not be oblig'd to pay the Feu-duties, till they receive 
ſatisfaQiona : þ | | 

''2+ It were abſurd that the Lords of EreQtion ſhould not quite 
the Feu-duties of their Vaſſals, till they receiv'd ſatisfaction; and 
yet they ſhould be oblig'd toquite the Feu-duties of their own 4" (, 
porwgery in which they had far more intereſt, than in the Lands 
their Vaſlals , without any ſatisfaction. | 


' 3. Cuſtom is the beſt Interpreter of Law , and by the general 
Cuſtom of the Nation , the Lords of Ere&ion have never counted 
for the Feu-duties of their proper Lands. 


'4. There being a Reſeryation made in the firſt part of the 4&, 
of the Feu-duties| only in cafe; of payment. The Refervation in 
the ſecond part of the AF, muſt in Annalogie of Law be conſtruQ- 
ed to be burden with the ſame quality, except the contrary were 
expreſly declar'din the AF. but onthe other fide it may - more 

rong: 


of King Charles the firſt, 


ſtrongly urg'd for the King, that he has Right to the Feu-ferms of 
theſe their proper Lands immediatly , withour any fatisfation, and 
that for theſe reaſons; 1. Becauſe by the AR of Parliament, they 
are expreſly to hold their proper Lands of the King , and ro pay 
him the Feu-dutics mentioned in the old Infeftments, without any 
Clauſe obliging the King to make ſatisfation 3 Ergo, The King 13 
not oblig'd. | 1 a] 
2. The Parliament having had that Reſervation , of making 
ſatisfaction under their view, in the caſe of the Vaſlals, they had, 
certainly renew'd it in the 1immediat ſubſequent caſe of the proper 
ty, if they had not expreſly deſign'd the contrary. | | 


2. By the Charters granted under the Great Seal, to the ſaids 
Lords of EreQtion, fince the Surrender, and this A&ot Parliament, 
they are expreſly by different reddendo's made lyable, both to the 
gcneral blench Duty , due for the whole Lands of the Erection, 
both Property and Superiority, and for the Feu-dutie of their own 
proper Lands: Ergo, This Feu-duty of their proper Lands, is due 
by their Charter, which is a Feudal Contra&, and that without 
any Reſervation of payment, 


4. The blench-duty of the Ereftion , and this Feu-duty is due 
upon different accounts: Ergo, The payment of the Blench-duty 
1s not ſafficient ; for the Blench-duty 1s due by the Lords of Ere- 
ion , for the intereſt that they have in the Vaſſals-Lands, and for 
the Tiends, wetormtreproper rin warfFard=ke-ime 
Ereaion: Whereas this Feu-duty 1s due only for their own pro- 


And to the contrary ObjeQtions it may be anſwered, That AFs 
of Parliament are not to be extended de caſu in caſum, eſpecially in 


& ſucki favourable Caſes as this, which tends moſt ungrately to take 


front the King a part of that which himſelf gave freely. 
2, There was very good Reaſon why they ſhould be lyable 


to pay the Feu-duties of their proper Lands, without any fatisfa&i- 
on;becaule the King having raif:d a Reduction of all the ſaids Ere&i- 


ons 3 The Lords of Ere&tion did Redeem themſelves from the hazard. 
of this Plea, by this ſurrender; and the reaſon why the quality of 


ſatisfaction was adjected , as to the Vaſſals, and not as to the pro- 
perty , was, becauſe the Lords of EreQtion had no intereſt in their 
Vaſlals Lands, but the Feu-duries 3 and fo it was fit they ſhould get 
a ſatisfaction for theſe; though the ſatisfaction was made eafie for 
the King: But as to their proper Lands, it was juſt , be- 
cauſe of the great advantage they had by them, and that they were 
by this 4& lecurd in the property of them, It was juſt that the 
King ſhould get the Feu-duties without any acknowledgement ; and 
without this the King had got nothing for ſecuring them, when he 
might have with Succeſs quarrelPd their Rights; And the pretence 


of the Vaſlals, not having pay'd theſe Feu-duties , for their pro- 
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per Lands formerly, is of no import, fincethe- negligence of the 
Kings Officers cannot prejudge him ; and the Times were Rebelli- - 
ous 5 fince the year 1633. Nor 1s this true, though it were Rele- 
vant; for the Earls of Koxbargh, and others have pay'd, 


Becauſe theſe Argumentsand Difficulties gave ſome Colour to the 
Lords of Erection, to think that they were not lyable, therefore 
they uſ'd to get eaſe as to bygonesz but they are made lyable 
{till for the tuture , in the payment of theſe Feu-duties, | 


The Superiorities belonging ro Biſhops and their Chapters, is re- 
ſerv'd to ſecure them againſt the Annexation, 1597. and their Sus 
periorittes, are likewiſe reſerv*'d from the Annexation mention'd in 
the tenth ACt of this Parliament, 


Some think it fit for His Majeſties Intereſt, that theſe Stzperiori+ 
ties ſhould be Redeem'd 3 for he might thereby have a great and 
ſure Revenue, and a great dependence of Vaſſals and it ſeems alſo 
fit for the intereſt of the poor Vaſlals, 


| Is Majeſty having obligd fo far the Heretors, as to get them 
the leading of their own Teinds, It was thought fit by this 
AG, to give him ſome ſmall intereſt in the Teinds, viz. Out of 
every Teind-boll of the beſt Wheat, ten ſhilling; of the beſt Tiend- 
bear, eight ſhilling; of the Teind-meal, Oats, Peaſe, and Ry, fix 
ſhilling, and where the Oats will not render half, Meal, three fhil- 
ling. | <6 
Where the Vietual was of inferiour goodneſs, power is granted 
to the Commiſſioners tomodihie accordingly , and 1n order thereto, 
they did proportion the price on the ſeveral Shires, which ſtands as 
a rule in the payment of Annuity to this day - Though it be ſaid g 
in this AZ , that the Annuities ſhall be pay*dout of all Teinds, ex- 
cept the Teinds pay'd to Biſhops,. Miniſters, Colledges, Hoſpitals, 
and other pious uſes ; yet it was thought , Jannary 3 1632, Ren- 
ton contra Ker. Though there was no formal Deciſion , that de. 
cime incluſe , are lyable. in payment of no Annuity , for they did 
not belong to the Titular, nor needed the Heretor buy them, in 


- contemplation of which Liberty , this Annuity is granted, and 1n 


effe&t they are likewiſe lookt upon as incorporat with the Stock, 
and participating of its Nature, 

This Annuity was found to be made dcbitums fundi by this AF 
of Parliament, and ſo to oblige all fingular Succeflors, becauſe 
the AF ſays generally , that the King ſhall have Right to all the 
Annuity bypaſt , ad to come, though it be not expreſly declar- 
ed , that fingutar Succeſſors ſball be obliged , as our Law ordi. 
narly uſes to do, when it reſolyes to make any thing debitune 
fundi, = | 

Tt 
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It is Declar'd by this 4, That Annuity ſhall not be arnex'd to 
the Crown, whereby the Crown got a 'great prejudice, ſince 43 
thereby the King would have oblig:d every man to a Dependance 2 
upon him 53 whereas Commilſhons having been granted to ſell 
to every man his own Annuity, the King made no advantage 
thereby. | 


[ His A& is formerly Explain'd in AF 71: Par. 14 Ja. 2; or 
Y this A@ it 1s Declar*d, That every man ſhall have the leading of | 
his ownTeind ke Teinds beirg firft valued;and allTeinds in Scotland ACT 

may be valu'd,exceptt. Where the Lands areFew'd,cumdecimis incly» 17* 

fis and Confirm'd before the year 1589. axwasfound, Jamnary 21.1631 

2. Teinds belonging to Ecclefiaſtick Perſons, and whereofthey 

were in poſſeſſion the time of the Submiflion, as is clear-by. the 

foreſaid Determination upon their Submiſſion , conform to which 

by the 9 A& 2 Sef. 1 Par.Ch.2. All Valuations led againſt the Biſhops, 

or Benefic'd Perſons , being Miniſters , fince the year 1537. of 

any Teinds, Parſonage, and Viccarage, wherein they were in.poſ- 

ſc{[1on by Leading,or drawing of Rental-bolls, are declar'd null 

but by a Letter the 13. of May 1634, _. It is declar'd, that where 

ſuch Teinds are ſet by Biſhops, or Benefic'd perſons to Tackſ:men; 

that co caſ# the Heretors ſhall have the buying of their own Teinds; 

but prejudice to the Bilhop', &c. to enjoy. the ſarye after expira- 

tion of the Tacks, as they were accuſtomed ; the ſoerefickd pers Henc/o>- 

Jas always having the prerogative of ' buying , if he pleaſd, 

and this to be extended to the Heretors, and Tackſ-man of the 

Teinds of Laick-patrons. . And conform to this, the Lords of the 

Commiſſion decided, February 1679. Hamilton contra Earl of Rox 

burgh; though it was there alleadg'd , that this would prejudge 

Church-men, ſince it would diſcourage Laicks to take Tacks from 

them at due Rates: but Teinds holden of Collegiat- Kirks , are 

ſubje& to buying and ſelling, 'as other Teinds, the 3. of Febru« 

ary 163 24 : ; 


Though it would appear by this AF, that every man ſhall on 
ly have the Leading, and Drawing of his own Teind , after the. 
ſame is valvwd , fince the A& fayes, the ſame being firſt truly 
and lawfully valued : Yet ifthe Heretor intent a Purſuit for Valoati- 7 
on , he will, during the Dependence, -;get liberty to lead his own | 
Teinds, if he offer Caution to pay his Teinds, conform to the Va-: 
Ivation that ſhall be led , J»ly 14. 1630, Ry | 

But this benefit of leading is only granted to Heretors , by the 
the foreſaid 4& 3 and thereforeno Lifercnt Tackſ-man hath this be. 
nefit, except the Liferent be Conftitute, by Infeftment of ConjunR-- 
fee, or the like, Nozember 30. 1631, 2 


. 
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Neither can Rentallers, or Tennents crave this benefit , ex eoden: 
capite , March 8. 1630. It is only granted likewiſe to ſuch He- 
retors, whoſe Teinds were drawn before, but not to theſe who 
pay'd Rental-bolls, July 24. 1635. And yetthe contrary 1s found 
the 3. of July 1643, But the Heretor may have the leading of his 
own Teinds , though he does not inſtrud a publick Infeftment, if 
he ſhew that he is not i ora , to be Infeftt, and that he is the 
perſon who ſhould be Infeft , Faly 6- 1642. But the Teinds be- 
longing to Church-men , whereof they were 1n poſleſiton the time 
of the Submiflion , are not to be led upon Caution 3 and yet by a 


* Miſſive the 9. of May 1634. His Majeſty declares His Favour not 


to be extended to their Tackſ-men, being Laicks 3; but that du- 
ring theſe Tacks, the Heretor may lead, he finding Caution, as 
ſaid 1s. 

By the Submiſſion, the Decreets following thereupon, and the 
expreſs words of this AF, MiniFers are to be provided before the He- 
retors have liberty to buy, or value; and therefore the Titular may 


\allocat what Teinds he pleaſes , towards the Maintainance of the 


Miniſter z and the Heretor eo caſ# cannot force the Titular to ſell, 
February 17. 1645. But though the Kirk be not provided , yet 


| the Heretor may buy his Teinds, if he be content to undergo his 


part of the-augmentation when it ſhall be granted, the 20. of F- 
zuary 1645- Earl of Hadington contra the Laird of Bairfuird. So 
that it appears, that albeit a Titnlar may. aſlign any one mans whole 


* Teinds towards the Miniſters Maintainance, when there is no pre- 


ſent proviſion ; yet if there be any, though it be ſmall , he may 
not 5 but the ſame ſhould burthen proportjonally, the whole free 
Teinds of the Paroch, where there 1s a preſent provilion, and 
where the Teitids are once bought, the Heretor will not be bur- 
dened, as long as there is any Tack-duties free in the Titulars 
hands, February 15. 1643. But the Tackſ man will not befound 
lyable in the faid Relief, Janrary 27. 1635. But if there be no 
free Teinds in his hand, then the Buyers , and all the He- 
retors muſt be burdened with the augmentation , Jannary 16, 
1635. 

It ſeems that the Titular cannot aſſign the Teinds of one Paroch 
for paying the Stipend of another; For by this A@ it js ſaid, That 
the Teinds ſhall be burdened with the Stipend of the <Miniiter ſerving 
the Care of the Kirk: But the Commiſfion allocats ſometimes the 
Teinds of one Paroch , to make up a Stipend to the adjacent Pa- 
roch, if the Miniſter of the Paroch,out of which the free Teinds are 
allocated, be competently provided; for the Commiſſion thinks the 
Teinds, as the Spirituality of the Church, to be burdenable in ge- - 
neralz and yet if this argument prove any thing, it will prove 
there can beno free Teinds as long as there is any Miniſter inScot- 
lord unprovided competently. | 


By 


; of King Charles he firſt. 


BY this AF the Exchequer is Declard a Soveraign Court, and 4 q >, 
18, | 


power is given them to paſs, and diſcuſs Suſpenſions, and to 
Decern in all things concerning His Majeſties Property , and all 
things concerning the Annuities of Teind, which was the particular 
reaſon of making this A& at this time 3 but becauſe of this. 4 
giving them power to decide every thing relating to the Proper- 
ty 5 therefore by the 59 AG Par. 1 Sefſ, Ch, 2. It is declared, that 
the deciding concerning the validity ,, and invalidity of Infeſtments, 
ſhall only belong to the Seſſion. And whereas this A& allows the Ex- 
chequer only to proceed in things relating to His Majeſties Pro- 
perty and others depending thereon , that A& declares they have 
liberty to judge in all things relating to His Majeſties Rents and Ca- 
ſealities , as they might have done before the year 1633, And ir 
b:ing doubted, whether the Lords of the Seſſion were Judges 
competent to the Diſcuſſing Suſpenſions, raid againſt the Cuſtom- 
ers , by the Maſters of Manutaftories , who pretended, that as to 
goods imported for the ule of their ManufaQories, they were free 
fromCuſtomzthe Lordsdid juſtly determine, that thogh theExchequer 
ps Ne” Judges Competent to Diſcuſs Suſpenſions, as to Cuſtoms, 
or any part of His Majeſties Revenue , where the ſame were, due 
by a clear Law , or conſtant uſe of payment; yet the Lords of 
the Seſſion wereJudges Competent to clear what was due by Law,and 
to interpret AFs of Parliament. 


Nota, The A of Parliament alleadg'd to be made upon the 22. 
of Hay 1584, Concerning the Exchequer, Ratifi'd by this Ac, 
can neither be found amongſt the Printed > nor the Un-print- 


ed Aas. A 


. Though by vertue of this Clauſe, and a Letter from His Maje- 
Ry , It is declar'd That the Exchequer are Fudges competent to liqui- 
dat Wards and Marriages, and that the Exchequer" has decided in 
ſome ſuch caſes Yet regulariter, the Seflion are only Judges Com- 
petent to ſuch Actions; and albeit the Sefſion be only Judpes 
Competent to Contravention of Law-borrows 3 yet after the Con- 
travention is Decided in His Majeſties favours, if the party, againſt 
whom the Decreet is obtum'd , Suſpend the ſame, the Charge be- 
ing at His Majcſties Inſtance , it ought only to be Judg'd by the 
Exchequer, that beinga Caſuality already ſtated, and the point of 
Law b-10g already determin'd;although it be alleadg'd,that thisbeing 
a Suſpenſion of the Lords of the Seſfions Decreer, it ſhould only be 
Diſcu{Fd before them ob rontinentiam cauſe, | 


| Though by the 25. 4# Par. 26, Ja.6. It is appointed, that all. 
Hornings benorth Dee, ſhall be upon no leſ$ than fifteen Dayes 5 Yet: 
that is to be reſtricted , as has been there obſerv'd in Caſes before: 
the Council 3 for by this ' 4, all Charges of Execution before the 
Exchequer, are tobe upon twenty dayes upon the North ſide of Dec, and. 
ten days upon the South-fide of Dee, SE 0g 


” 
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ACT His A# is the firſt Commiſſion granted for valuing of Teinde, 
19 conform to the Surrender , and Decreets Arbitral pronunc- 
. 


xeceiv.d, butnot after, February 21, 1623. but where the Titu- 


ed rhereuponz which Commititon is renew'd in ſeveral ſubſequent 


- Parliaments. And for cleattng {ſomewhat of The Form of Proceſs 


before that Court; it is fit to know, that all Dycts betorethe Com- 
miſſion , are with Continuation ; and becauſe of their uncertain fit* 
ting, there needs no Wakening z all Procurators appearing before 
them , ſhould have Written Warrands, but this 1s not in obfer- 
vance ; but confents by Advocats muſt be ſubſcribed by Advocats, 
elſe Decreets given thereupon are null, Jzly 20. 1564. And Exe- 
cutions are ſuthcient by a Sheriff in that part, July 1041643. and there- 
upon the Defender will be holden pro confeſs. 


The Commiſſioners did of old , appoint Sub-commiſſioners in 
every Preſbytry, who were to be choſen by the Preſbytry it (elf, 
and five to be a quorum, for trying the Valuation of every mans 
Teinds, and before them Proceſs were 1ntented at the inſtance of 
the Procurator-fiſcal , or the Heretors; and their Reports being 
return'd to.the Commiſſion , were allow'd. The Injunctions given 
to them, then were , That none ſhould be Witnefles before 
them who were not worth an hundred Pounds of free Gear;- that 
ſuch as dwell within the Preſbytry ſhould be Cited upon ten days; 
and ſuch as were without it, upon twenty 3 that the Depolitions 
ſhould be Subſcriv'd by the moſt part of the Sub-commiſtioners, 
and the Clerk's and when any man' would make uſe of anothers 
Servant , as a Witneſs, that the Maſter ſhould produce him upon _ 
his hazard; that where both uſed Probation , not the greateſt 
number. , but the cleareſt Deponers ſhould be preferd 3 and no 
Witneſſes to be receiv'd but only ten for each Party, which 
was thereafter Expon'd to be ten for each Room , Fuly 18. 
1634. | 

The Probation 1s oft-times allow'd to both Parties in this Court, 
and wherelt is ſingle, it 1scall'd The Prerogative of Probation, and 
is much contended for; Wherefore it is thus regulated , vi, ei- 
ther the Teinds are drawn 7p/a corpore, by Titular, or Tackiſ-man, 
and then they have the ſole Probation allow'd them,to prove what 
the Teinds were worth, they proving that they led ſeven years of 
fifteen beforethe year 1628.And though afterſo long atime,this can- 
not be proven z Yet the proving immemorial Poſſeflion is found 
equivalent 3 orelſe they have Rental-bolls pay'd them, @ eo caſu 
they have the ſole probation likewiſe , they proving twenty years 
poſſeſſion, of uplifting Rental-bolls, condeſcending upon the quans 
tity, and quality - Orin the third caſe, the Heretor has Tacks ' 
of their own Teinds, for ygpayment of Silver-Duty - and then 
there 1s joynt Probation allow:d, both to Heretor and Titular ; 
albeit the Heretor have the benefit of a-Conjun& Probation ; Yet 
he may refer the worth to the Titulars Oath , before Witnefles be 


lar 
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lar has the ſole Probation, the Heretor cannot eo caſu lead any Pro- 
bation of the Stock, except it be for certification, id eff, except 
where the Heretor ſummons the. Titular, who was in poſſeſſion of 
Drawing ofthe Teind , to prove the worth thereof, with Certifi- 
cation to him, 1t he appear not, the Heretor will prove the worth 
of the Stock, quo caſu the fourth part is Declar'd to be Teind, 
February 19. 1654. and Febrmary 24. 1643, Where the Stock and 
Teind are valu'd joyntly, the Teinds are made the fifth part; but 
where the Titular and Tackſ{-man has the (ole Probation , the 
Heretor has the fifth part down , as 1he Kings Faſe; and theres 
fore where the Titular takes a Dyet for proving of the Teind by 
it ſelf, the Heretor may take the ſame Dyet to prove the Stock, 
that incaſe the Heretor fail, he may have the Kings Eaſe, Fuly 8 
1642. Where thereis joynt probation of Stock and Teind , the 
preſent Rent ſhould be proven , as well as the Rent in all time 
coming, <lfe the ſame is null, Jannary 19. 1631, 


There are two Dyets granted for probation in this Court; and 


if the firſt be not made uſe of, the Term may be circumduc'd, - 


and the ſecond will not be granted, February 2, 1643. and though 
Diligence be Extracted after the Dyet ; yet if it be Extracted be- 
fore the other party crave the Term to be circumduc'd, the ſame 
will be ſuitain'd, November 22, 1634. 

By this Actalſo it is Declar'd , That where Valuations are Jaw- 
fully led againſt all Partics having intereſt, and allow:d, they ſhall 
not be cajbd in queſtion at the Inſtance of the Miniſter , not be« 
ing Titular ; nor at the mſtance of His Majeſties Advocat, for 
His Annuity, except the Collufion be proven, to have been tothe 
Diminution of the third of the juſt Rent preſently pay'd 3 .and 
therefore all Reductions upon this head , are at the inſtance of His 
M ajeſties Advocatz but it may be doubted, whether His Majeſty 
has any intereſt , where the party has bought his own Annuity; 
though it may be alleadg'd , that even in that caſe , the Decreet 
is Reduceable, together with the Alienation founded thereupon, if 
ſubſequent to the Decreet, becauſe the Exchequer has ſold upon a 
miſtake, occaſioned by the Collufion , albeit regulariter with us, 
Venditions are not quarrellable, as in the Civil Law, though made 
infra dimidium, 


By this Clauſe it is likewiſe Declar'd, that this Colluſion ſhall be 
probable by the parties Oaths, and thereupon it has been doubted, 
whether this Clauſe be Excluſive of other probation, and in Mel. 
drums caſe againſt Tolqubon, before the Commiſſion in Farnary 1672. 
It was found, that a Decreet of Valuation might be Reduced upon 
this Clauſe, if it were proven by Witneſſes that the valuation was led 
far within the third of what the Teinds were then worth,, 
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Obſervations upon the firſt Parliament 
Ythis4T theLiberties of theCole1ge of Faitice are reſtricted to the 
Sezators of the Colledge of Juſtice, and this 1s the firſttime that the 

Senators of theColledge of ſultice were divided from the other Mem- 

bers; but thereafter the priviledges of the Senators are Communi- 


cated to Advocats, Writers, and others, by the 23 A& Par, 1 Ch. 2, 
vid, objerv. on that Ad. 


THis AF anent the priviledges of Royal Burrows, is innovated + 
by, and therefore (hall be Explain'd in the 5 A& 3 Sefſ, 2 Par. 
Ch. 2, . 


His AF gives a very large Commiſſion to the Lords of Secret 
Council, to grant tothe Juſtices of Peace, and Conſtables, what- 
ever power the Parliament could have granted them; but this be- 


. Ing in effet but a Commiſhon, ' may be alleadg'd to expire with the 


King and Parliament who gave it, as all Mandats laſt no longer than 
the Mandatorzand the power being given to the Privy Council inde 
finitly, without adding, for the time being; it may be urg'd, that it 
could laſt no longer than that Commiſhon of Council; and from this 
many new doubts may be ſtarted, which ſhall be elſewhere confj- 
dered ; but however the Council does (till grant Inftrufions by 
vertue of this A@G. 

His A# impowering the Lords of Seffion to exa& 12 pennies of 
the pound of all ſums decern'd by them is now obſolet, 


His A& concerning the priviledges of Baronets, is fully Ex- 
' ' plain'd in my Treatiſe of Precedency ; but from this A#it is 
obſervable that the Convention of Eſtates have been in uſe to Ratifie 
and approve general Orders granted concerning Hagoursz; though 
it be generally believed , that the Convention of Eſtates can only 
grant voluntary Taxations, and nothing elſe; and I formerly ob- 
ſerv'd that they were in uſe to regulate the Mint alſo, 


\ 1d. obſerv. on AG 13 Pare 18 Ja, 6. 


E {porn by this A& the Clangrigor were aboliſh'd , and they 
ordain'd to alter their ſirname, becauſe'f their bangſtry; yet 
becauſe of their good Services done to His Majeſty, during the late 
Rebellion , they were reſtord in amo 1661. # 
It has been always believ+d,that no Clan or Family can change its far- 
name in Scotland,without expreſs AR ofParliament,or Act of Council, 
for that might occaſion great confuſion, and might be a ground of 
cheating the people in their Evidents and ſecurities. But any privat 
man may.as we ſee daily in Tailies3 and itdoesnot follow, that be- 
cauſe the Parliament only can force men tochange their ſirname, that 
therefore they cannotdoit voluntarly themſelves, 


Y this A& it is expreſly declar'd, that becauſe particular A&s of 
4 Parliament, and Ad-of Ratification, are made without "— 
p ; - : 0 
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of Parties, that therefore the Lords of Scſſion ſhall Judge in theſe 
caſes, without reſpe&tto thoſe AFs, according to the privat intereſts 
otparties The immediat occaſion of making this AF, was the caſe 
betwixt Joh Stuart of Coldinghame and the Earl of Hume, which 
was this, 

The Earl of Bothwel having been Forefaulted, the Priory of Col- 
dinghame was Diſpon'd by the King to the Earl of Hume, which Earl 
of Hume, ſet in Tack a-part of the Teinds of the ſaid Priory, to 
the Laird of Wedderburn ; but thereafter the Earl of Hume having 
entred in a Tranſacion with John Stuart, Son to the Earl of Bothwel, 
he ſuffers by Collufion, a Decreet of Parliament to pals in anno 1621. 
whereby John Stuart was not only re-habilitat as to his Blood, but the 
Forefaulture R eſcinded, inlo far as concerned his Righr'to the Pri- 
ory of Coldinghame, upon a pretext that he had a commmendam of it 
ſettled in his perſon, before his Father was Forefaulted , whereup- 
on Dowelaſs of Fvelaw, purſuing the Laird of Wedderburn for a Spuil- 
zie of Teinds in ano 1627, he obtains a Decreet, notwithſtanding 
of very unan{wecrable grounds , then alleadg'dz becauſe the Lords 
of the Scfiion would not call in queſtion the Ad of Parliament 1527. 
Notwithſtanding of the AF ſalvo ſubjoyn'd to the A&s of that Par- 
liament; for the Lords found, that the Seſſion as an inferiour Judi- 
cature , could not canvaſs ſpecial As of Parliamertz but becauſe 
the Subjedts might be extreamly prejudgsd 1n their privat Rights by 
ſuch A&Fs of Parliament ; thecetore the foreſaid Clauſe was inſerted 
in this AF, and that it might extend to this Caſe, though anterior 
It 1s expreſly declar'd in this 4&,that this was the mcaning of all for« 
mer A#Fs Salvo; and accordingly the Lords of the Scflion did in 
February 1679. Repone the Laird of Wedderburn to Debate upon 
his juſt Rights, notwithſtanding of the A@ of Parliament r62r. 

By thiseA&ſeveral privat Rights and Rarifications,- are except- 
ed from this A& ſalvo ; But fince the A& ſalvo proceeds upon the 
principal of naturalReaſon and Juſtice,it ſeems that even theſcExcep- 
tions are queſtionable, for elſe the AF ſalvo ſhould ſignifie nothing 3 
For theſe who had the intereſt to obtain privat As of Parliament, 
would likewiſe have the intereſt to get them excepted from the AF 
ſfalvo 5 and upon this Reaſon it was doubted, and not Decided, 
whether Exceptionsfrom the A@ ſalvo, made in privat Rights,though 
not repeated in the AF ſalvo, were ſufficient to ſecure theſe Rights 
againſt the 4G jalovo; for though it might bealleadg'd, that in theſe 
there 18 a ſpeciality from this caſe, ſince the AF ſalvo being poſterie« 
- or, and ſimple, Annuls and Derogats from the former Reſervati- 
on 5 yet even there it may be alleadg*d, that it cannot derogat, 
ſince in the former ſpecial A#, the Parliament Declar'd their ſpee 
cial Inclination , that it ſhould not Derogat. 

Nota, The AG& ſalvo jure is never Voted in Parliament, becauſe 
it is butan 4 in Courſe; and for the ſame Reaſon, Ratifica- 
tions are not Voted now , ſince no man can be concern'd in . 
either; albeir of old, I find that Ratifications were paſt in Parliament 
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in theformofdecreets,and ſo muſt have been voted;butit ſeemsſtrange, 
why 4&-s for granting of Mercats , and Impofing Cuſtoms for the 
maintaining of Bridges, ſhould not be Voted: Andin the Parliament 
1681. The Reports of the Articles thereof, as to theſe, paſt thelaſt 
D.y,without being Voted, which was oppoſ'd by ſome as irregular ; 
becauſe there the conſent of ſome parts of the Nation was requi- 
fite. Burt I conceive, that this likewiſe proceeded from the nu- 
merouſneſs of the things that were brought in , and the general 
acquieſcence of the Members , and the time they were ts fit being 
ſo ſhort, and it ſeems ſecurer toſettle theſe by a vote. 
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; Lbeit KING CHARLES 
@] the Second did hold a Parlia- 
| ment at dairt-Joknſtoun, 11 anno 
1650. yet this Parhament, being 
NE» the firſt after His Majeſties hap- 
# SSHAE py Reſtauration, is by the 
LOND Inſcription , Intituled , The 
Firſt Parliament of K ING 
CHARLES the Second; though 
that Parliament 1650. 1is not 
Reſcinded by the general A& 
Reſciſſory, which is k wp" rake 
Ad of this Parliament ; Nor 
by any other ſpecial A& » And 
ſo that Parliament ſtands ſtill in force, ſothat this Inſcription ſeems 
unwarrantable, | 


\>iC, 


—— -— —_— 


He Rebellious Parliaments in the former age , did chooſe A C T 
their own Preſident, though the Chancellour ought to have rx. 
pielidedin all Courts, as is infinuvated by the 40 .4L# Par. 5 Ja. 5. 
but this they did , to have the Preſident of Parliament Depend 
upon Them , and not upon the Kings and therefore by this A& 
Itis Declar'd that the Chancellour is ratione officii , to preſide in all 
publick Tudicatures where he is preſent. 2 
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Obſerv, x. That this At ſays, That the Lord Chancellour , and 
futh as ſhall be nominated by His Majeſty, ſhall preſide 3 and there- 
fore if the King pleaſe, He may Nominat another Preſident, 
though the Chancellour be preſent : And I find that His Majeſty 
has Nominated others to' preſide where the Chancellour was pre- 
ſent. 

Obſer.2,That though (when the Chancellour is abſent JHis Majeſty 
can only Nominat another Preſident 3 Yet this does not exclude His. 
Majefties High Commiſfioner from the power of Nominating a 
Preſident, fince he has mandatum cum libera, and. Middleton did 
Nominat the Earl of Crawfird to prefide in this Parltament, when 
Glencairn, then Chancellour, went to Loxdor. © Ol 
 Obſerv, 3. That the Chancellour is to prefide, not only in the 
Parliamentgbut in all other publick Judicatureszand therefore though 
it was pretended by the Theſaurer , that notwithſtanding cf this 
Ag,the Chancellour could not preſide in Exchequer, though he was 
named in the Commiſhonz Becauſe the Exchequer was rather the 
Kings Chamber)ains Court , than a publick Judicature, in which 
the Theſaurer was chiefly intruſted , becauſe he was chiefly to be 
anſwerable 3+ yet this pretence was groundleſs , ſince the Exche- 
quET 1s a Judicature which Hears , and Difcuſles Cauſes, relatin 
to the Revenue, and 1s Declar*Ja Judicature by the 18 4@ Par. 
x Ch. x. But by a Letter in azz01663. The Chancellour is Diſ- 
charg'd to preſide in Exchequer; and this ſh:ws his innate power 
to diſpenſe with Acts of Parliament, which relate only to Govern- . 
ment, and His own Service. | 

Obſerv. 4+ That though by vertue of this A& , it may bepre- 
tended that the Chancellour may preſide in the Juſtice, or Admi- 
ral Court, if he pleaſcs to be preſent 3 Yet I conceive he cannot 

come to any of theſe Courts, without a ſpecial Nomination: and 
even this Act ſays, That the Chanceliour , and ſuch as ſhall be nomi- 
nat by His Majeſty, ſhall preſide. 

This A& likewiſe ſets down the Oath of Allegiance , wherein 
the King is acknowledg'd to be Suprears over all Perſons, and in all 
'Canſes, which is founded upon the 2 AF Par. 18 Ja. 6. and is the 
foundation of the A& of Supremacy; which is the firſt AQ of the 2 
Par. Ch. 2, C; 


He Parliament 1641, had taken from the King, the Nomic 

nation of the Officers of State, Counſellours and Judges ; 
and therefore by this Act, the power of Nominating theſe, 1s de- 
clar'd io be a part of the Kings Royal Prerogative , which is conform 
tothe Law of all Nations,l. wnica. ff. ad l. Jul. de ambitu, hec Lex bo- 
die in urbe ceſſat quia ad curam Principis Magiſtratuum creatio pertinet 
ror ad populi favorem : By this At alſo, 1s is Declar'd that our 
Kings hold their Royal Power over this Kingdom from God; which 
was expreſt here, to condemn that fundamental Treaſon of the laſt 
age, which Taught, That the King was ſubje&# to His People, _ 
ad CAUIC 
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cauſe, He Deriv'd His Pomer from Them : And from that they 
infer'd their power of Reforming ; and at laſt , of Depeſong the 
|, po $3 
_ But leſt it might have been obtruded, that though by this A& 
it be Declar'd ,, That the King holds His Power from God alone; 
Yet the holding it from. God, did not exclude the. Intereſt of the 
People 3 for all Men hold of God ,. whatever they hold of others - 
Therefore by the 5 Act of this Parliament, It is Declar'd, that our 
Kings hold their Crowny from_God Almighty alone: and leſt it 
inighr till have been ſaid , That though the King bolds His Power 
'of God , yet he Derives His Power from His People 3. Therefore the 
Convention . of Eſtates in their Letter to the King , . 16:7 8. 
and the Eſtates of Parliament, in the 2. .4& 3 Par, Ch. 
2. ammo 1681, AﬀMnowledge, That He ' Derives His Power 
from God alone : And though Conventions of Eſtates cannot make 
Laws; yet it may be ſaid , that they may Declare and Acknow- 
ledge their Obedience as fully as Parliaments may.. we 


obſerv. That theſe words , To. hold the Crown from God, is ill 
expreſt-z, For by our Law, He that Holds from Me, Holds not of 


Me;for ame &-de me are Diametrically oppolit in mattcrs ofHoldings. | 


"Fx former Rebellious Parliaments, eſpecially the Convetiti- ACT 


on of Eſtates, 1543. Did Sit without a ſpecial Warrand 
from His Majeſty and therefore 'by this A , The Pomer of Cal- 
ling, Holding, Proroging, and Diſſolving of Parliaments, is Declar d 
tobe Inherent only in His Majeſtie, . as a part of His Royal Prerogative 
and therefore the 6 A of this Parliament, annulling in ſpecial Terms 
the ſaid Convention, 1643. was unnecellary, ,\ 


I conceive that the word Proroguing here, is uſd for Adjourn” 


nent only , though the Word in its property ſignifies only to Ad- 


Journ , ſo as to make all the Overtures paſt in that Seſſion, to 
be null ; which diſtinction is unknown to, and unneceſſary with 
US. 

.. The Impungers, or .Contraveeners of this A&,. are Declard by 
this AQ guilty of Treaſon. | 


BY this the former As againſt Convocations, and Leagues, or A CT | 
4 j.. 


onds, are Ratifi'd, and Diſcharg'd under the pain of Sediti. 
on 3 and the keeping of all Afſemblies and Meetings;  upoh pre- 
tence of preſervingthe Kings Majeſty, or for the publick good,” are 
declar'd unlawful, notwithſtanding of theſe Gloffes, except in the 
ordinary Judicatures. The Deſign of which A@ was occaſioned 
by , and levelled againſt ſuch Meetings, as the Green Tabl 
anno 1637. Whereat the Nobility and Gentry did formally mect 
in great numbers, though their Papers did alwiſe begin ; We 
the Noblemen , Gentlemen , and others occaſtonally met at Fdint» 
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ACT "I% former Rebellious Parliaments having raifd Armies, For- 
bL 


tifi'd Gariſons, and Treated with the French King , with- 
out the Authority of their own King; It is therefore declar'd by 
this At, That the Power of making Peace and War Reſides ſolly its 
His Mujeſty; and that to Riſe, or Continue in Arms, or to make any 
Treaties, or Leagues with Forraign Princes, or amongſt themſelves, ſhall 
be Treaſon, : | 
Obſerv, 1. That by this AR the King 7s Declar'd to have the on. 
ly power of Raiſing Armies, and making Garriſons, the SubjeQs 
alwayes being tree of the Proviſion , and Maintainance of theſe 
Forts and Armies; and therefore it was aflerted, that free Quar- 
ter, except in the Caſe of atual Rebellion g was unlawful , and 
that even then it behov'd to be warranted by a Parliament, or 
Convention, though it ſeems, that Rebellions may be ſo ſudden, or 
Parliamentsand Conventions ſo dangerous, that free Quarter may 
be warranted by the Kings own Authority in caſes of neceſlity ; 
and if any part of Scotland ſhould rife in Rebellion, it is not 
imaginable that they will either give Quarter for Pay, or deſerve 
to be payd 3 and ſo to refuſe the King the Power of free Quar- 
' tering, without Parliament, or Convention, in that caſe were to 
deny Him the Power of raifing an Army, without which it cannot 
bemaintain'd: But free Quarter is expreſly Diſcharg'd by the 3 4# 
Par. 3 Ch. 2. 


8bſerv, >>. Some likewiſe think by this Clauſe, that though the 
King may force Towns, and adjacent Countreys, to carry Baggage 
and Ammunition of His Souidiers, the publick Good fo requiring; 
yet He' muſt pay them for it 3 ſince by this AR, the King isto 
pay for the Proviſions, as well as Maintainance of the Army, and 
to take away Countrey-mens-horſes without pay, is as great a Tax 
upon them,as F ree-quarter - But yet our Kings have ſtill been in uſe, 
by immemorial Poſſeſſion , to exa& ſuch Carriage without pay- 
ment ; and ſo the only Doubt remains, Whether this AR Inno- 
vats the former Cuſtom 2 And whether the SubjeQts, not ſeeking 


payment, being mere faculiatis , preſcrives againſt them z jus 207 
petendi? 


Obſerv. 3, Tt has been controverted, Whether though by this 
A& the King may Diſpoſe upon all Forts, Strengths, and Gari. 
ſons , if He can thereby make any privat Mans Houſe a Gariſon ? 
that was not ſo Originally , it being pretended, that if this were 
allow'd, no man can be ſure of his Dwelling-houſe , which is the 


chief part of his Property ; but it cannot be deny'd, but that all 
Houſes with Battlements, or turres pinnate, as Craig obſerves, are 


inter regaliaz and of old could not be Built, without the Kings 
ſpecial Licence: and as to theſe, the King may Garriſon them; for 
ince He has the abſolute power of making Peace and War, it were 
abfurd to deny Him the power of Gariſoning convenient. places, 
without which the War cannot be mannag'd, 8 
_ | £ 
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of King Charles' the ſecond. 

It having been controyerted whether the Earl of Caithneſs might 
Gariſon one of hisCaſtles, without expreſs Warrand from the Council; 
they found he could not, thoughitwasalleadg' that he wasa ſtranger 
in Caithneſs, and the Countrey was broken : For this A& ofParlia« 
ment having Diſcharg'd all Garifoning of Houſes, upon any pre« 
text whatſomever, if it ſhou}d be allow'd upon ſuch pretexts as this, 
not only would the expreſs Letter of the Law be overturn'd ; -but 
all perſons diſſaffeged might Gariſon upon this pretext; whereas 
on the other hand, there can be no inconventency, fince the Coun. 
cil will allow liberty to Gariſon z and if preſent danger do preſs 
the Heretor , he may Gariſon his Houle for his own: Defence, till 
he obtain that Order, 


His A& annulling the Convention of Eſtates 1643. was un- AC T 
neceſſary, it being formerly annull'd by the third AR. of 6, 
this Parliament. | | 


T His A& Declaring the League and Covenant null; and the A CT 
Diſcharging the Renewing thereof, under the Higheſt per- 7. 
ril , ſeems unclear, becauſe of the indeterminatneſs of the puniſh- 

ment, and ſeems unneceſlary,becauſe by the fourth A& of this Par- 
liament, Subjefts making Leagues amongſt themſelves, or with For- 
raigners, are guilty of Treaſon, | 


His AQ does in the firſt part Command all Jeſuits, Prieſt and 4CT_ 
Traffiquing Papiſts, not to ſay Maſs, and toremove forthofthe &, 
Kingdom within a Month, 'under the pain of Death, whereupon 
it was doubted , whether within that Month, they could be pu- 
niſhed with Death, elſe this Month had not only been eluſfory, but 


might have prov'd a ſnare , fince they might have thought that 
this Month was allow'd for preparing for their Departure , and ſo 
they might have appear'd, and gone about their Buſineſs in order 
thereto. 


By the ſecond part of this AQ; Children are ordair'd to be taken 
from Parents, Tutors, or Curators, Popiſhly affefed, that they 
may be bred with well affeted Proteſtants, at the ſight of His Ma- 
jeſties Privy Council , which AG is renew'd by a Proclamationof 
Council, in Fanuary 1679, 


'J Hough the Parliament 1648. be here Ratifi'd; yet it is there- 4 &T 
after abrogated by the general Ad& Reſciflory , which is 9. 
the fifteenth A& of this Parliament, that not having been reſolv'd up- 
on till after this was paſt, 
The Parliament 164g. . is by this A& abſolutely Reſcinded, and 
that without a general ſaſvo; and though by the A Reſciſlory, 
there 15 a general ſalvo in favours of the Rights, and privat Se- 
curities paſt in other Parliaments, asis clear by the laſt words of the 
I5 AA, yet there 1s none ſubjoyn'd to this Parliament, 
Ggggg 2 . That 


ACT 
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"That Parliament 16490, Had taken. from Patrons the'power of 
prefenting , they; haying cbncerw'd it moſt Antchriſtian ,, that the. 
Miniſter who was to care for Souls, ſhould be choſen by one man, | 
and 6oftimes by one who' would never hear him 3 but, they reſerv'd 
to ,the Patron the” Right of. Teinds ,* without prejudice to 
the,” preſent 'Stipetid's and; therefore that At is hereby Re- 
ſcinded , and' Patrons reftor-d to the power of Preſentation : 
and"thongh it cannot be deny'd, but that the people had a ſhare 
in the EleCtions,, as is clear by Saint Cyprians Epiſtles, yet this was 
when they pay'd thein , and were themſelves very judicious, and. 
diſintereſted m'the" infancy of Chriſtianity 3 and before; Patrons 
had by founding Churches, the intereſt they have row; and now 
the people are by an, Edit cited to Declare what they know why 
ſuch 3'man ſhoenld not be choſen: And in theRefotm'd Churches 


| of Germany, as' Catpz. in His jus Conſiſt, Relates, the people have 


> = make from which the Preſbyterians borrow'd their Word 
all. 


By this A& it 1s Declar'd , 'That ſuch Parſons , and Miniſters, 


. as are in preſent poſſeſſion of Kirks belonging to Laick Patrons, ſhall. 


claire no Right, nor Poſſſuon, but what they had before the making of. 
this AG, they being otherwiſe ſufficiently provided, _ - 


T His A& was unneceflary , becauſe theſe Parliaments are taken 
| Fray in the general Ac Reſcillorys | 


AC T THis Act appoints all Officers of State to take the Oath of Al- 


IIs 


ACT 
I2. 


+ legeance, and to aſſert under their Hands, all the for- 
mer.Royal Prerogarives; but now the Council do put the ſame to all 
who are ſuſpe&ed ;..and Fine or Baniſh ſuch as refule totake it, be. 


_ caufe the A& having left to the Council to put this Oathto any, and 


having nam'd no penalty, the penalty is tobe underſtood arbitrary. 
Butnow all who are in publickTruſt,take the TeZ appointed by the 6 
AG 3Par. Ch.2, | 


| His A& Confirms all Judicial proceedings , under the Ufur- 

pers, except when they were quarrel'd within a yearz and 
this Act having appointed , that within that time , the Sentences 
of the Uſurpers might be quarrell'd , without Suſpenſion, or Re- 
ducion 5 aud the Writ by which'they were quarreFd, was call'd 


a Review, which was in effet a Reduction, and was like both: 
in the Name and Matter, to that reviſſo allowa by the Civil - 
Law. TY 

* 
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of King Charles the ſecond; 


"= Ufurpers having by theExample of ourRebellious Parliaments 4 C75 
laid on an Exciſe upon Bear and Ale, this Loyal Parliament 13 &14 


did grant His Majeſty 40cco pounds Sterling, tobe uplifted year- 
ly out of the Cuſtome and Exciſe, in manner mentioned in the 14. 
At: But it has been much doubted, whether it had not been 
better to have continued the Exciſe upon the Bear and Ale, than 
to have laid it upon the Malt; for now Brewers endeavour to 
take as many Pints out. of the jBoll of Malt, as they can, 
which hinders much the conſumption of the Malt, by making the 
Drink weak ; whereas if it had been Jaid upon the Drink, they 


would have endeavoured to make the Drink ſtrong, And for 


which Exciſe , the Commiſſioners of the reſpeCtive Shires, are Ty- 
able perſonally, and they have their Relief off the Deficients, the 
Goods of which Deficients, are hereby to be poinded, without 
carrying them to the Mercat Croſs, they being appriſed at the next 
Paroch Church Dcor, which 1s like the priviledge given to Mi- 
niſters Stipends., by the 22 A& of the 3 Sep. of this Parlia- 
ment. 


Though by this A& the Exciſe 1s laid upon the Retailer of Com- 
moditiesz yet by the 12 4@ Par. 2 Ch, 2, The Importers are declar d 
zo be ljable for the ſame Exciſe. 


| Fter this Parliament, had Reſcinded ſome privat Parliaments, 

they conſidered that all the Parliaments from the year 1640. 
till the year 1650, were but Branches of one and the ive Rebel- 
lion ; and therefore they did annul them all by this AR, which is 
call'd The 4& Reſciſſory » But privat parties Rights, obtain'd in 
theſe Parliaments are ſelved. In this AQ it is acknowledg*d by 
the Parliament , That our Kings Lold their Crowns immediatly from 
God Almighty, which was done to exclude that Rebellious Repub- 
lican, and ScQarian Principle, That our Kings deriv'd their Power 
from the People; for if ſo, then the people might call them toan 
accompt, Depoſe, or Suſpend them : and our very Stiles, which 
acknowledge our Kings to be by the Grace of God, does convince 
us, that they are not Kings by the people3 and therefore Ar- 
gertorat pag. 206, Oblerves well, that formula il/a que et in titulis 
Dei gratia, uluntur illi ſoli qui nulli mortaliums irtperium ſuum debent 
wid, obj.on the 251 AG Par, 15 Jas 6. | 


His A& allowing the Government by Synods , Preſbytries, 4 CT 
and Seſſions , 1s Reſcinded by the 1 AG of the 2 Sef7. of this x5, 


Parliament. 


FT is Ac appolnting 4 Solewn Aniverſary Thanksgiving for His ACT 


Majeſties happy Reſtanration, was ſcrupled at, becauſe this Act 

did appoint 1t to be ſeta-part as a Holy-day 3 and therefore it was 
thought fit by the x2 A& of the 3 Sef. Par, 2 Ch, 2, To renew 
Hhhbh | It 
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ACT 
24 
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it as an eAnniverſary Thanksgiving , leaving out the words Holy- 


Day. - 


THis A& againſt Curſing and Beatmg of Parents, is fully Ex- 


plain*d, crim, pra, tit. Paricide.. 


"Fw a is Explain'd crim. prat?, tit. Blaſphemy. 


4 Ei A@ concerning caſual Homicide, is Explain'd crim. pra/7. 
| it. Homicide ; but it 1s fit to add here, that the Rubrick 
of this A&t of Parliament bearing, A& concerning the ſeveral Degrees 
of caſual Homicide, is very rediculous , for the degrees mentioned 
in the A&, are caſual Honucide, Homicide in lawful Defence, and 
Homicide committed upon Thieves; and no ſober Lawyer can 
think, that either Homicide in Defence , or Homicide committed 
upon Thieves, are degrees of caſual Homicide, 


Y this A@ the whole priviledges belonging to the Colledge of 
B Juſtice," that 1s.to ſay, Sezators, Advocats, Clerks, Writers, and 
remanent Members, orwhereof they have been in uſe, or in pollefſi- 
on at any time bygone , are exprelly Ratiffd, and that notwith= 
ſtanding of whatſoever At, Cuſtom. or Praftice to the contra- 
ry, Vid, AGF 8 Par. 2 Sef.2 Ch, 2, Where the priviledge of Im- 
munity from Taxes , is only given to the Lords of Seflion. 


Upon which A@ it was .Debated jn December 1678, Whether 
Advocats ſhould not be free from the Annuity impoſd by the Town 
of Edinburgh, ſince they were by this AFtreed from all Impoſitions, and 
though by a ſpecial A@ of this ſame Parliament, Ch. 2, The Col- 


ledge of Juſtice was madelyable to the Annuity 3 Yet they being 
"free by this AR), and the other A being but an un-printed Ac, 


and an A& to which they were not calbd, their priviledge could 
not be thereby taken away 3 albeit it was contended , that the 
being free from Annuity wasno priviledge, ever expreſly Declar- 
ed in their favours: But on the contrary, wasa Debt upon them, 
as Hearers of the Word of God ; and fo the Parliament might ve- 
ry well by a general Law, declare this Priviledge, .not to prejudge 
the Annuities; nor was that Law concerning Annuities a ſpect. 
al, but a general Law, binding all the people who cameto live jn 
Edinburgh; and therefore there needed no party be cited, nor was 
it neceſlary to the Eſſence of an Act of Parliament, that it ſhould 


. be printed. 


TDY this A the Creditors of the DefunR are prefer'd to the 
Creditors of the appearand Heir, as to all Execution againſt 


.the Defunds Eſtate , theydoing Diligence within three years after 


the Deftun&s Death , which three years was found to be tempsas 
| | CORs 


of King Charles the ſecond. 


continuum , and not wtile, and that theſe three Years did ran even 
contra non valentem agere, December 19 1678, Paterſon contra Bruce, 
The reaſon of which AC of Parliament is, that it is juſt that every 
mans Eſtate ſhould pay his own Debt, though upon the other hand 
| It is likewiſe juſt, that. the next place, the appearand Heirs Cre- 
ditors may likewiſe do Diligence, | even againſt that Eſtate , to 
which. their Creditor may ſuccced :., Nor ought his voluntary ly- 
ing out to prejudge them; for which cauſe likewiſe it is, thatthey 
may Charge the appearand Heirto Enter, and Compriſe, or adjudge 
the Predeceſlors Eſtate. 


gx) Y this At it is ordain'd , that fourty dayes after the Senterice of 
Excommunication, Letters may be raifd at His Majeſizes Advo- 
cats inſtance , for Denuncingihe perſons Excommunicat Rebels 3 the 


\ Proceſs being firſt reviſd by the Lords of - the Scſſion 3 but this ' 


power of the Lords of the Seſſion, being made before the Biſhops 
were Reſtor'd, 1s abrogated by the: 23 Act of the 3 Sep. of this Par- 


liament. n 


Y this Att the perſon from whom Goods were Stollen, is tohave 
his Goods , or the value thereof reſtord to him out .of the 
readicſt of the T hiefs Goods, he alwiſe purſuing the Thiet toSen- 


tencc, 


AET 
25, 


ACT 
263 


. Obſerv, 1. Since this A reſerves to the Sheriff, or Takers rw 


the Thief, the expence war'd outby them in taking the Thief, and 


purting him to i xecution. It ſeems that they ought to be prefer'd 
to the Owners of the Goods, though the Act fayes, that he is to be 
pay'd out of the readieſt, CEE | 


Objerv. 2, It may be doubted whether the Juſtices, or the Judge 
ordinary ſhould Reſtore? and though the Juſtices have no civil 
Juriſdiction , yet I have ſeen them Reſtore in ſuch Caſes; and 
this 15 1n effet an incident Juriſdiftion , cb continentiam cauſe, 


Ovſerv. 3, That it hasbeen doubted, whether third partiesbuy- 
ing the Goods, though in a publick Mercat ; are obligd tO Ie 
{iore. | FY 


& 4 His AQ pardoning penal” Statutes , ſeems by a miſtake, to 

except Ulſury z for Ulury is properly a Crime puniſhable by 
all Law, atall times : Whereas a penal Statute is properly a Sta- 
tute, which puniſhes a Delinquency, that is only puniſhable upon 


ſome occaſions by an arbitrary puniſhment 5 and therefore ARs of. 
Grace , orgeneral Indemnities, Diſcharging the Execution of penal 
Statutes , ſhould no more be:extended to Ultry , than it ſhould 


be extended to Murther , or Adultery; and'Uſury is by the A& 
of Indemnity , which isthe 29 A& 3 Seſſ: of this ParHament', ex- 
cepted from that Indemnity, amongſt Murderers, Thefis,  andother 
Crimes of that Nature, and it was excepted only in this At, ad am- 
Jorem cautelam, becauſe the Chancellour had then the Gift of Ulfary, 
Hhhhh 2 What 
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What are properly counted penal Statutes,may be ſeen A& 9 Par. 
21 Ja. 6: Where amongſt other Crimes , Uſury is ordain'd to be 
puniſh'd, and ny to be pardon'd as a penal Statute 3 andif Uſu- 
ry fell under penal Statutes,it would very much eacourage Uſury ; 
for men would ſtill expe& a Diſcharge of it, becauſe penal Sta- 
rutes are frequently Diſcharg*d-z _ But yet the Lords 1n the caſe be- 
twixt the Laird of Haining and Cruick, found that Uſury was Diſ- 
charg'd by the A&@ of Grace 1674. becaule of the ſpecial conception - 
of that AQ. | 


Y this AR the 2uots of Teſtaments are taken from the Commi: - 
3+ fars; but upon the Reſtoring of Biſhops, this Act is abrogated 
by the x A& and 2 Sep. of this Parliament. 


Trsaa is formerly Explaird A&j77 Par.13 SAG 10Par.187Ja,6, 


Tas A is formerly Explain'd in the 14 At Par. 1Ch 1. 


Y this A& all Compriſings are to be allow'd within ſixty dayes 

after thedate thereof , with Certification, that if they be not 
allow'd, and Recorded within that ſpace, a poſterior Compriſing 
firſt Recorded, ſhall be prefer'd thereto; and upon the 8 of June 
1665. The Lords upon a Supplication , ordain'd a Compriſing to 
be allow'd, though theperſon againſt whom the Comprifing was 
Jed , was dead, and the fixty dayes were expird 3; and found 
that notwithſtanding thereof, it ſhould be prefer*d to a Com- 
priing » Whereof the allowance was Regiſtrated after its Regi- 

ation, 6 


Obſerv. 2, That by this AX a Compryling is not declar'd null, 
for not being allow'd , and fo was not excluded by a poſterior ap. 
pryſing , firſt allow'd 5 but both were brought in parti paſſs ; 
which laſt part of the Deciſion may ſeem ſtrange , fince it 1s ex- 
preſly wleclar'd by this A& , that the not allowance ſhall be with 
Certification , that a poſterior Compriſing , firit allow'd, ſhall be pre- 
fer'd according tothe date of the allowance, November 29. 1672. Max- 
for contra Cunninghame > and fo they could not come in pars paſ- 
ſ#. But the reaſon of this Deciſion muſt be , that by the poſteri- 
or AQ 62. of this ſame Parliament, all Compryſinge led within year 
and day of others, are ordain'd to be brought in pari paſſu- and 
theſe Compriſings have been led within year and day, though the 
Deciſion mention not thiss And this I find decided , July 17. 
1668. Start contre Murray. 


Obſerv- 3. That if the Appryſer has obtain'd Infeftment without 
allowance , he will be prefer'd ; becauſe ( asI think ) his Infeft. 
"ment being Regiſtrated in that caſe, ſupplies the not Regiltrati- 

tern on 


CER OT TRAIT, 
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.on of his allowance, and Certiorats ſingular Succeſſors ſulici> 


ently. 


. Obſerv. 4 This A@& Narrats , that it was ordain'd formers 
ly by A@ of Secret Counci], that the whole Comprilings, and not 
a Breviat , ſhould be Regiſtrated : Which not being authoriz'd 
by any Law, or Act of Parliament, is therefore Diſcharg'd ; from 
which it appears, that the Secret Council uſe not only to make 
Ads relating to Government, or to regulat prices of Writs, as 
appears by the 19 A& 23 Par. Ja. 6. Or to diſcharge Bakers, 
' and Candle-makers to keep their Broom-ſtacks, or Melting-houſes 
within Towns, as in the 2g A& 23 Par. Ja. 6. But even tomake 
Ads relating to Regiſtration , and Competition of Writs; which 
though the Parliament does here openly condemn 5 yet tacitly 
this A& declares their A& was no Law ; and they could Jeſs have 
made ſuch an A&, than the Lords could have made an A& of Se- 
derunt , ordaining Seafſins within Burgh to be Regiſtrated, which 
* they found only the Parliament could do; and it is obſervable 
alſo, that this AR of Council did therefore ſoon run in Deſuetude ; 
and the Parliament confirms the contrary Cuſtom. 


Obſerv. 5. This A& Narrats that by a Cuſtom , allowances of 
Appryfings did contain , | and expreſs the Names, and De. 
ſignations of the Appryſers, the Names of the Defenders, 
(whereas it ſhould have ſaid Debitors,though the Debitor be a Defen- 


der in the Compryling . which is a Decrect ) the Debts for v hich 


the Compriſing is Deduc'd, the Meſſengers, and the Clerks names, 
the Date of the Exccutions, the Winciles-names thereto , and the 
Superiours names; which Cuſtom being authoriz'd by this Act, 
It may be doubted , if the omiting any of theſe particulars in the 
Regiſtrated allowance , would annul the ſame, fince the AR 
does not ſubjoyn an irritancy. 


He difference concerning Heretable and Moveable Borids, is ACT 
32e 


| fully Explam-d in my Inſtitut. Part 2. lit, 2, 


) Y this AQ, theſe who Marry themſelves Clandeſtinly, . or inor- 4 C T 
derly, are to be impriſon'd for three Moneths , and belide to 34+ 


pay, each Nobleman a Thouſand Pounds , each Baron, and Land- 


ed Gentleman, a Thouſand Merks 3 each Gentleman, and. Bur- 


ges five hundred Pounds; each other, perſon , an bundred 
merks. 


Obſerv. 1, The want of the Parents conſent, orof the conſent of 
others having intereſt, ſeems by the Narrative, to infer the Clan- 
deſtinneſs of the Marriage: But yet by our praftique , Children 
Marrving without the conſent of their Parents , if they be of age, 

and the Marriage otherwiſe regular, they are not puniſhable, 
wherein we' ſeem to agree rather with the Counſel of Trent, 
than either with the Law of God , Fxod. 22. and 17, Numb. 3% 
[1111 | Deis, 
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Dent. 7,3. vOrthe Civil Law, Izſtitut. de auptits & 1.2. ﬀ. de Ritu, 
aupt, | 


Obſerv, 2. That it may be doubted, whether fince this At ap- 
points no puniſhment to Women 3 if a Noble-woman being an 
Heretrix, Marry a Gentleman Diſorderly, ſhe may be pumih'd as a 
Noble-woman, or he only as a Gentleman; and I think ſhe ſhould 
be puniſht as a Noble-woman , havivg precedency as ſuch. 

Objerv. 3. That it has been duubted , ifan ExpeCttant having. 

. Pawer to Preach, and being appointed a Preſbyter, but having no 
ſettled Kirk, and Marrying perſons, the Marriage can be pu- 
niſhed ; Or if ſuch as Marry by a lawful Miniſter of another 
Paroch, without Warrand , either from the Biſhop, or the 
Miniſter of their own Paroch , may be puniſhed by this 
A. | 

Obſerv. 4. By the 9 AG Sef. 3 Par. 2, Ch. 2. Such as en- 
ter into theſe Diſorderly Marriages, loſe their jus marit? , or jus 
reliFe, by and attour the penalties here expreſÞ, 

Obſerv. 5, That the Marrying in England, or Ireland, without 
proclamation of Bonds in Scotland, and againſt the Order obſerv'd 
in this Church , infers the former Fines; but the Marrying with» 
out proclamation of Bonds, 1s not fer ſe ſufficient; and therefore 
if there be n Diſpenſation from the Bithop, @»er. if the Marriage 
1s not Clandeitine , and it ſeems it is not , for the Biſhop may be 
miſ-inform'd, as if the Woman wanted parents: And by the Nar- 
rativeof this Ac, the want of the parents conſent is made an impe- 
diment, as well as the having granted a prior promite to another 
and therefore, as the Biſhops Warrand ſhould not detend in the 
one caſe, ſo neither (hould it in the other z but it 1s (till perzculo 
petentis , elſe Biſhops ſhould innocently become the Inſtruments of 
Robbing us of our Children , and Eftates , and of taking them 
away 1n ſuch manner, as that parents can neither ſee their Daugh- 
ters provided to competent Jointures by the Huſband , nor the 
Huſbands who Marry them , ſufficiently provided by the Father in 
Law, wer. 2, Whether 1s the conſent of the Mother necetJary 
when the Father is Dead 3 and I conceive it 1s, eſpecially when 
ſhe is intruſted by the Father, and the Child ſtays with her 5; for 
though the Daughter be not iz poteſiate materna yet ſhe is a Pa- 
rent 5 and this Ad requires the conſent of Parents; and the [- 

ſtituts tell us. that zaturalis & civilis ratio requirit conſenſum pa- 
rentum : nor can it be deny'd., but the Mother has an equal qa-« 
tural Relationz and by this Intereſt , Law 1ncourages , and re- 
wards the Mothers pains. Ber. 3. What ifthe parents refuſe rea- 
ſonable offers, and yet the Child is Marriageable. To which it 


1s. anſwer'd , That the conſent ſhould be firſt askt , and why they 


refuſe, that the Judge may , when the parent thereafter complains, 
conlider if the parent was culpablein refufing his conſent. 9er. 4. If 
the being Married by their own Miniſter, without proclamation, 
or Diſpenſation from the Biſhop be ſufficient, and though the Mi- 

| : niſter 
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niſter have a Warrand from the Biſhop z Yet by Atof Synod, he 
is diſcharged to Marry in a privat Honſe, except the Warrand diſpenſe 
therewith expreſly. | | 


| His A& ſhall be Explain'd in my Obſervations on the 2x LF AC 2 
[ Par, 3 Ch, 2. | 35. 


Y this A it is ordain'd, 1hat zone ſhall have Right to any Bene- ACT 
42 fices, till they take the Oath of Allegeance 5 and if the patron 36, 
omits this, not only isthe preſentation to be null 3 butthe Right of Vi 
Patronage asto that Vacancy, belongs to the King. : 


Thi, AQ is formerly Explain'd in the 8 4 Par. 22 Ja, 6, — 

BY this A&, His Majeſty and Parliament having Erected Fiſhing 4 CT ww 
Companies, Do declare , that Salt, Cordage, Hemp, Ee. im 59, 

ported fer the Trade of Fiſhing , ſhall be free of any CuStom or Impo- 

ftion: But yet by the 12 AG of the 2 Par. Ch.2, The Importers 

of Forraign Salt, areto give Security for payment of the Exciſe , whe- 

ther the Salt be employ' d for Jalting of Fiſhes, or not; butthere 

is allowance tobe given to the Exporters, for what ſhall be prov*d 

to have been imploy d upon Fiſhing. | 


It is obſervable kewiſe from this A& , that His Majeſty by His 
Soveraign Authority, and prerogative Royal , without ſpeaking 
any thing of the conſent of Parliament, in this Clauſe , Declares 
that the Ships, and Furviture imploy'd in Fiſhing, ſhall not be arreſt+ 
able by Creditors, nor #he perſons purſu'd before any Judicature : and 
it may be doubted how this is conſiſtent with the property of the 
Subjet? Or whether this would Defend againſt Crimwal Purs 
ſuits. The word attatchments here expreſt, properly includes Criminal 
ations, ſed nullaexcuſatio prodeſt adverſus precepta ei qui cum leges 
znwocat adverſus eas committit I, auxilinm, ff.de minor in fin:and though 
it may be anſwer'd to the other Doubt, that the Parliament cone 


ſented to this leſſening of propertyz Yet it is clear, that the Pre- / 'L Or aller 4 Sug | 


- 


rogative,f and not their Conſent, is only mention*d, except we con- 
ſtruct their not oppoſing it to infer a confent : and it may be ra- 
ther urg'd, that the Parliament has acknowledg'd , that this is the 
Kings Prerogativez But if this be, the King may Diſcharge Judges 
to proceed in any civil action, 


His Act incouraging ManufaCtories, by Diſcharging the Cu- ACT 
ſtom, or Excile , due upon the Materials, to be therein 40s 
employ'd, is much leſſened by an A& of Exchequer, whereby it is 
Declar'd, that theſe Materials are only to be free, which the 
Maſters of the ManufaQory bring home upon their own Risk ; 
becauſe this Act, and the 48 Act, in favours of Sope-work , does 
fay, That ſoall be imported for the uſe of ManufaFories; andano«- 
1111 2 ther 
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ther Deciſion of Exchequer , whereby it is Declar'd, that theſe 
are only to be accounted priviledgd Manufactories , where the 
ſpecies of the thing ManufaGtored is altered and therefore it was 
pretencled that the Suggar- works were no Manufaftory , becauſe 
they only Refine Suggar that is brought in. | 


Tr has been likewiſe Debated, whether Materials [Imported for 
ManufaQtories , are by this A@ free from paying Cuſtom, or Ex- 
cife ; ſince theA@ only ſays, That Ozl, Dying Stuffs, Pottaſhes, or 
any other eMaterials uſual for Manufadories, ſhall ve free of Cuftom 
Exciſe, and other publick Dues, and that- all Cloaths, Stuffs, Stock- 
ings, and other Commodities to be Exported by them, ſhall be free of 
Cuſtom, and Exciſe for nineteen ears, muſt be ſubjoyn'd, both to 
the Export and Import , both. theſe being in one Sentence, and 
not divided by a punctum, but by a Semi-colon 5 By which we 
are tO obſerve, that not only the right Wording, but the right 
Pointing of Acts of Parliament are to be obſerv'd : But in my 
opinion , the Materials are ever to be free z and the Export is 
only to be free for nineteen years z which 1s clear, not only from 
the wording of this Act , but likewiſe from the 48 Act of this ſame 
Parliament. : 


DY this Act any perſon incloſing his Ground at the fight 

_ of the Sheriffs, Stewarts, @*c. may caſt about the High- 
way, two hundred Ells; and where Incloſurs fall to be upon the 
Borders of any perſons Inheritance, the next adjacent Heretor 1s 
to be atequal pains in Building, Ditching, and Planting that Dike, 
which dividcth their Inheritance 3 which laſt Clauſe was found 
to be only conceived in favours of thoſe who had required the 
Neighbouring Heretor , becauſe he might have imploy*d hisown 
Servants, or Materials, but yet the Lords , in the caſe of (3arle- 
toun againſt George Seatow, February 1679, found that if the Neigh- 
tourirg Heretor was not required, they would abate to him in the Mo- 
dification , what he might kave ſaved by uſing his own Servants and 
Materials , by the 17 A& Par. 2 Ch. 2. It is added, T hat the She- 
riffi, and Juſtices of Peace, may force the Neighbouring Heretor to 
ſell as much of his Lands as may cauſe the Dike, or Ditch1o run upon 
even Ground, or as may be capable of a Dike, or Ditch, where the 
Builders own Ground is incapable of either Dike, or Ditch. Bacons 
Hiſtory Her. 7. obſerves , that that King reſtricted the frequency 
of Incloſures, becauſe much Graſs could be mannag'd by a few 
Herdſ-men , which occafion'd a great Decay of Infantry, Towns, 


Taxes, Tiths, vid. pag. 73. of that Hiltory. 


Y this Act broken Copper, and Braſs, are diſchargd to be Ex- 
4-2 ported 3 and the Reaſon truly is, becauſeit hinders the Manu- 


factory of making 
but yet becauſe there was 


Braſsand Copper, Exported by the Book of Rates ; 


things of Braſs, or Copper within the Kingdom3 
ſo much allow'd to be taken for broken 
which ſeem'd 

to 


of Kin2 Charles - the ſecond 


to imply, that Exporting was allow*d, and that this Act had not 
been in obſervance 3 therefore the Council Diſcharg'd the Con- 
fiſcation quoad bygones, preceeding 1684, But Diſcharg'd Exporta- 
tion for the future. And it muſt be notic'd, that Cuſtom is !m- 
poſfd by the Books-of Rates upon many things that cannot be Ex- 
ported. | | 


His At Diſchargiro Tradeſ-men to Import made Work, and 
dettaring the one half to Lelorg to His Majeſty, 1s not lo well ob- 

ſerv'd as in reaſon it ought to be, fince it makes them lazie in im- 

proving the Manufactorable Commodities of our own Nation : 

But it may be doubted , whether this Act does not allo Diſcharge 

the importation of all ſuch made Work , by Merchants as well as 

Trade\{-men, fince this diſcourages ManufaGtories more than the 

other 3 forit is Iſs probable” they who canmake ſuch Work, will 
bring it home; and why ſhould ill Work be Confiſcated, when 

made by our own Tradci-n'en 2 whilſt any JI Work may be 
brought from abroad 3 and the words of the Act being the Parlia- 
ment Ir labits ard Diſcharges all Tradeſ-men to Import made Work, or 
any ſuch Ware bronght bome by "Merchants. The prohibition may 
by the particle or, be extended to made Work, brought home by 
M<rchants z To which nothing can be anſwered, but that the-Ru- 
brick bears, Ad Diſcharging Tradeſ-men to import ; This ſelling was 
diſcharg'd formerly to Cratt{-men only, Fa. 2. Par. 14, AF& 7. Ja. 

3. Par. 2. Aff 12.and Par, 14. AG 107. - But it 1s alleadg'd , that 
ſome VVork cannot be fo well made z and that our own Tradcl- 
men would extortion us, if we were not 1n a capacity to over- 
awe them by bringing home made Work : , and yer to encourage 
our own Work-men , there is double Cuſtom laid upon all For- 
raign made Work by the Book of Rates, and ten per cet by a late 
Proclamation, which being joyn'd with the Sea-risk that thoſe 
run who.bring home made Work, and the Exchange pay*d for 
the price of it , is a ſufficient encouragement to our own T radef- 
men 3 who, becauſe they may live cheaper, may likewiſe work 
cheaper than thoſe abroad ,- even befide theſe other Encourages 
ments. - wy" | 


His AQ in favours of Sope-work,ſeems needleſs, becauſe it was 

| comprehended under the general Aft concerning ManufaQo» 

ries, being the 40 Act of this Parliament ; but probably it has 

been thought neceſiary for clearing the time, for which the privi- 

ledge -_ V anufactories was to endure, as has been obſerv'd upon 
that Alt. |, - 


'T Hough by this Act it be Declard, that upon the bringing 
down the annuaJrent to fix of the hundred ; that fix is de- 
clar'd to be free of all Retention, or other publick Burdens; Yet 
ſubſequent Parliaments have Burdened, even the annualrents with 
Retention , and otherwiſe, expreſly contrary to this Act, upon 
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pretext that the Impoſitions were voluntar offers, and not formally 
Impoſitions. | 

Nota, It may be doubted, if the Kings Officers may not law- 


fully ingage for more than ſix per cert, to get Money for publick 
, | uſe, | 


ACT Y this Act it is Declar'd , that all ſums whereupon no Infett- 
5I, ments have follow-d , may be arreſted , though they be He- 


retable ſums are not arreſtable, therefore this Diſpenſation was ne- 
ceſlory. | 

Albeit this Act bear only, that ſums whereupon no Infeftments have 
follow'd , be arreſtable, and determines not, if arreſtinents may be 
uſd at his inſtance, to whom ſuch ſums are due; Yet a jaritate ratio 
2s, this may follow. of 


_n 7 Tm Act is formerly Explain'd in the Ad 7 Par, 1 Ja. 6, 
ACT FH: Act is, only a Ratification of the xo A& of the x Par. of 
53, Ch, 1, Save only that it is here declar'd , That notwithſtanding 


of this AF, any who have gotten, or ſhall get any new Infefiment of 
Superiority of Kirk-lands, the ſame ſhall ftand good, as to ſuch Faſſals 
who have given their conſent to the ſaid Right of Superiority, In re- 
gard that ſuch a conſent, as to His Majeſty, is of the Nature of a 
Reſignation of their property , in favonrs of the ſaid Superiour, to be 
holden of the King ; But prejudice nevertheleſs to His Majeity , of 
His Highneſs Right of Rewerſton , of the Feu-ferm=dmties, and Caſua- 
lities, conform to the foreſaid Att of Parliament 1633. The deſign 
of which Clauſe was , to ſecure ſuch Lords of Erection , as had 
got Bonds fiom their Vaſſals, holding Kirk-lands of them, to con- 
tinue their Vaſſals, and not to hold of the King, notwithſtanding 
of the Act of Parliament 1633, Declaring the King to be the Supe- 
riour of all Kirk-lands : and albeit the Lords did not think that 
the ſingle taking of an Infeftment from a Lord of Erection, did 


conſent, the Vaſſal could not return to be the Kings Vaſſal ; Yet 
upon the 28. of July 1669, in a caſe betwixt the Duke of He 
milton and Weir of Blackwood, The Lords found, that ſuch acon- 
ſent as this might be inferd by preſumptions, ſhewing that the 
Vaſlal defign'd to oblige himſelf to hold of the Lord of Erection, 
and not of the King 3 and in that cafe they found, that Black-, 
2oods Father having granted a Bond, that fo ſoon as the Duke 
ſhould obtain the Superiority , his Son ſhould become his Vaſlal; 
_ and though the Duke had not then obtain'd it , yet he has fince; 
the Lands being lately diffolv'd from the Crown; and though the 
Father was but a Tutor , yet he was the perſon who was inſtrue 
mental to ſettle his Son in the Right 5 and the reſt of the Vaſſals 
of that Abbacy, did take their Lands expreſly, holden ofche Duke 


OlNe- 


retable otherwiſe of their own Nature 3 and becaule regw/ariter He- 


infer the conſent mentioned in this Actz after giving of which 


Cyn—_—_ ————____ MM MM 


Px + of King Charles the ſecond, 


only : But in my Opinion, no conſent can be founded upon by 
this Clauſe of the Act of Parliament, except it be a clear and ex- 
preſs conſent , to hold only of the Lords of Erection, and nor of 
the King , it being ſo much the Intereſt, both of King and Peo- 
ple, that the Subjects ſhould hold of the King; and the Parliament, 
1633. having ſoclearly introduc'd in the favours of Vaſſals of Erect- 
ed Church-Jands,that they may hold of the King,it were hard to take 
that benefit from them without their expreſs conſent. 


Or underſtanding this Act, it is fit to know, that becauſe Ti- 
ulars of Prebendaries, Chaplanrics, and &4lterages cannot be 


Infeft, . and. that there isnothing ſtanding in any Regulter, toſhew 


who is Titularz therefore fingular Succeſſors who are Vaſlals, 
conld not know by whom to cnter ; to ſupply which, this Act pro- 
vides that ihe Vaſſals of the ſaids Proveſiries, Chaplanries , and. dlte- 
rages, and others of that nature , may be Infeft by the Laick Patrons, 
holding immediatly of the King; becaulc it is eafie to diſcover by the 
Regiſters, who is Laick Patron of the Benefice, fince it paſles by 
Infeftment, but yer the Laick Patron is to have no advantage 
and fo the Liferent-eſcheat will nor fall to him as Superiour, but 
wiil belong to the Titular, who 1s true Superiour z nor canthe 
Laick Parron purſue Reduction: Bur yet it ſeems that ſince the 
Vaſlal did Enter by him, that therefore he is bound, both to pro- 
duce to him , and that he will have right to the Emoluments of the 
Superiority, except the VaſJal can ſhow who is the true Superi- 
Our, 


Nota, That when the Patron preſents in ſuch Cafes, he needs 
not the conſent of the Chapter , or Convent ofthe ſaids Prebenda- 
riesz and the Provoſt and Baillies are Declar'd the only undoubted 
-Superiours , where ſuch Benefices ly within their Towns, they 
having formerly been Patrons of theſe Chaplanries, which ablativz 
abſolute poſfiti ſeern to import a condition, and ſo they muſt prove 
that they were formerly Patrons, 


Lbcit by this A& it be appointed, that there ſhall be a Cocquet 

for every Ship, and thar there ſhall be fourty ſhilling pay'd 
forit; Yet it was alleadgd that a general Cocquet, for a 
Ship, was not ſufficient z but that every Merchant ſhculd 
have a ſpecial Cocquet, containing ſpecially his Goods, and enu- 
merating particularly all the kinds of theſe Goods z Becauſe, Firſt; 
The deſign of Cocquets was, to know whether the Goods belong- 
ed to Free-Traders 5 which could not be done, ifthe Goods and 
Merchants Names were not condeſcended on particularly 3 Nor 
could it beknown, if His Majeſties Dues were pay*d for the Goods, 
for which the Cocquets were granted. 2, It were unjuſt that a 
great Ship with Rich Wares ſhould pay no more than a ſmall one 
with courſer Goods. 3, By the Cuſtoms of Ergland, and other 
Countreys, there were fox theſe Reaſons, ſpecial Cocquets given for 
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proportional Dues. 4.By the 255, 256,& 257 Qs of the i5 Par. Ja. 
6. The Cocquets are to contain ihe particular quantities of ihe Goods 3 
vid, obſerv. on theſc Atts, 


1 His A& is Explain'd in the 11 AF Par. 18 Ja.6, 


T7 AQ Diſcharges the Cuſtom of twoand a half per cent, and 
all raiſing of His Majcſties Cuſtoms, diretly, or indirect- 
ly, -without conſent of Parliament : and fo though by the 27 4& 
of the 3 Sefſs. of this Parlzamext, aſſerting His Majelties Royal Pre- 
rogative in the Ordering of Trade with Forraigners, It ſeems that 
His Majeſty may lay what Reſtraintsand Impolitions He pleaſes ups 
on Forraign Imported Commodities, and as He pleaſes ; yet jt ſeems 
the Cuſtoms by this Act cannot be raif'd : . for though that 4@ be 
poſteriour ,- yet this is ſpecial, and 1s not particularly abrogated 3 
albeit by that AF , all 4&s and Statutes contrary to that A@&, are 
abrogated. By this A& likewiſe, His Majefty Diſcharges the taking 
| Maſters, Merehants, and Mariners Oaths in the matters of Cuſtoms ; 
but fince their Oaths are taken in the matters cf Exciſe, this privi- 
_—_ ſignifies nothing, Vide Obſervations on the AF 12 Par. 2, 
Ch. 2. 


» 


His AF is Explain'd in the Obſervations upon the 18 4 Par. 
1. Ch. 1. 


T's AT allows any of His Majeſties ordinary Officers, to whoſe 
Charge the ſame belongs to Docquet ſignatures z, and by ordi- 
nary Officers, I think are only mean'd , Officers of Statez and this 
was formerly Eſtabliſhed by the 20 A& Par, 10, Fa. 6, But by 
this A& is added, That theſe who do Docquet, ſhall ſend a double of 


| the Docquet to the Secretary to be Regiſlrated 5 But yet the Deed is not 


annull'd, though this be omitted : and thcrefore the Deed I think 
would ſubſfiſt but the, Omitters would be puniſh'd, * The Rea- 
ſon why a double is to be Regiſtrated, is, becauſe by this His Ma- 
jeſty may know what is formerly granted , which will prevent 
double Gifts of theſame thing. | 


His A& is formerly Explain'd in the former Commiſſions for 


- Plantation ofKirks, viz. Ja.6 P.22 AF 3 Ch, 1 Par Afts8& 19. 


His A&F for the moſt part is but Temporary, and was made 

to give ſome eaſe to the poor Debitor , whoſe Lands had 
beenſo waſted and burdened in the late Rebellion, that he could 
neither pay Annualrent, nor Redeem Compriſings, or Wodlets, as 
formerly, being founded upon the ſame Reaſon , by which the 


40- 


of King, Charles-the ſecond, 


ove tabula were Introduced in Rowe by Julins Cefar , after the 
Civil Wars betwixt Poxapey, and him : , Bur the chief things obſerv- 
able in it, are firſt, That the Legal Reverfion ofall. Cymprifings 
to be led, or that were led ſince Jaznary 1652. whereof the Le- 
gals are Expired, and all Compriſings whereof the Legals were not 
expired beforethat Monetb, ſhall endure for ten yearsz and though 
It wight have been-pretended , that, this At docs.not prorogat the 
Reverhon, but only makes the Lands to. be Redeemable, and fo 
the Rents of the laſt three years above the ſeven , which was the 
ordinary Legal, was not to be Reſtored , but that the Compriſcr 
had-Right to them, as fruG'ns bona fidp percepti & conſuapti: Yet 
the Lords found that the Compriſer was countable for his Intro- 
miſſion, even for theſe three years, fince in cfte& theſe three years 
are added to the Reverſion, and fo the Camprylcr 1s lyable for 
theſe three years,as he would have been for the other ſeven, January 
20. 1666, Clapperton contra Torſonce. 


Albeit by our former Law, the Compriſer could have poffeſ'4 
the whole | ents of the Comprifed Lands during the Legal z Yet, 
in reſpe&t the Rents do often exceed very far the Annuatrents 
Therefore by this Law, allowance is given to the Lords of Seſſion, 
to Reftrit the Compriſer to fuch part of the Land as will pay him, 
the annualJrent of his Sum and Expenſe: The Debitor from whom 
the Lands were Compriſed, Ratifying the Appryters Poſteſſion of 
the reſt; but it is (till to be remembred, that after the Legal is: 
expired , the Compryſer has undoubted Right, and cannot be 
Iitmited, , 

Upon tiHis Clauſe of the AF, the Lordsupon the 27 of Fuze. 
1662. Reſtrited Wilſor-who had Compriſed Sir William CMnrays 
Eſtate , to medle with any part of the Eftate Compryf'd that he 
pleafd , efleiring to cight per cent, he counting for the ſuperplus: 
above this annualrent , and for the publick burdens ; but there- 
after in February 1684. in a caſe betwixt Wilſon and Sir ealexar- 
der Hume, It was contended , that this Claufe ' was a part of the 


Temporary Regulation paſt in favours only of fuch Debitors 


as had taken the benefit of this A, by payment of their annyal- 
rents, and was only ill plac'd here amongſt the Clauſes, relating, 
in general toComprylings,for it was againft the whole current of our 
Laws, thatduring the Legal, the Creditor who was forc'd to want 
his Money,, ſhould be forc'd during the long legal of ten. years, 
to accept of naked annualrent ; efpggially ſeing oft-titmes they 
Land at laſt, that they could not, 

fion of it; Nor would this ever 2, and excite Creditors to pay: 


the ſums Compryfd for , and this wasa very univerſal prejudice ;" 


moſt part of Rights being now founded on Compry tings; and the 


PraQ1que being fingle, and not upon Debate, was not to be re- 


ſpeed. To which it was anſwered, That the Clauſe was opor'd, 
and it was dangerous to alleadge that Clauſes were T ry on by miſ- 
take 5 n0r could ay thing Gloſs a Law bitter than a Decifion paſt- ſo 

LI Re- 
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 pryſing had been led for all: the Sums - 
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Recently , after the AF made + at the making of which Deciſion, 
many eminent perſons were preſent who had been the very Penners 


' of the 4, and the Reſtriftion was moſt reaſonable -; « for ſince 


oreat Eſtates were to be carry'd away by Compriſings for ſmall ſums, | 
It waſt juſt that till the Compriſing expird , the poor Debitor 
ſhould be favour'd: Nor was the Creditor a loſer, -fince a Com- 
pryſing being a legal Pledge only for his Money , he got the An- 
nualrent duly pay'd him , '%ind a Ratification of his Poſſeſſion, 
even during the Legal : and if his Money wasnot pay'd cum omr- 
i cauſa , with annualrent, for his very Expenſe he got the whole 
Land, "though the ſum wer&@never ſo ſmall; upon which Debate, 
theLord; adherd to the formerDeciſion,though it ſeems very ſtrange 
to the beſt Lawyers. The Lords likewiſe found upon the 28 of 
Fuly,1671. Thatthis Power granted to them, was only in favours of 
the Debitor, from whom the Lands were Compryſed , and conld 
not be extended in favours of poſterionr Comprylſers, who could 
not upon this Clauſe crave, that the firſt  Cempraitt ſhould be re- 
ſtriged to his Annualrentz for the priviledge is granted to the 
firſt Compryſer in contemplation of his being oblig'd to Ratifie: 
Nor are the ſecond Compryſers prejudged by the firlt Compryſers 
Poſleffion , fince it will extinguiſh his; Compryſing pro tarto, and 
make way for them. | | 


By this A& alſo , all Compryſings led fince the firſt of Janyary 
1652. before the firſt effeual Compryler, or after, but within 
year and day. of the ſame, ſhall come in paripaſſu, as it one Com- 
Upon which Clauſe it js 
obſervable, 1. That Compryſings led ſince 1652. come not in 
with Compryſings led before that year , though within year and 
day thereof , December 12. 1665, Hume contra Hume. 


| For clearing this and all other 47s of Parliament , which ap- 
point Diligences to be done within year and day ; Irtis fit to know 
that the year is the time deſignd by theſe A&s, and the dayis ad- 
jeted only ad majorem evidentiam; and therefore dies ille inceptus 
pro completo habetur February 25 1680. Weddel contra Salmond ; 
Where. the Huſband was found to have the Tocher , though the 


Wife liv'd not the intire day following the year, but died in the 


morning of that adje&ed day. 


Obſerv. 2. That the firſt effeQua] Compry ſing is interpreted to be 
a Decreet of Appryſing , whereupon Infettment follows 3 and 


therefore if the ſecond Compryling be led within year and day, 


afterInfeftment was taken upon the firſt,it will not come 1n par? paſſ 
withit, except it be within year and day of the Decreet of Appryfing, 
for the firſt Compryſing was expir'd, and1o the next Creditor could 
Compriſe nothing, fo that his Compriſing could not comein pari paſin; 
Which was ſo decided.Albeitit was alleadg'd,that by this Act, all Com- 


b 


pryſings led within year and day,areficione juris,to be repwte as if one mw 
| SENT / - 
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the ſame Compryſing had been led for all the ſums contained in all theſe 
 Compryſings , quo caſu , oze of the Creditors Rights could not have 
expired in prejudice of another, and in-efte&t this year is a new Pro- 
rogation of the Legal qzoad that Con-creditor who has led_ his 
Compryfing within year.and day of the other, Ju 4, 1671. Laird 44 
of Balfour contra Dowglas. - . | | E 


' Upon this Clauſe it was alſo Debated very ſubtilly; whether an 
Infettment of Annualrent having interveen'd betwixt a prior Com- 
pryſing, and other poſterior Appryſings, could be prefer'd tothe 
poſterior Apprylings; for all theſe Compryſings having been'led, 
within year and day 5 It was alleadg*d that by this Statute, they 
behoved to come in part paſſ# , as if 'one Compryfing had been led 
for all ; and therefore ſince the firſt was preferable to the Infeft-- 
ment of Annualrent, ſo ſhould the reſt, though poſterior to it» But 
to this it being anſwered , that the meaning of the AR was, That 
Compry{ings led within year and day , ſhould come in pari paſſu, only* 
#n competition with one another but that Infeftments. of Annualrents, 
or other Rights could not be poſtpon'd to poſterior Rights, ' for 
which Annualrents , if the Creditor had Compris'd, he had been 
prefer'd. The Lords brought them all in pars-paſſ#; 7 the 'matter* 
being dubious, and the doubt ariſing on the unclearneſs ofa riew 
Statute, February 6.167 3.Brown of Colitoun contra Nicolas;which ſhews 
what «@xzmus The Lords have , and what 1s done-for clearing of” 
new Statutes. * 


Obſcrv. 3. That this Computation is only to be made with re- . 
ſpec ro the firſt ctfectual Compriſing 3 and therefore . though it . 
be extinguiſhed by Diſcharge , or Intromiſſion 3 _Yet the third 
Compriter will not , upon this AF of Parliament, come in pars * 
paſs with the ſecond , upon pretence that the ſecond becomes fitſt; 
by extinguiſhing the firſt Compryling, Decemb, 13.1672, Street con- 
trathe Earl of Northesk, 1 3s | Ka 9 | 

Olſcr. 4. That this AF of Parliament being CorreQory of a for- 
mer Law, was found nat to bedrawn back, ſo as to make ſuch as 
intrometted prior to that AF, - oblig'd to Communicat their In-' 
tromiſſions before the .{LE&.; though their Comprylings were led 
within year and day, the Intrometter having been boxa fide poſſeſ- - 
ſor, - Fanuary 7. 1665. rahame contra Browas But yet ſome , 
think ; that after the A@& , firſt Compryſer will be lyable for'/ 4- 
his Intromiſſions, and to Communicat them with a ſecond Com- 
pryſcr, Compryſing within year and day from the very date of the 
ſecond Comprylſing , and not from the Date of a Citation only ; 
for though it may be alleadg'd ,. that before a Citation, a ſecond 
Comprylſer is bona fide poſſeſſor, and is not oblig'd toknow that there 
wasa ſecond Compriſing; or whether he was pay'd alinnde : Yet. 
to this it may be anſwered , that by this A@ the firſt Compryſer 
is to count; as if the ſame Compryfing had been led for both the 
Debts, quo caſs Intromiſſions would have been Communicated 
even before Citation 5 and by the forefaid Deciſion, The Lotds 

LH -:-- __ found 
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found that bona fides Defended only, as to Intromiffions prior to 
the At; Freoit did not Defend, as to Intromilfions ſubſequent 
to the AF. Gt | 

Obſerv. 5. That this Clauſe of the 4 is fomewhat innovated by 
the 22 A& Sefſ. 3. of this Parliament , whereby in favours of thoſe 
poſterior Conpriſers, who bought 1n the fitſt Comprilmg, to pre- 
vent itsexpirationz It is Declar'd, That the firſt Comprijing fo ſtan- 
ding in their perſon, fhall not be brought in part patſu with other Comm 
profores , though led within year and day : Burt being doubred, 
whether that A# of Parliament ſhould only ſecure fuch as were 
neceſſirated to buy in the firſt Compryling, Becauſe that ſeems to 
be the Deſign of the Legiſhtor: Yet'the Lords extended it to all 
Compriſings ſo bought in, the Statutory words being general, De- 
cember 9.1664. Peatch contra Williamſon, | 

Obſerv, 6: That ſince poſterior Compryſers were brought in pa- 

| ri peſſ« with the firft Compryſer ; It was juſtly ordered by this 
Z * At, That 1he fioft Compryſer ſhould be pay'd of his Expenſes by the po- 
| fterior Compriſers; which was found to extend to all the Expenſes 
laid out by the firſt Compryſer, whois to contribute no part there. 
of himſelf, that being all he has in recompenſe of their coming in 
pars paſir, But queritur , whether if one of theſe Comprylers were 
only purfaing tocome in, if he would be oblig'd to pay all the Ex- 
pence, or pro nets off hisfums? And I think he would be oblig'd to 
pay all, referving his Relief. 


It is likewiſe doubted,whether one of many Compryſers, coming 
ſo in, will. have Right to any , more than proportionally to his 
ſams, all the reft remaining with the firſt Compryſer, till the reſt of 
the Comprylersſeck to come in 3; or if that Compryſer will force 

F the firſt compryſerto divide with him, according to the proportion 
of their two ſums only, without reſpe& to the other Comprylers, 
till they-catne 10. 

Obſerv. 7, That Compryſings ledfor real Debts, and debita fut- 
at, remain as formerly; ſo that Compryſings led within year and 
day , come not in peri paſſus with Compryſings led upon 
theſe real Debts, ſuch as Ground-annuals, Annualrents due upon 

WY -: Infeftments, orſums whereupon Inhibition wasraifd ; for clearing 
T | whereof, it is fit to know that debita fund, are either when Lands 
[ are burdened by an expreſs At of Parliament, which makes the bur- 
den real, and 'to affe& the Ground againſt ſingular Succeſſors : Or 
2, What is pay'd to a Superior as a part of his Reddendo, are like- 
 wiſedebitafundi; and doin like manner affect the Land. | 


Objerv. 8. That though Adjudications and Compryſings , have 
ly the fame priviledges : Yet where Adjudications are not led * 

liquid fams, but are granted by the Lords, for compleating Diſ- 

poſitions and Rightsmade by the Party , where the Granter refuſes 

tocompleat the Right himſelf; inthat cafe, ſach Adjudicationscome 

not in pai paſs upon this Clauſe, Fuly 16 1675, Campbelof Riddech 
comra Stuart. December 2, 1676, Lady Frazer contra Creditorsof the 

Lord Freer. bi . 

By 


of King Charles the jecond, 


Y this A# alfd it is Declared , That if the appearand Heir , or 
any perſon to bis behove, ſhall buy in any expyred Compryſings, 
the ſaid Compry ſings ſhall be Redeemable by poſterior Compriſers from 
the appearand Heir, ot his Confident, for pazment of the true ſums pay d 
out y them , and that within ten years after the ſaid Right was ac- 
quir Cas | EINE: 
OsJerv. 1. That though this be a correQory Law, and ſo ought 
not to be extended 5 Yet it 18 fo favourable , that the Lords ex- 
tended the fame- to Rights bonght m by Eldeft Sons, whilſt their 
Fatticr Tives, thotigh the eldeſt Son cannot be properly call'd in 
that caſe an appearand Heir, fince an appearand Heir is only ke 
who can ſucceed in h4reditatem jacertem; but the Lords would 
notextend it to the Right ofan Appriſing , bought by the Huſband, 
where his Wife was appearati 
found this reaſonable., yet they found the AR to be SrifH juris ; 
and ſo would not extend: it to this Caſe, except it could be alleadg* 
ed that the ſums were truly pay'd for the Wifes behove, and the 
Lands provided to her Heirs : and ſome doubt, * whether Com- 
priſings bought in by the Tutors and Curators of appearand Heirs; 
be Kedeanable upon this 4: and ſince their Pupils may oblige 
them to Diſpone the ſaids Rights te them, though the Compriſings: 
were bought in , in the Tutors and Curators own name, if they 
had as much of the Papilsmeans in their hands: It ſeems that by 
theſame Renfon , the Pupils Creditors who Compriſe omne jus, 
that was ſtanding 1n their perfoni , ſhould have the ſame privi- 
ledge. s- -.- | | | | 
Obſer. 2, Though this Clauſeruns only in favours of Appryſers, 
from which it may ſeem ,, that they are only allow'd to Redeem s 
Yet the Lords Decided January 9.1677, Hay contra Gregory; That 
a Creditor having an Infeftment of Annualrent j might Redeem 
from a Compryſer who excluded him 3 and it ſeems by that De- 
ciſion, that any Creditor may have this Benefrt as well as Coms 
priſers, lince they may Comprife - | ' Nox are the ſtrife words of the 
A@ to be confidered 3 for elſe Adjudgers could not Redeem, fince 
they are not nam'd in the AF. - -- | 


By this 'AQ alſo ; not only the Apprifing is Redeemnble? | 


but ever Bonds granted for the Stn thereafter Compriſed for, 
are nult; -if the Apprifing be ſatisfi'd asfaid is, ſo that appearand 
Heirs cannot: make uſe of the Borid'; or Inhiljition upon it, 
atid thongh a Diſpoſktion was © Vought m' by the appear- 
and Heir: © before the ARof Parlianient 5 yet ifthe Infeftment 
was taken after the AR , the Comprifing was found Redeemiable by 


the At for 1t is the Infeftment, 2ii&not the Difpoſkion, which - 


oives the Right z becauſe if a third party had been firſt Infeft, he 
had been preferr'd to the appearand Heir, notwithſtanding of this 
Diſpoſition: Jaly 21. 1671. Maxwel contra Maxwel, In which caſe it 
 wasalſo found, that thogh the Ad bears,that expired Compriſings bought 

M mmmm 7; 


Heir - For though the Lords - 
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Obſervations upon the firſt Pathiament 


is by the appearand Heir, ſhould be redeemable; Yet if the appearand Heir 
buy in a Compriſing/# cxſ# \, the ſame will be*Redeemable if it 
expire whilſt he had Right to itz ſo that upon the whole matter, 

It 1s obſervable, that even CorreQory Laws with us, are to be ex- 
tended in favourable caſes, ſo: far as ro make them anſwer the De- 
ſign of the Legiſlator, which. 1s to help the 11 that was to be Cor- 
rected. : 

Obſerv. 3. That this Priviledge 1s allowed to the ſecond Com- 
priſer, not only by way of Order of Redemption, but even by 
raifing an. ordinary AQion.z fo that if he raiſe that Action within 
ten years, the Lords will find the ſame ſufficient z providing he 
has raid a Declarator , concluding Compt-and Reckoning within 
the ten. years, which the Lords will ſuſtain by way of Reply, being 
propon'd upon incidenter in the ordinary aRion for payment; June 
26. 1677. Kincaid contraLaird Abergeldie, 

- Obfero; 4. That theſe ten-years run from the Tnfeftment taken, 
by the appearand Heir , . or. ſome other publick Deed , as De- 
creets, .&c. Done upon the Right ſo bought in , elſe the appear- 
and Heir might-keep- his Rightslatent forten years, and conſequent- 


 Iy the Creditors could not Redeem, becauſe they could not know 


chem... Fi. woritd 

| Ttis fit to know that by our Law , Wodfets are either proper, 
or improper. A proper Wodfet is,. where Lands being impigno- 
rated for a ſum , the Rents of the Land are accepted in ſatisfaction 
of the Annualrents of the Money, and that without any Reſtrici- 
on-upon either fide: 'and as to theſe Wodſets, it is by this 4& or- 
dain'd, that the Wodſetter ſhall be oblig'd upon offer of ſufficient 
ſurety by the Lender , either to quite his Poſſeſſion, or Reftri& 
himſelf in. his Poſſeſſion tohis Annualrent; -counting for the ſuper- 
plus+ But this A& innovating*the privat PaCtion of Parties, was 
found only to .oblige the Wodſetter , to be countable'from the 
Date of the Offer of Surety:, and not from the Date of the 
AQ of. Parliament, February-21. 1666 'Lord Borthwick contra 


his Wodſetters, But | in »this Computation the  Wodfetter 


is to get Defalcation of what'he hath 'depurſed upon Repara- ' 
tions, or hath loſt by Quarterings, or any other manner of way. 
Improper Wedſets are theſe ,-:; whereby .it is exprefly :Declard, 
That the Wodſetter ſhall n0t. be. lyable to aty hazard of the Ftuits, Ten-' 
ments, Wars, or Troubles ; fo that the Wodſetter is to have Re-pays 
ment of theſe, by: and attour.the Rents/6f the Lands, which are- 
En time coming, and the Wodfſetter in all: 
ſuch Wodſets taken fince the year 1649++is obliged to count for the - 
ſuperplus, more than pays his, Annualrenty and to impute the ſame 


270 tanto, in; payment of his principal Sum, - - 
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- of King Chatles the ſecond; s 


Ao Thi a of Adjournment, is the firſt that T find in all the 4 CT 


preſent Impreſſion of the Ads of Parliament; For Parlia- 
ments wete of old Diflolv'd, but now. they are ordinarly Adjourn- 
ed, and the Act of Adjournment is neither touched with the Scep- 
ter, becauſe it is an AC ofthe Kings, and He needs not touch His 
own 4s; nor isit Read in Parliament 3. becauſe by the very Ad- 
Jjournment the Parliament 1s diffolv'd, and it being no morea Judi- 
cature, nothing can be Read in it, SS a 
But by the 12Par, Ja. 1. By the black f&s, I find that de manda- 
to'domini Regis Parliamenium fuit continuatum uſque ad feſtum beati 
Joannis Babtiſke ſub pramopitione, 15, dierum: Whereas though 
our Adjournments bear now no dayes, upon which Premonition is 
'to be made; yet when the King: Adjourns Parliaments by Procla. 
mations, beyond the days to which it was Adjourned by Aq of Par- 
liament, 'He uſes to Adjourn themupon'the Premonition of fourty 
dayes, and fifteen was too ſhort.. 


It was doubted, whether if the Day to which the Parliament was 
Adjourned by Proclamation was elapſed ,a new Parliament behoved 
to becalled ;Or if the current Parliament ought to be Adjourned by 
a new Proclamation, notwithſtanding the Day was elapſd, and 
it was found that it.might be Adjourned; fince'the power of Cal- 
ling and Diſſolving Parliaments is the Kings Prerogative. , and a 
Letter to this purpoſe from the King, is Regiſtrated in the Council 


Books ia July 1683. 


Ao —_ Y —__———— 


: King CrnarLes 2. Parliament 1. Seſſion 2: 


Art 


E4- 


Piſcopacy having been Reſtor'd in 4:10 1606, Biſhops were 4 CT 


by the RebelMious Parliaments aboliſh'd 3... and therefore 

are by this AF Reſtord to their #ndoubted Priviledge in 

Parlament - ( that is to ſay, to be a third Eſtate }). rheir 
Fundion, Dignities, and Eitates; but before this AQ of Parha- 
meat , the. Secret-Council by their AR in Juze 1662. Diſcharg'd 
any Perſon to meddle with their Eſtates, .or Revenues, in Obedi- 
ence to a Letter, dire&ed by His Majeſty, which gave thefirſt riſe, 
both to that AQ of Council, and this AR of Parliament. ; . ., 


By the firſt A Par: 12. Ja; 6, - King James had permitted the 
Church to be Govern'd by General-aſſemblies, Synods, and'Prel- 
bytries 3 Which ACt was not exprefly abrogated by the 2 AF Par, 
18. Ja4,:.6. . and therefore It is by this A& exprefly abrogated ; 
They are alſo Reſtor'd to their. Commiſſariots,: and Qvots of: Tex 
ſtamegs 3... but the preſent Commiſlars Rights are reſerv'dz and 

: .  Mmmmm2 | ale 
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412 + Obſervations upon the fir(t Parliament 


albeit they be Reſtored to the Superiorities 3 Yet Vaſſals having 
Entered by, or having pay'd to the Superiors for the Interval, are 


ſecur'd. 


DY this AR, taking up Arms (though in Defenceof Religion, 
x 1 is Declar'd T, rogfew' F and. Mob mn, this Clauſe, all _ 4 
Ficld-conventicles in Arms, was Declar'd Treaſonable 3 though ir 
was alleadg'd that this was not a Riſing in Arms, fince every man 
went without knowing of his Neighbour ; for the Council and Ju- 
ſtices thought , that at this-rate, a multitude of Arm'd men might 
eafily aſſemble; and the Levying War, or taking up Arms, be- 
Ing imperſonally Diſcharg'd , it reaches every ſingle man ; and 
though there were only one fingle man in Arms , yet he would be 
owilty of Treaſon, eſpecially after that Proclamation, for he knew 
not but others might be there, & verſabatar ir illicito. 


By this Act alſo , all acceſſion to the Suſpehding His Majeity , or 
His Snceeſors , or to the Reſtraining their Perſons , or inviting For- 
raigners to Invade their Dominions, is declardd Treaſon, 


. There is one Branch of this Clauſe which may ſeetn hard, but was 
| neceſſary, wiz. Or put limitations upon their due Obedience 5 for 
; the former age and this having invented new Treaſons, in afſert- 
ing , they would own the King ,- in as fatias He would keep the Co- 
wvenant , or own Jeſus Chriſt; But reſerving ſtill to themſelves 
to judge, how far the King did ſo, they did by a neceſſary conſe- 
uence conclude,that they were no further oblig'd than they pleat*dz and 
> made themſelves in effe& Judges above the King; than both 
which, nothing can be more Treaſonable : AndI remember that 
Sir Francis Bacon 10 his Hiſtory of King Henry 7, Tells us, That 
the Tudges of England found Sir Robert Clifford guilty of Treaſon ; - 

becauſe he ſaid , that if he Ayew, Perkin Werbeck were King Ed- 
ward's Son,” he would never bear Arms againſt him , though the 
Words were alleadg'd to be only conditional; for they thought it 
a dangerous thing to admit arHs ahd ifs to qualifie words of Trea- 
ſor, whereby any man might expreſs his malice, and blanch his dah- 

er, - 

$ The denying His Majeſties Supremacy , a$it was then Eſtabliſh- 
ed, is declard puniſhable by in-capacity , and ſuch other puniſh- 
metit as is thereto due by Law 3 But it had been fitter to Detet- 
mite that puniſhment , and from the words as it is now Eſtabliſht ; 
It-may be doubted, whether the Impugnitig the Supremicy abſo» 

| lately be punifhable by this A&, fince the Supremacy isexteiided. 
by a poſterior AQ , viz, The 1.4@ 2 Par. Ch: 2. But that AG 
being only an Explicition of this; all fuch as Impugn the Kings Su. 


prerhacy abſblutely, ate puniſhable, | 
- "From theſe words alſo , Thar they ſhall be proviſhable by-ſach other 


(4 
M 


I" pains as are due by Eawin ſuch cuſet ; It tay be doubted, what pu- 
hiſhment 1s due to ſuch as Impugn the Kifgs Seprectacy. Abedes 


Is 


LY 


_ of King Charles the ſecond. Seſſion 2, 


incapacity ; and it ſeems they may be pannal'd upon the 129 and 130 
Ads 8 Par. Jas 6, | 

It has been urg'd» That all ſpeaking againſt the Kings Prerogative, 
3s only puniſhable by incapacity and arbitrary puniſhments, becaule this 
Clauſe ſayes, T hat if they Speak, Print, &c, againit the Kings Su, 
premacy in Canſes EccleſtaFick, or to juſtifie any of the aFings, or pra- 
Gices abovementioned , they ſhall be ſo puniſhed 5 Burt fo it is, that all 
rifingin Armsto Depole the King, &c, are above-mentioned, Er- 
go, lay they, T he ſpeaking, or Preaching in Defence of theſe , is only 
70 be ſo puniſhed; and they urge this from the Principles of Reaſon, 
and the practice of other Nations;and that excellent Law, ſe quis impe- 
ratgri maledixerit; lib. g.tit,7.C. but this werea moſt abſur'dGloſs:For 
certainly, if this Obje&ion prov'd any thing, it would prove, that 
no words could inter Treaſon, which is expreſly contrary to the 
very Act, whereby all theſe Poſitions are Declar'd Treaſon , and 
conſequently all words whatſoever, which expreſs theſe Poſitions, 
arc puniſhableas T reaſon 3 and it is fit to know that it isnot that 
very formula, or words, which are condemn, but theſe Pofitions 
are condemn'd, forclſe it were eaſie to make the AQ eluſory, and 
to evadeit, by ufing other words, than the words here ſet down, 
and the Analyſis of that part of the A is, that firſt the Poſetions are 
Declar'd Treaſonables 2, The ſpeaking againſt the Kings Suprema- 
cy, and the Fecleſiaſtical Government, as now Efabliſh'd, &*c, is 
forbidden, 3. The Plotting or Contriving any thing againſt the King, 
conſequentially to theſe Poſttions,, is Declar*d puniſhable by Forefaul- 
ture. 4. That the jpeaking, &&c. agaznit the Supremacy , and the E- 
ſtabliſyd Government of the Church, is to be puniſh'd arbitrarly ; and 
the words , Or to juſtifie any of the Deeds declar'd againſt ly this 
preſent 4& , areto be reſtriged to words relative tothe Suprema- 
cy, &c, mention'd in that Clauſe only. 

Ic is alio obſervable , That the Impugning the Government by 
Biſhops, or the Kings Supremacy, are only puniſhable, if they be 
purſu*d within eight Moneths, and Sentenc*d within four Moneths 
thereafter, and are only puniſhable by this AQ, if it was done 
by malicious, and adviſ'd Speaking; and therefore 1tappears, that 
ſach as were Drunk, when they ſpoke theſe words, arenot puniſh2 
able by this AF;nor ſuch as are reputed fatzurand Fools, though they 
be not declared 1diots,or Furious: and yet it ſeems that. all Wriztizg, 
Preaching,and Prayers,and ſuch malicious Expreſſions,to ſtir up the people 
to a diſlike of His Majeſties Royal Prerogative and Supremacy in Cauſes 
Eccleſiaſtick,are puniſhable indefinitly,and that becauſe either the Law 
preſumes they are premeditated; or becauſe of the great danger arifing 
therefrom,and therefore it will have them puniſh'd as fuchzfor the A&t 
_ runs diſjunCtively,lVriting, Preaching, Praying,or adviſfd and malicious 


| Speaking. 


His is the firſt AF whereby Conventicles areDiſcharg'd, and 4 CT 
< | in it they are call'd, Nurſeries of Sedition ; But yet there 1s 4. 


no penal SanRtion againſt them in this AF , but by the 2 AFof 
the 3 Sefſ. of this Parliament, they are Declar'd to be fineable in 
| Nnnnn | _ 
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Obſervations upon the firſt Parltament 


a fourth part of the yearly Rent,every Burgeſs being to loſe the priviledge 
of his Burgeſ-ſhip,and Merchandizing,beſide the payment. of a fourth part 
of his Moveables. | 

Obſerv, 1. I ſee by this A& no Fine impol'd upon ſuch as live 
within Burgh, and are not Burgeſles. | 

Obſerv. 2. By this A@ itis requir'd, That before with-drawers from 
publick Ordinances be puniſhyd, they muſt be firſt admoniſht by the Miniſter, 
before two Witneſſes, which 1s not obſerv'd. 


Obſerv., 3. The Council are empower'd- by this A# to impoſe | 


ſuch arbitrary puniſhment as they pleaſe upon With-drawers; But 
It is thought that ſuch general powers cannot extend to Life, nor 
Limb. : 

Obſerv, 4. That theſe Ads are only to laſt for three years, and 
are by the 5 Ad of the. 2 Sef/. of the next Parliament, continu'd 
for other three years, and turther if His Majeſty pleaſes ; to thit 
it isin His Majeſties Power to Diſcharge thele A&s, when He 
pleaſes. 


By the Lawsof the twelve Tables, privat and clandeſtine Meet- 


ings, under pretext of Religion, were Diſcharg'd; and the word 
Conventiculz ,. \s oft mention'd in the Civil Law, /. 1, & 3. f.de 
collegiis illicitis Plin. lib, 10, Complains cf them as the Peſt of the 
Empire. In theſe Words, Her tempora ſerio docent magna monſtra 
talibus parentibus alii,nec quicquam in tota re-publica magis efſe pernicio- 
ſum vid. de crimine conventiculs Farin. quaſt. 113. inſpe#. 4, There 
15a Proclamation extant in the Regiſters of Council, in King James 
the fixths Reign, Declaring, all privat Convocations, without the 
King's conſent,and particularly Conventicles ( which is the fir{t time 
I ſee them nam'd in our Law) to be puniſhable as Treaſon; Forco!. 
legia & conventicula permittere valde quidem eſt regale. Argen. art, 56, 
mm. 37. * 


'T fit AT appoints the Declaration thereto ſubjoyn'd, acknow- 
ledging the League and Covenant to have been unlawſully im- 
poſed, and not to have been Obligator, 8&c. To be taken by all perſons 
in publick Truſt, or Office under His Majeſty ; and which ſeems to 
be very itrange, all Members of the Colledge of Fuſtice are declar 4 
to fall under this general, and ſuch as offer to exerce before they take 
the Declaration , are Declared to be puniſhable as Uſarpers of His Ma» 


jeſties Amthority 3 and this puniſhment js de fa&o arbitrary, and isim- 


poſd by the Privy Council. 


This A& is-extended to Baillies of Regality, by the ſecond AZ 
of the 3 Sef. of this Parliament , and by a Decifion of the Coun- 
cil 3 both theſe Ads are extended to Baillies in Burghs of Barony, 
though they beexpreſt in neither of theſe As, and that becauſe 
of theſe words in this A&t,- ad all who enjoy any other publick Charge, 
Office,or Truſt within the Kingdom 3 which is (as all general Clauſes, 
ought to be) extended to particulars, that are of the ſame nature 
with theſe, to which the general Clauſe is ſubjoyn'd , and there 
wasas great reaſon to extend this to Baillies of Purghs of Barony, as 


£0 Baillics of Burghs of Regality. By 


S 4&4 _  illbþÞ 9 $$ ©», 


of King Charles the ſecond, Seff. 2. 


By that A& allo,ſ#ch as refuſe to acce;1 Offices within Burgh,are puniſh- 
able by loſing their Burgeſſhip and they may be alſo,compell'd to accept, 
though the A&t mentions not this exprelly 3 for by the Common 
Law, cives cogi poſſunt ad ſuſcipiendum munera reipublice |, f.de de- 
eario + But with us they cannot be obligd to continue longer than a 
year, January 2. 1668, Wiljon contra Magiſtrats of Zueensferry. 


Though this AQ of Parliament obliges all who are Privy Coun- 
ſellors,@-«c. to take the Oath of Allegiance and this Declaration; Yet 
His Majeſty by a Letter to the Council inNovember 1679. Declares 
thatihbe lawful Sons and Brothers of the preſent King,are oblig'd to take no 
Oathes , becauſe of their preſumed Þidelity, and that Lozalty is their 
Iriereſt , as well as Duty, and upon this Ground it ſeems to be, 
that His Royal Highneſs had not formerly taken theſe Oaths as Ad- 
miral, We ſee likewiſe , that both the Sons and Brothers of Kings 
are Serv'd, not as Subjes, but as the King Himſelf; and though 
they be Dukes or Earls, yet they take not place, as other Subjects, 
but as the Sons and Brothers of the Royal Family : and thus the 
Sons of Kings were call'd adminicula augu#ti, ſubſtdia dominationis , 
and in St. Matthew , St. Peter affirms, 1hat the Sons of Kings are 
exempt from Tribut z nor are they in France ever Subjeted to any 
corporal punithment , or put to Death, wid. Le Bret. Tit, des en« 
fans &- freres du Roy, & leur Prarogatives. And they are exempt- 
ed by the Parliament 1681. from taking the Teff, 


TS excdlent Act does appoint all Sheriffs and Juſtices of 


Peace , to afbſt ſuch as are Robb-d , or Oppreſt in taking 

back their Goods imniediatly upon intimation, and to reſtore 
them within fifteen days 3 cr otherwiſe to be lyable : but the 
word izzmediatly does reſtti&t the AR ſo, as that Sheriffs are not 
thereby empowered after along interval, to bring back Goods, or 
make fach Intimations, or raiſe the people for concurrence 5 and 
therefore the Gentlemen of Caithneſs were found lyable in a Spuil- 
zic, for Robbing, and away taking an Heirſhip out of Strathnaver; 
though they alleadg'd that they were Convocated, and Com- 
und by the Earl Caithneſs ſo to do , he being Sheriff, and Ju- 
| ſtice-General 3 and they conceivd that they might have been pu- 
niſhable if they had diſobey'd; which Defence was Repell'd ; bb 
cauſe though that Convocation was fince this Act, yet ſolong a 
time having interveen'd, the Sheriff couldonly have proceeded 2is 
ordinaria, 


It may be doubted from this AQ, whether when any man com- 
lains of Opprefſion, as that a Robber, or Neighbour fits vielent- 
y down upon his Land 2 The Sheriff and Countrey are not ob- 

lig'd to concur by this A, fince the A& ſeems to be reſtricted to 
the way of taking of Goods, though it ſpeaks generally of oppreſ- 
fion , andI think they are lyable in the one caſe, as well asin the 
other 5 and this caſe being a permanent A& , is more eaſily re- 
| dreſl'd. | | 
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Obſervations upon the firſt Parliament 


By this A likewiſe, the' Heretors , Wedſetters and Fenars with- 
in the Paroch where the Goods are found to have been Diſpoſed , or 
ſparpelled, are declar'd lyable for the value of the Goods; but trom the 
context of the A it is clear, that they are only lyable ſubſidiarly, 
in caſe the Goods cannot be otherwiſe recover'd. 


The words Wodſctters, and Feuars, needed not to have been 
ſubjoyn'd to Heretors, for both theſe are Heretors : Burit ſeems 
to have been more neceſſary to have added Liferenters ; fince it was 
juſt that men who are Liferenters ſhould be lyable ; for a Father 
may put his Son who 1s minor 1n Fee, and reſerve the whole Life- - 
rent to himſelf , or a perſon of quality may Marry one 'who Life- 
rents the whole Paroch, and;ſo this Remedy becomes ineffectual z 
becauſe the At mentions not Liferenters, and in ſuch caſes , Life- 
renters are found not tobe comprehended, November 14. 1679, Mi- 
niſter of Morum contra the Lady Beanſtoun, 


By thisA& ſuch as K[,Slay, Hurt,or Mutilat the away-takers,or their 
aſſociats in proſecution of their Goods ,are Indemmified. 


Obſerv. That all who kill inſach purſuits, are not Indemnifi'd ; 
but ſuch only whoſe Goods are taken , or who are oblig'd toriſe, 
for elſe ſuch as had privat Grudge, might upon that Grudge follow 
and kill; but yet it ſeems juſt that if men were deſir'd , though 
not oblig'd 3 or if Gentle-men being in the Houſe when Rob- 
bed , ſhould purſue and kill, that they ſhould alſo be indem- 
nifrd, | | | 


This Act is generally ſo well conceiv'd, that if it were well pro- 
ſecuted, avwvkerrit alone might ſettle the Highlands, 


His Revocation ſeems to be very ill conceiv'd, for it had for- 

got the Lands of the Principality , which are ſtill compre- 

hended under all other Revocationsz3 and therefore the Parlia- 

ment thought fit to add this to the Revocationz and if this be ya- 

lid, there needs no Revocation under the Kings Hand 5 but an 
A& of Parliament ſhall be ſufficient without a Revocation. 


It is likewiſe obſervable from this A& , that the Parliament qua= 
lifies the Kings Revocation, #» ſua far as His Majeitie Revocks all 
Deeds done by His Father , by Declaring, that ſuch only are Revock- 
ed, as were made againſt the Laws ſtanding in force , before the Year 
1637, For otherwiſe all Deeds done by the late King , might - 
have been challeng'd upon that Head of vi# & wetus expreſt in this 
Revocation; but however, Ads extorted, vi ##Jori, either from 
King or SubjeR , are null zpſo jure by the Common Law, without 

| any 


% 


( 


of King Charles the ſecond. Seſſion 2. 


any ſpecial Revocation ; but Revocations are naturally ohly ex- 
tended to Deeds done in Minority , but not to Deeds extorted 
zi majore, though this Revocation: comiprehends both. 


We the Clergy ſbmitted their Rights to the King Y both ACT 


the Submiſhon and Decreet Arbitral provides , that the 
Biſhops and others of the Clergie, ſhould enjoy tbe Fruits and Rents of 
their Bentfices, as they were Pogſeſſed by them the time of the Submiljz- 
023 and therefore by this Act-it is Ordain'd, That apy Yaluations 
of Teinds, whereof the Biſhops and other Beneficd Perjons were in 
| Poſſiſſion , either by Leading, Drawing, or Remal-bolls ſence- the year 
1637. ſhould be null; and yet this Priviledge is meerly perſonal in 
favours of Church-men 3 for by a Miſfive Letter from King Charles 
the Firſt, the 9 of May 1534. It is Declar'd that this Favour ſhall 
20t be extended to the Tack ſ-men of Biſhops , and other Church-men, 
they being Laicks, but that during theſe Tacks the Heretor may lead,. 
he finding Cantion; and accordingly a Valuation was ſuſtain'd to 
Fames Hamilton of the Lands of Hetherwick againſt the Earl of 
Roxbureh , the Biſhops Tackſ-man of the Tiends of theſe Lands; 
though it was alleadg'd there, that the Submiſſion and Decieet 
Arbitral having no ſuch quality ; but the Tiends whereot they 
were in poſſeſſion , being abſolutely reſerv'J, no poſterior Leiter 
could have prejudg'd them, and it was a great prejudice to them 
to have their Tiends valu'd during the Tacks, for this could not 
but leſſen the Tack-duty and the Grafloums. 


In this Cauſe it was likewiſe doubtcd, what way theſe Ticnds 
ſhould be valued during the Tack. 


Overnment belongsto the King, and Property to the People; ,4CT 


Yet ſince the publick intereſt muſt over-rule the privat,all be- 

ing (till preferable to any one : Therefore Government does ſo 
far Influence Property , that all Lawyers are of opinion, that the 
Prince may, for a juſt Cauſe, invert or take away Property res pri- 
oatorum auferre &. jus atteri queſiturs tollere » and thus we ſee that 
the King may make a Cittadale upon any mans Ground, paying 
the juſt price, &c. And ſometimes he may throw down the Houſes 
of Suburbs , when there is either actual War , or fear of War, 
in which Towns may be befieg'd, ſo that He is the ſole Judge of 
this juſia canſz, by which Property may be inverted ; . and amonglt 
other juſt Cauſes, one is the procuring of Peace amongſt the Sub- 
jeas 3 for procuring whereof , the Prince may remit both the Ci- 
vil and Criminal Reparations, - due to Subjects that are.wrong'd 
dufing the time of the War, Gazl. lib. 2. obſerv; 56, &* 57.: But 
with us, general Indemnities are ordinarly granted 1n Parliaments, 
wherein certainly all privat intereſts may be Diſcharg'd, becauſs 
every privat man 1s preſum*d therein to be repreſented :. and this 
AC of Indemnity is one of the moſt full and formal that ever we had, 
and 1n it, all ſuchare Indemnifrd, as ated by vertue of the pub 
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Obſervations upon the firfi Parliament 


lick pretended authority of theſe times 3 _and though an order be 
neceſſary to be produc'd , in caſes where Orders uſe to be given; 
yet the benefir of this Indemnity was. extended to ſuch as were in 
Arms , though they could prove no Orders, fince Souldiers uſe 
to get no written Orders, except 1t were offered to be proven by 
their Oaths , that they had no Order , or that they converted the 
Goods purſi'd for to their own privat uſe, Febraary 15, 1665. 
Miyrask contra Gordon: and that any promiſes made to reſtore ſuch 
Goods , did not bind after the Ac of Indemnity 3 though it was 
alleadg'd that the promiſe did Innovat the Debt , from a military, | 
to an ordinary Debt 3 becauſe the Lords thought that that promile 
might have been given, and emitted upon the Suppoſition , that 
the Souldier thought himſelf lyable before the Indemnity 5 and 
therefore the Lords found him not lyable, notwithſtanding of the 
promiſe , except it could have been provn , that he apply'd the 
Goods to his own uſe, or that he wanted a warrant. | 


Sometimes alſo the King does by His Proclamation, grant gene- 
ral Indemnities, as He did in 1666, and 1699. to the Weſtern Re- 
belsz; but in this caſe it was controverted , whether ſuch as had 
Robbed privat mens Horſes, were lyable in Reſtitution, notwith- 
ſtanding of that Indemnity; and it was urged that they were : Becauſe 
I, What ever might be alleadgd , where the King had once ac- 
knowledgd Rebellion to be a pretended Authority- & ſpecter bel. 
l;, by exchanging of Priſoners , . and making of Truces with 
them , &*c; Yet here there was not even thole pretexts , and fo 
they were only to be conſidered as a Company of privat Robbers. 
2, Rvea this A Indemniftes only ſuch as aGted by vertue of pre- 
tended authority ; Therefore fince even the Parliament did not 
Indemnifie ſuch 'privat, Robbers, much leſs ſhould they be ſecur'd 
by Proclamations. 3. Whatever an Act of Parliament might do, 
becauſe all perſons injur'd were therein repreſented; Yet thoſe 
Proclamations were but general Remiſſions, and no Remiſſion could 
prejudge the Party injurd of his KReparation , and Aſſythment, 
4. This would incourage all Rogues to be Rebels, that they might 
robb, and thereafter be enriched by an Indemnity : Whereas on 
the other hand, it would diſcourage them both from Rebellion and 
Robbery , if they knew they behov'd to be ſtill lyable in Reſtitu- 
tion; and though the King did remit vindiGdam publicanm og priva- 
tam , by this Proclamation ; yet that vindi&a privata was not to 
be interpret damnage and intereſt ; but that Revenge and Crimi- 
nal Action, which any privat party might purſue without the King, 


and wediFa is ſtill contra-diſtinguiſhed from damnum &5 intereſſe. 


5, When the Law allows to the Prince a power to remit gnd di{- 


_ charge the Damnage done to 'privat parties, in contemplatian of a 


publick Peace: Lawyers acknowledge that this can only be done, 
if Peace cannot otherwiſe be procurd 5 for otherwiſe publick 
Peace is none of theſe juſt Cauſes, for which Property can be in- 


verted ; 


of King Charles ihe ſecond Sef]. 2. 
 verted 3 and therefore any ſuch Indemnity after the Peace is E2a- 


bliſhed, cannot prejudge privat Subjects, as to their Reſtitution as 
 Gail« expreſly Declares, obſer 56. nm, 6. 


2: 


King CHARLES 2, Parliament 1. Sefſ. 3. 


B 


[ſhops being reſtored in the former Seſſion of Parliament, 
the King does in this Att Declare, That He will maintain 
and preſerve that Government in the Church , and not give 

| any Connivance to the prejudice thereof in the leaſt, and fo 

all Indulgences are from this ſtill urg'd to be contrary to the Royal 

Promiſe, and the publick Faith, 


By this AR Miniſters abſenting themſclves without a lawful cx-. 
cuſe from the Diocefian meeting, or not concurringin theChurch- 
diſcipline, when required by the Arch-biſhop, are to be Suſpen- 
- ded till the next Dioceſtan meeting, and if they conform not then, 
to be Depot'd 5 and though this be defign'd chiefly againſt the 
Non-conforming Miniſters; Yet it has been repin'd at by ſome of 
the Epiſcopal Clergy , becauſe the Biſhops have by it a power to 
Suſpend by themſelves; and by the preſent Diſcipline ofthe Church, 
the Biizop may Depoſe by himſelf, without the concourſe of the 
Clergy, even 1n the Dioceſtan meetings, though he uſually takes 
alongs with him the advice of the Miniſtry. Bk 

In this At with-drawing from publick Worſhip, as well as keep- 
ing of Conventicles, is Declared to be Seditiousz and therefore each 
Heretor with-drawing , loſes the fourth part of his years Rent; 
each Yeoman , or Tennent may be fin'd, not exceeding a fourth 
of his free Moveables 3 every Burges is to loſe his Freedom , and 
may be fin'd in a fourth part of his Moveables : and the Council 
have by this AR a very full and undetermin'd power , to 
infli& Corporal, befide the former puniſhments; But it ſeems that 
none of thoſe Puniſhments can he inflicted upon With-drawers, ex- 
cept where they have firſt been admoniſhed by their Miniſter in 
preſence of two Witnefſes 3 But ſince the Miniſter of the Parach 


is not here ſpecift'd , it was thought that perſons might be fin'd af. 


ter an Admonition , given by any Miniſter appointed by the 

Privy Council, or Preſbytry. | 
This part ofthe Ac is not expreſly abrogated ; but the Fines are 
altered by the 7 A@ of the 2 Sefſ. Par. 2 Ch. 2. By which every Pro- 
teſtant With-drawer (. whereas this A extends both to Papiſts 
and Proteſtants) 1s tobe Bin'd thus, vis, an Heritar in the eight 
part of his valu'd Rents. . a Tennent in fix Pounds Scots ; a Cot. 
tar in fourty ſhilling Scots 3 every perſon above the  De- 
on of a Tennent, but having no real Eſtate , . intwelve 
ounds; Every conſiderable Merchantin twelve Pounds; Every in- 
Ooo002' | feriour 
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Obſervations upon tbe firit Parliament 


feriour Merchant, and confiderable Tradeſ-man in fix pounds; and 


- the other Inhabitants within Burgh in fourty ſhilling 3 and His 


Majeſties Privy Council 1s by this laſt At allow:d toforce all who 
{hall with-draw from their Paroch Churches for a year together, 
to give bond that they ſhall not riſe againſt the King, nor His Au- 
thority, and to bani(h- or ſecure them 1n caſe of retufal ; Whereas 
by -this firſt Act, there is a general power given to the Council by 
the Parliament , to do every thing that they ſhall find neceſſary for pro= 
curing obedience to this AF, and putting the ſame topuntiual Execu- 
t7on 5 upon which Clauſe was founded the Councils putting Here. 
tors to give Bond for their Wives, Tennents, and Servants keep- 
ing the Church 3 for fince the Parliament might have exatted ſuch 
a Bond for that effc&t, it was thought the Council might, ſince 
they have by this Clauſe a Parliamentary power. 


By the other AQ alſo it is appointed , That the ſame ſhall conti- 
nue for three years, except His Majeſty ſhall think fit it continue longer, 
and it was thought, that this power of Fining might be continued 
by the Council , without any new «expreſs Order from the King, . 
ſince His Majeſty did not Command the contrary : as alſo upon 
this Clauſe was founded the Indulgence 1679. The Parliament ha. 
ving put it in His Mzjeſties power to puniſh With-drawers, or not, 
as he thought fit, after three years were elapſed. 


| | His Actis Explained in the 5 A of the former Seſſior, 


"His A& againſt Protections is Explained fully in the AF 47 
Par. 11 Je. 6. | 


f N gou Ad declares the King to have the only Power of Calling 
or Diſſolving $Synods 5 and that His Majeſty has not only a 
Negative Voice in {topping Acts to be made in ſuch $ynods, but 
even a Negative, in not ſuffering any thing to be Treated or De- 
bated there, except what is contained in his Proclamation, or [n- 
ſtrucions, 


This meeting, of the Church , is with'us call'd a Convocation, 
though it be hereonly calfd a Synod z Nor can itbe deny'd, but 
that the Emperors did of old call the Synods, and the formulas was 
Viſum eft mihi & juſſe. Thus Ezzeb, Speaking of Conitantine, 
ſayes, Cum per varia loca exorirentur inter Epiſcopos diſſentiones, ipſe, 
ſeu communis Epiſcopus «a Deo conſtitutus Synodos miniſtrorum Dez 
indicebat, And thus Leo writingto the Emperor Theodoſins, ſi pictas 
weitra ſuggeſtioni ac ſupplicationi dignatur annuere z ut intra ltalian 
haberi jubeatis Epiſcopale Concilium cito poterunt ommnia ſcandala, que 


_ 3n perturbationens totins Eccleſia ſunt commota, reſecari. 


This 


of King Charles the ſecond. Sefſ. 3, 
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His Actis Explain'd in the 10 Ae Par, 4 Queen Mary, and 4 CT 


and in the Obſervations upon the 226 AF Par. 14 Ja, 6. 


Y this A@ all Strong-waters are Diſcharg'd to be imported, un- 
der the pain of Eſcheating thereof, becauſe it prejudged the 
Sale of Barley, which is the great Native Commodity of this King- 
dom- Bur yet by theſecond A@ of the 4 Seſſion of the 2 Far.-Ch. 
2. Alltheſe Ads againſt ſtrong- waters are Reſcinded, and an Im- 
poſition thereon 1s impoſed 3 but yet it was thought by the Couns 
cil, that notwithſtanding of that laſt Act, His Majcſty might by His 
Prerogative in the Ordering and Diſpoſe of Trade with Forraign- 
ers, aſſerted by the 27 A& of this Seſſion of Parliament, Diſcharge 
again the Importation of Brandy , and other ſtrong-waters, and 
accordingly a Proclamation was iſſued out , Diſcharging them in 
eMarch 1680, andit was urg'd that the Parliament thought that 
the King might Diſpoſe upon thele, againſt an expreſs Att of Parlia- 
ment 3 for though by this Ac the Importation of them be abſolute- 
ly Diſcharged 3 Yet the King had before the other AR allowed 


the Importation of them , and the Parliament in the Narrative of 


this A, Declares That the King had done this upon good Conſide- 
rations, : 


His Ad for preventing the fraudulent mixture of the Finer 
fort of Tinn with bafer Mettle, has ordained the Peutherers 


to put their Name, with the Thittle, and the Deacons Mark upon 
their Work, avd that the ſame be as fine as the Peuther of England, 


marked with the Roſe. 
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|: may be argud that this A& does not hinder all mixture of 


Lead and Tinn, for one pound of Lead muſt neceflarly be mixt with 


two pound of Tinn to make it work. 


The Peutherers and Plumbers are with us under one Deacon, 
we had no Plumbers till of late z our Peutherers of old hay- 
ing been our only Plumbers; but now It is pretended from this 
AQ, and upon other grounds, that the Peutherers ſhould not work 


in Lead, 


His AQ Diſcharging Advocations from inferiour Courts, for ACT 
ſums within 200 merks, did not cxcept the members-of the 9g. 
Colledge of Juſtice 5 and therefore by the 16 Article of the 4& 
for Regulating the Sefhon, Cauſes belonging tothe Members, and 
ſums due to Merchants, Cooks, Vintners,. and-others in Burgh, far 
Furniture taken off from them , by ſuch as dwell not within the 
Shire where-the Furmture was taken off , qre\expreſly excepted 


from this AQ 3 and.becauſe this At wanted a Sandtion orPenal- 


tn 


ty; thereforeby that ſeventeenth article, the Clerk of the $ills is or- 
dained not to preſent, paſs, or write on any fuch Bill at/his pertl, 
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Obſervations upon the firſt Parliament 


becauſe this AQ of Parliament ſayes, That the Lords ſhall not paſs any 
ſuch Advocations for Cauſes which z1ay competently be decided by inferi- 
our Judges; Therefore it is ordained by the 16 Article foreſaid,: | 
That when the Lords paſs any.ſuch Advocations for ſums within two 
hundred merks, they ſhall write upon the back of the Bill, that the Lords 
have found ſufficient ground why the Cauſe ſhould not be purſu'd in the 
firſt Inſtance, before the Inferiour Judge, and this was done to 
7g any miſtake, and to caule this AR be carcfully Ob- 
crv d, 


© AQ is formerly Explain'd in the 6 AF of the 23 Par. 
4, Go , 


6 $44 Exportation of Money . being - Diſcharg'd by many As, as 
Je.3Par.i 4G 8.Fa 1 Par,s AG 84.For making theſe Acts effeu- 
al. By this Act every Skipper and Merchant is oblig'd upon Oath 
to Declare before the Thelaurer, Theſaurer-depute, or ſuch as are 
appointed by them, that they ſhall not carry abroad any more 
Money than is able to make their Expence to the next Port, and 
to reveal, either before, or after the Voyage, any who does, and 
that a Book ſhall be keeped in Exchequer for that effect ; but this 
AR is not exactly obſerv'd. 


Becauſe by the 40 AGF Par. 6 Q Mary, The carrying of Vitjuals, 

Tallow, or Fleſh out of the Countrey, was then Diſcharg'd under 
the pain of Eſcheating the ſame , Vicuals having been then ſcarce; 
Therefore by this A& it is Declared lawful to Export Corns, when 
the (V heat is under twelve pounds, the Bear and Barly under eight pounds, 
Oats and Peaſe under eight merks the Boll, and alſo, to Export all 
ſorts of barrel'd Fleſh for nineteen years, free from Cuitom and Bul« 
Hon, but the Cuſtom and Bullion here impoſ'd upon Corns Exported, 
is abſolutely diſcharg'd by the 14 A Par, 2 Ch, 2, 


It may be obſerv'd from the former A& of Q. Mary. That Skip-' 
ers are not regularly lyable for Tranſporting Merchandiſe, for- 
bidder by Acts of Parliament, except the Sanction of the Ad do 
expreſly ſtrick againſt them 5 ſince that AR is appointed to be ex- 
tended to Maſtersand Skippers, as well as Owners of the Goods ; 
for beſide that the Parliament thought fit to expreſs them, which 
they needed not have done, ifthe Act had imported it, theſe words, 
this AG to be extended, ſeem to imply that the Act naturally did not 
importit; for to extend an AR, or any thing elle, is to carry it be- 
yond its natural import. 


J' His A&Impoſing great Impoſitions upon Erglih Commodities, 
= for the advantage of our own ManufaRories is in force , but 
not m obſervancez/ and one ofthe great diſ-advantages of Setting 
the Kings Cuſtoms in Tacks is, that it is the Tackſ-mens: —_ 

| that 


of King Charles the ſecond, Seſſion 2, 


that allProhibitedCommodities be brought in for the advantage they 
get by their paying Cuſtom , and for conniving at the bringing 
them in. 


B* this At there is a great Cuſtom Impoſed upon Vitual brought 
from [reland , But thereafter by the 3 AG 3 Seſſ. Par. 2 Ch. 2. 
Importing of Iriſh YiFual is totally diſcharged. 


His A& is formerly Explain'd in the 63 A@ Par. 11.7. 6. But 
it is further obſervable, that by this A it 1s Declared the Duty 
of all Si eriffs, Stenarts,and Baillies of Regality, to cauſe apprehend all 
Rebels , and to count for their Eſcheats , and to puniſh all the Contem- 


mers of His Majeſties £Ambority, and this 1s Declar'd to be, both by 


Law and the nature of their Office , a Duty incumbent to them; 
and theretore 1t 18 fit that Sheriffs and others advert to this. 


=—_ AR Ratihes by miſtake the 4 4 Par, 6 Ja, 6. But the AZ 
that ſhould have been cited, is the 74 Ad of that Parliament; 
This A Ratifiesallo the:1 68 AF of this 15 Parliament, but it ſhould 
have cited the 268. | 

The AR itſelf provides for the maintainance of Beggars and Ma- 
nufaQures, by putting the one in the other 5 but the At was 
never obſerv'd, though in it (elf it be a very excellent A&. 


s & Heſe Ads are Explain'dinthe 96 AG Par. 6 Ja. 4. But for fur- 

ther clearing of the At 16,, It is fit to know, that though 
Coals were forbidden af old ro be Exported by the 84 A&# Par.g 
Q. Mary; Yet when they grew more frequent, they were allow- 
ed to be Tranſported, and Cuſtom and Bullion is put upon them, 
Viz. Two. ounces of Bullion for every four Chalders Coals, as is 
clear by the 37 A& Par.1 Ch. 2. and by this AG the Culroſs Chal- 
der is Declared to be the meaſure by which the Cuſtom and. Bullion is to 
be ExaZed ; becauſe as I conceive, that was the leaſt of all Chal- 
ders: The Lothian Chalder of Coals being generally a third more; 
but thereafter Bulliun being only Impoſd upon Goods Imported; 


- Coals do now pay no Bullion, for Exporters pay no Bullion , and 


there are no Coals Imported to this Nation. 


'T * keeping Mercats upon Sunday was Diſcharged; 122 AZ 
; Pax, 12 Ja.6. and by this A# they are Diſcharg'd tobe kept 
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upon Mundaf, or Saturday, leſt people might be oblig*d to Tra- 


vel to, and 'from Mercats on the Sabbath: But by that 4& it was 
appointed, that they ſhould keep them upon any other Day, not 
being the Mercat-Day ofthe next Burgh; which proviſion in favours 
of the my Burghs was 11! forgot here, vide the Obſervations upon 
that A, 
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His 4# is formerly Explain'd inthe Obſervations upon the 4# 
48 Par. 3 Fa.,6. and the 7 A& 3 Sefſ, 1 Par. Ch. 2. 


Ts AR is Explain'd in the 62 AZ Par. x Se. 1 Ch. 2, 


I His Act is Explain'd in the 25 A@ of thei Sefſ, Par. 1 Ch. 2. 


7 bow Biſhops having conſented by this Act to the Impoſition up- 

& on themſelves, in favours of Univerſities, it is Declar'd, - 
That this Ai ſhall be no preparative for laying on any burden upon the 
Clergy hereafter, without their own conſent From which it may be 

argu'd, that though all the reſt of the Parhament ſhould conſent 

to an Impoſition upon the Clergy , yet that would not be yalid, 

except they themſclves conſented to it, thoughthe Impoſition were 

carry'd by plurality of Votes; but this Inference 1s not conclu- 

ding3 for the Parliament 1s a Collective Body , Compol'd of the 

King, and threeEſtates, in which the major part determines the 

reſt; and if this were granted to the Clergy , they being but a 

third Eſtate; every one of the other two kſtates might pretend 

the likes and ſo each Eftate ſhould have a Negative as well as the 

King : Whereas not only Craig has Determined that the Parliae 
ment may make an Act, without the conſent. of any one of the 
States, having ſtated this queſtion expreſly; But we ſee that the 

Burrows having unanimouſly diſſented from the 5 AR of the 3 Sel- 
fion of the ſecond Parliament, concerning the Priviledges of Burghs- 
Royal , the ſame was notwithſtanding paſt in Parlament, and we 
all remember the memorable ſtory of the Burrows, riftng and leav- 
ing the Rebellious Parliaments 1649. before the Parliament paſ- 
ſed-the Act for allowing the value of 4nnualrents, whereupon a wors 
thy Peer faid, that ſince they had fitten ſo long without the Head, 
they might well enough ſit without the Tail. © 


Y the 14 A& of the x Seſs. of this Parl. the Annuity of 40000 
pounds Sterling being granted te His Majeſty, to be upliged 


out ofthe Exciſe in manner mentioned in the ſaid AG; by this A& the 


proportion ofthe ſaid Exciſe is Regulated, and laid on upon the ſeve- 
ral Shires and Burghs accordingly. 
Nota. This is the only Act wherein I find the word Grievances, 


DY this Act the Militia of 20000 Foot, and 2000 Horſe is Eſta- 
bliſh'd, which was found not to take off the Obligation of 
rifing betwixt 60 and 16 according to the ancient Laws, for at- 


| tending the Kings Hoſt, when called forz This Act Declares, That 


if His Majeſty have further wſe for their ſervice, they will be ready 
every man betwixt ſixty and ſixteen , to joyn and hazard their Lives - 
and Fortunes, asthey ſhall be call d for by His Majefty : and though 
it be pretended , that at leaſt they cannot | be called betwixt ſixty 
and fixteen by this Act, without an expreſs Order from the King - 
The words running, Wher call'd for by His Majeſty, without adding, 
or the Conncil in this Clauſe, as it did in the former immediat _— 
| O 


of King Charles the ſecond Seſſion 3, 


of this fame Act, and which ſhews that this was deſignedly omited 
in this Clauſe z yet we ſce that the Council does call to the Hoſt all 
betwixt fixty and ſixteen, without expreſs Warrand from the King, 
and that the Juſtices fine ſuch as are abſent upon theſe Proclamatie« 
ons3 and which is very juſt , becauſe the King 1s ſtil] preſumed to 
be 1n the Council pGF7zone Juris , they Re-preſenting by their Com- 
miftton His Royal Perſfonz and we ſee by many Inſtances, that 
Rcbellions may riſe before any ſuch Warrand can come from the 
King. 

By this Act it is Declar'd, That theſe Forces ſhall be in readineſs, 
as iley ſhall be calt'd for by His Majeſty, to march to any. tart of His 
Dominions of Seoilad, England , or Ireland , for ſuppreſſing of any 
Forraign Invaſion , Inteſtine Trouble, or Injurrection, or for any other 


425 


ſervice , wherein Flis Majeſties Honour, Authority, or Greatneſs may þ. 


be comerned >, Which Clauſe was much excepted againſt by ſome 
in the Parliament of England , as if Scotland had thereby defign'd 
to Authorize the Invading of them 5 but it cannot be properly ſaid 
to be an Invading of them, if we be call'd by the King3 and the 
Calling of Subjedts et7am extra territorium 1s inter reſervata principt, 
and a juſt Right of all Kings, as1s clear by Caſtal. de Imperatore queſt. 
57. zum, 57. And the Subjects of this-Kingdom have been oft- 
times fined , and Fo:efaulted , for nat attending the Kings'Hoſty 
when they were cilled to Invade Exgland 3 nor could any War 

2 mannaged, or Rebellion ſuppreſt, even in the juſteſt Caſes, with- 
out th1s. 


2 Y this .4&, the Ordering and Diſpoling of Trade with Forraign 
Countice:s, is D.clared to be His Majeities Prerogativez and 
though it be allcadged that tnis AF was only Defign*d as a power to 
His Majeſty,for the better Debarring E-gliſh Commodities, whereby 
to bring both the Nations to an equal ballance of Trade 5 which 
Deſign was ſaid to have been then repreſented to the Parliament, 
as the only Motive for making this A#, and that itthis were allow- 
ed in its tu;] extent, our Kings might by Debarring us from Tron, 
Copper, Timber, Spices, and other neceſfars, force us to any Con- 
deſcendencies, or might by this Prerogative, grant Monopolies at 
their pleaſure : Yet I ſee not how this Gloſs is conſiſtent with 
the general words of the AF , or with our Declaring that this by 
the Law of Nations , belongs to all free Princes: Or with fſubſe- 
quent Pachiaments, allowing the priviledges granted tothe Fiſhing 
Company, the prohibiting of Brandy , and other ſtrong Waters, 
and ſeveral other things, which are founded ſolely upon this 
- At; | 
It may be Debated, whether under the word Forraigzers, the 
Engliſh may be comprehended, fince we are not Treated by them as 
Forraigners in the point of Succeflion, it being frequently decided 
amongſt them, that the Scots may ſucceed to Heretage in Eng/and, 
notwithſtanding of their Statute, debarring alib# natos 5 and why 


Qqqqq then 


425 


ACT 


| Obſervations upon the ſecond Parliament 


then ſhould they be repute as Forraigners to us in the matter of 
Trade; and this were indeed ſolid Reaſon for both Nations ; but 

fince the Ergliſh debar us from their Plantations, and look upon us as 

Forraigners 1n the point of Trade, it is juſt that weſhould vive them 

the ſame mealure. 


King CrarLEs 2. Parliament 2. Seſſion 1, 


% 


particular day of the Month whereupon the reſpe&ive Ads were 

paſt, is ſet down, and yet ſince the Adts are to take effect, 

not from the pafiing, but from the publication, as is clear by 
the 3 A& of this Parliament, 1t would have ſeem'd more rational to 
have ſet down the day of the Publication; To which nothingcan 
be anſwered, but that the Laws are preſum'd to be publiſh'd the 
day they were paſt in. Inno former Parliament the day is ſet down, 
but the whole Parliament is ſaid to be held upon ſucha day, and the 
old uſe was, that the Articles prepar'd all the Acts, and they wereall 
paſt in one day. 


His AQ Declaring the Kings Supremacy in Eccleſiaftick Cauſes, 
is formerly explain'd in the Obſervations upon the 2 4 Par. 
18. Ja. 6. 


]: 1s qbſervable, that in all the Seſſions of this Parliament, the 


T is obſervable from this AR, that the Militia is come in place 

of the old Weapon-ſhowings, and that there being 20000 Foor, 
arglip2000 Horle granted as a Militia, by the 26 A& 3 Seſſron of 
the firſt Parliament , which does ſpecifie the particular 
proportion of Horſe and Foot, to be given by every Shirez It 
might have been thought, that theſe proportions could not have 
been altered but by the Parliament; and yet the King and Coun- 
cil having Converted the Foot of ſome Shires unto Horſe, 
ſeems tobe founded upon the laſt Clauſe ofthe former AF, where- 
by His Majeſty is intreated togive Directions to His Privy Council 
for mannaging of that whole affair, as His Majeſty qhall think 
fit -'which ACts of Council,and the faid alteration of the proporti- 
ons, are hereby Ratifi'd as having been Legal; and inthe laſt Clauſe 
of this Act, His Majeſties Subje&s are Commanded to obey whate- 
ver Orders and DireQions they ſhall receive from the Privy Coun- - 
cil , relating to the Militia , and upon theſe Clauſes was founded 
the overtures of the late Converſion of the ſaid 22000 to 5000,aug- 
menting the number of the days,” wherein the ſaid 5000 are to ſerve, 
according to what might have been exaQed from the whole 22000, 
fo that the 5000 are to meetythe number of 176 dayes, m__ 


KEY 
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of King Charles the ſecond Seſſion 1, 


the 22000 were oblig'd to meet fourty dayesz though this laſtmo- 
del was by ſome objected tobea ſtanding Force : andall Lawsare 
Stridi juris , and tobe fulfil'd iz forma ſpecifica ; but eſpecially 
Taxations, which are a Gratuity, founded upon the free Offer of 
the people, as this is, to allow Converſions 1n ſuch Caſes; would 
diſcourage the Subjects from future offers, 


This Act likewiſe did Ratifie the Acts of Council, which appoints 
ed the Shires to provide at their own Charge, Colours, Standarrs, 
Drums, and Trumpets , though that might ſeem an Impoſition ; 
but theſe being neceſſars, and the natural Conſcquents of the hirit 
Grant 3 and the Parliament having granted to the Council the 


former power, as ſaid is, theſe Ads of Council aic theretore hereby , 


approven as Legal. 


Both this and the former A& doe ordain the Militia to be fur- 
#riſhed with fourty Dayes Proviſion , which was the old proviſcon, 


that was ordinarly to be made by tuch as came to the Hoſt 5 al- 
beit ſometimes twenty dayes protiſion be only appointed, as in the 90 
AG 13 Par, Ja.3, And of late the Council has ordain'd this pro- 


viſion to be made in Morey, though it was contended that the Par- * 


liament having appointed only proviſion to be made, it was inkhe 


power of the perſons obliged to furniſh their own men accarding 


to their conveniency z Bat Money being thought fitter for expe- 
dite Marches, the Council thought they were authorized by the for- 


mer Clauſes, to make this Converſion , and ſome have thought that . 


by the ſame power y, the Council could ordain the Shires from 
whom no proportions of Militia was ſought to advance free Quarter 


to ſuch of the Militia , as could not-furniſh themfelves, or at leaſt, . 


might force them tobe the fir{t advancers in Caſes of neceſlicy, 


This A& concerning the Militia is further clear'd by the firſt At 


of the third Seffion ofthis Parliament, appointing ſuch as aeknrd . 


ſerve either as Officers, or Souldiers in the Militia, to accept and 
to take the Oath of alleadgeance3 and that thoſe who are let a-part 
forthe Militia, be not altered, &*. 


| dy * by res. of all our former excellent Ads, for ſecuring 4 CT 


lingular Succeſſors, yet they were till un-ſecure , becauſe 
they could not know, if the Vaſſal had Refigned his Feu ad rema- 
rentiam , 1nhis own Superiours hand 3 for in that caſe there was 
no Seaſin requiſite, which is the only Regiſter whereby ſingular 
Succeſfors know, if Lands were formerly Diſpon'd;and therefore by 
this Act it is appointed, that theſe Inſtruments of Refignation ad 
remazentiam, (which arec<quivalent to Seaſins,) be Regiſtrated in 
the Regiſter of Sealins, within ſixty dayes, which is thetime appoint- 
ed for Regiſtrating of Seafins by the 16 A&# Par, 22 Jas, 6, 
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Obſervations upon the ſecond Parliament 


By this AG likewiſe as in that AQ, Inſtruments of Reſignation 
of Lands, holding Burgage, arccxcepted 3 but it ſcems that they 
muſt be Regiſtrated within the Town-Court-Books within the ſame 
lixty dayestorthe Att ſaycs only, That ſach Inſtruments being Regiſtrar- 
ed there, ſhall not fall within the Certification, 


Y this AR it is Declared nnlawful to poind Moveables upon Regzj- 
itrat Bonds or Decreets, for perſonal debts, till the parties be firſt 
Charged, and the dazes of the Charge expire; The reaſon of which 
A& was, becauſe Noblemen and perſons of quality were oft-times 
poinded, and fo atironted, and Merchants ſurprized, and thereby 
Ruined, before they knew that a Decreet was recovered*again(t 
them, or their Bond was Regiſtrated : But this At was found 
not to extend to other Diligences ex paritate rationis 5 this 
being an A& reſtrictive of former Laws and Cuſtoms. From 
this Act are expreſly excepted poindings uſed againi# Vaſials 
for their Feu-duties: But this Exception was very unneceſlary and 
unproper3; . for ſuch poindings did not at all fall under the prohi- 
bition of the Statutory part of the AF , which only prohibits the 
Poinding Moveables for perſonal Debts 5; Exception 1s likewiſe made 
of Decreets obtained by Heretors againſt their own Tennents in 
their own Courtsonly; and therefore it has been doubted, whe- 
ther Tennents may be Remov' d and Ejegted, without a previous 
Chargez and though upon Decrcets before the Lords , previous 
Charges are neceſſary; Yet upon Decreets of Removing before 
inferiour Courts, it is the Cuſtom toejeCt immediatlyz and though 
this may ſeem hard , yet it is neceſſary , becauſe the intrant Ten- 
nent muſt Remove immediatly, and ſo muſt havea place, to which 
he may remove, @- ſibi imputes , the Tennent who being warned 


did not provide himſelf timeoully. 


T is fit to obſerve from the Narrative of this A , that the Par- 
liament thought the King and Council had power to emit Prg- 
clamations, Commanding the Parochs to Prote and Defend their 
Miniſters, and to be lyable to ſuch Fines as the Council ſhould 
think fit, beſides the Miniſters Reparation, if the Offenders were 
not brought to condign puniſhment, whigh ſhows what great power 
the King has in the like Caſes ; and the Council are hereby autho- 
rized to proceed in taking ſuch courſesfor the future, which gene- 


/ral power may go very far, eſpecially where theſe courſes are other- 
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by neceſlity. 
is more fully Explain'd in the obſervations upon the 
27 A& Par.a11Ja.s. 


Rom this At Diſcharging Suſpenſions againſt Biſhops, Miniſters, 
- and other Benefic'd perſons without Conſignation : It is obſerv- 


able from comparing the Narrative and Statutory part of the = 
that 


of King Charles tbe Jecond Seſſion 1, 429 
that Onizerſitics and Colledges are ſtill accounted a part of the Clergy, 
and have ſtill the ſame priviledges with them. 


Ince we find that the Parliament grants Acts for Naturalization of 4 CT 
Strangers, as is clear by this and by the 65 A& Par. 8Q Mary, >, 
It may be doubted, if the King can Naturalize Strangers by a Deed 
of His , for elſe thoſe Afts were unneceſſary: and in Englard, 
though the King can grant a Charter of Dezization, which laſs only 7 y 
for Lifez and though it enables a man to Tzxanfacf his Heritage to . 7:7 7 
his Childrenz Yet His Majeſty cannot there Naturalize without 
Adq-of Parliament; and it may be urgd, that fince third parties, 
who would otherwiſe ſucceed, are prejudg/d by the Naturalization; 
that therefore this cannot be done without an ACt of Parljament 
eſpecially if there be once jus queſitum to any party: But by: the 
Civil Law, the Prince could Naturalize, /, 1: ff. de jur. air. annul. 
Of old Strangers acquired only »ſum2 toge ;. and at laſt were receiv- 
ed iter cives, l, 31. & 32. ff. de jar. Fiſci, And withus Crajg ob- 
ſerves, that bomwaimmobilia nemini ablata memini ex eo quod extraneus 
efſet: And T find it decided that Strangers may ſucceed with us, Janu- 
ary 13. 1675. And that Strangers doing Diligence for their Debts, 
may enjoy and affe& Lands in Scotland, ſeems more favourable, for 
elſe there could be no Commerce, for without this none would 
truſt our Merchants or Countrey-men; 


The Deſign of proving Trade , by Naturalizing Strangers, has 
been very ordinary; for as Plinizs Remarks nunc faum e(t ut gens 
altera alterius ſuppteret inopiam & ut quodam modo quod genitum eſſet 
uſpiam apud omnes natum eſſe videretur 1n France Lewis the 11. Did 
upon the ſame Deſign Naturalize thoſe who Traded in the Harſea- 
$ick Towns, 


O encouragethe Exportation of Commmodities; the Bullion ACT 
} & which was formerly payable by the Exporters, by the 37 A 8g 
1 PareCh, 2. Is by this At impoſed uponthe Importers. 


BY this AR all Arreſtments on Regiſtrated Bonds, or Contra&s, 4 CT 
2- or Decreetsnot purſu'd and inkiſted on within five years after 9, * 
the Date: and all Arreſtments upon Dependences ſhall preſcrive, | 
if not inſiſted on within five years after Sentences ſothatthereis here 

a new viſible difference betwixt Arreſtments on Dependences, and 
Arreſtments upon Decreets , but upon the matter that comes to be 

the ſame 3 For all Arreſtments upon Dependences, are likewiſe by 

this A& to preſcrive within five years from the Sentence; that is to 

ſay, from the Decreet 3 ſo that utrobiq; the preſcription begins from 

the Decreet. Tl 


By this Ac likewiſe, Miniſters Stipends, Multures, Bargainscon- 
cerning Moveables and Sums of Money, that are probable by Wits 
neſſes, are after this 4 declared ogly probable by Writ, or 
Oath of party after five years; and all actions upon Warnings, 

| Rrirg & Spuil- 
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Spuilzies, Ejections, Arreſtments, or Miniſters Stipends, ' are to 
preſcrive within ten years, except they be Wakened every five 
years , but prejudice alwiſe of any of the fſaids actions, which by 
former Acts of Parliament , are appointed to preſcrive 1n a ſhorter 
times Which Exccption is here added, becauſe of the Ads $1, 
82, and 83, Par. 6 Ja,6. By which Spuilzics, Ejections and Re- 
movings , did preſcrive within three years 5 Yet if any 
action was intented upon them, 1t did not preſcrive otherwiſe than 


. In fourty years:Therefore by this Act,theſe Ations are Ordained to 
 preſcrivein ten years, except the action be-Wakened; that is to ſay, 


a new Summonds raiſed and executed, for the railing of a Summonds . 
15not ſufficient in any caſe to ſtop Preſcription, ide Obſervations 
upon theſe As. It wasfound, Hamilton contra Herreis, March 20. 
1633, That this A was not to be extended to the Teind-duties 
due to Bifhops, or other Titulars, being only a Correctory Law: 
and in the Caſe purſued by Sir William Purves contra | 

It was Debated that a part of what was due to the Miniſter, could 
not preſcrive, becauſe it was Mortified Money, and Mortifications 
are not appointed to preſcrive by this Actz But the Lords found 
that 1f a_.Mortification became a part of a Stipend, they did pre- 
ſcrive by this 4, though of their own nature they do not pre- 


ſcrive: Holograph miſſive Letters, and Holograph Bonds and Sub- 


{criptionsin Compt Books, without Witneſſes, not purſu'd on with- 

in twenty years, are only to be proven by the Oath ofthe Sub- 

{criver, fo that if the Subſcriver. die, theſe Debts die with him. I 

remember the Parliament exprefly refuſed to limit Bills of Exchange 

to this time; though theſe be Holograph Papers, becauſe theſe be- 

n g the Vehicles and Supports of Trade betwixt usand Forraigners, 
hat were to limft them by too narrow Statutes, 

Theſe Preſcriptions are ordain'd not torun againſt minors; and 
from this and the next- AF it may be argu'd , that Preſcriptions 
regularly run againſt Minors, except they be ſecured by a poſative 
Statute. 


Ecauſe Citations do interrupt the current .of a Preſcription 3 
therefore this Act does appoint that only Executions by Mel. 
ſengers ſhall interrupt, which'was done to Exclude Sherifts 3 In that 
part Meſſengersbeing perſons of publick Truſt, and who find Cau- 
tion; But though this Act mentions only cMeſſengers, and that 7# 
zs correfForie of a former Cuſtoms, and conſequently ought to be ſtrict- 
ly Interpreted : Yet Citations by Heraulds or Purſevants will In- 
terruptzyan wmajoriineſt minus: Tt wasalleadged that this AF ſhould 
extend to all Interruprions, fo that if an 'Lnterruption.bad been made 
in ano 1660, Tthhould be renew'd after this AF ; for the A& ſays, 
That all Interrupions ſhall be Renewed evrey ſeven years : But it was 
found, February 5 1680. Colff#un contra Barefoot. That only ſuch 
Interruptions ſhould be renewed as were:made fince the _ of Pars 
| = lament 


of King Charles the ſecond. Seſſion 1, 


liament 3 for the firſt part of the A bears , That all Interruptions 
as to Rights of Lands, ſhall in all time hereafter be Executed by Meſ- 
ſengers: and the laſt part of the A& muſt be Interpreted.accor- 
ding to the firſt , and agrees with the general Nature of Laws, que 
futuris tantum dant forman negotiis, Since this AC 1s only to ex- 
tend to Interruptions , concerning the Rights of Lands, ſome 
have doubted, whether it ſhould extend to Heretable Bonds and 
Servitudes, 


| our former Law Explain'd in my crim. prac. tit. Treaſon 3 It 
£4) appearsclearly, that no man could be forefaulted in abſence, ex- 
cept before the Parliament 3 But this being thought a great incou- 
ragement to Rebellion , the Juſtices did , upon an advice from the 
Lords of the Sefton, alter the Concluſion of Criminal Libels for 
Treaſon , making the Certification to be., that probation ſhould be 
led agamiſt them , and they ſhould be Forefaulted , as if they were pre- 
ſent; and therefore by this AF, theſe Decreets of the Juſtices are 
Ratified, and for the future , It is Ordained , that ſuch as riſe in 
Arms in open and manifeſt Rebellion againſt the King, may be Fore. 
faulied before the Juſtice Conrt : Sotbat this method can only be taken 
againſt ſach as are guilty of Perduellion,but not inStatutory or other 
Treaſons,ſfuch as the railing a fray in the Kings Hoſt, drawing Treajon- 
able Papers, . &c, For theſe can yet only be forefaulted before the 
Parliament, though they may- be declared Rebels before the Ju- 
ſtices : and it has been doubted, whether the hounding out to open 
Rebellions,or the Reſetting thole who were at them,be- puniſhable 
by the Juſtices in abſencey for Art and Partis bythe 114 4& Par, 13 
Ja. 6. To we puniſhable as the Crime, whereof it 1s an acceſſion, and 
It really deſerves oft-times a ſevere and ſpeedier ;animadyerfion : 
and thus a Noble-man of great intereſt Plotting, of Hounding out, 
15 more dangerous than a Tennent who actually Riſes in Arms: 
But on the other (1deit is urg'd, That Rifing in Arms 1s to be pur- 
fu'd fo in abſence, becauſe the Probation 1sſo notour, that it can 
hardly be deny'd, butthe probation of ſecret Treaſans may be more 
dangerous, if taken in ablence- | | 


Tt has been doubted. , whether ſuch whoſe Forefaultures were 
Ratifi'd by this A&, could be thereafter admitzed to prapone an 
Exculpation, fince-the Juſtices could not Reſcind Sentences of Par- 


lament ? and whether,ſuch as are Forefaulted before the Juſtice- - 


Court, canbe admittedito propone any ſuch Exculpation upontheir 
being alibi? ( or:elſe where ) (Qr/that there was two of the-fame 


Name , or tp.objeR againſt the Witnefles , ifor. the: perſons Sores - 


faulted being cited, ſb5,7zyputers,that they appeared. not? ang if this 


were allow'd, Forefaultures might 'be eafily Evacuated 5 ' and. 
whatever might be ſaid asto 41bz in the firſt Inſtance , yet it Fr 
EY bard 
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hard to Reduce a Decreet upon it, and except the perſon Forefault. 
ed could prove an invincible nece{iity, why he could not come, or 
ſend, certainly none of theſe D«fenccs can have the leaſt ſhadow of 
uſtice 3 nor 1sit ſufficient to ſiy, That they were either afraid, or out 
of the Conntrey; for theſe are the ordinary Defences of ſuch as are 
owlty, and any guilty perſon might go out of the Countrey pur- 
*poſely to have this Defence, 


The method now obſerv'd in Forefaultures in abſence, before 
the Juſtice-Court, is, that the Advocat Raiſes a Libel of Treaſon 
With the former Certification, he ſends a Herauld with a Diſplay- 
ed Coat, to give the Citation, and ſends Witnelles alongs, who at 
their Return, ſwear that they ſaw the Execution truly Executed ; be- 
cauſe that was found to be the Form before the Parliament. Then 
the Witneſfes are adduc'd, after the Relevancy is cleared by Inter. 
locutors, who are Examined whether they knew the party who is 
to be Forefaulted , which excludes the Defence , that there were 
more of one Name, as the purging them of partial Council does 
all objeCtions againſt the Witneſſes, that can be thereafter found- 
= upon, ſince it was their own fault, who compeared not to ob- 
ject. | 
The Advocat uſes ordinarly to cauſe Cite the Pannalsupon Gx- 
ty dayes, and at the Mercat Croſs, and at their Dwelling- 
Houſe, leſt they be out of the Countrey 3 at all which places, 
Copies of the Libel , the Names of the Afſſizers, and Witneſles are 
left, . 

Though ordinarly the Advocat , for further Terror, cauſes 
Renverſe, and. Tear the Coat of the Perſons Forefaulted , in the 
Juſtice.Court, - with found of Trumpet, after the Doom of. Fore- 
falture, and Proclaim them Traitors over the Croſs with found 
of Trumpet; Becauſe that Solemnity is obſerved 'in_ Forefaul- 
tures before the Parliamentz yet thisis not thought abſolutely ne- 


ceſlary. mY | : ws 
It is obſervable, That in the P roceſsagainſt the Earl of Mar and 


others, for taking away King James the Sixth from Stirling: and 


the Earl of Gowrics Forefaulture, the Summons were beforethe King, 

Parliament, and His Juſtices, and the Doom is, #he King with the 
advice of His Parliament, and His Futices : Some think the Ju- 
tices ſit only in Parliament, as the Judges fit in Englayd; But 
the Summons having been before them, infinuats that they were 
conjun& Judges, and not Aſſeſſors, The probation in that caſe is 
Jed before the Lordsof Articles, and not before the Parliament; but 
in 470 1661, The probation was led in plain Parliament, and this 
is juſter, becauſethe Parliament is the Grand [nquelt, 


The laſtwordsin the AQ, viz, If the ſaid ſummons be found Relee 
ways, and proven by the” Ferdif of an Inqueſt, are wrong Pointed 5 
For the ſummons cannot be found Relevant by the Verdict ofanIns 
queſt, 

( = 


of King Charles the ſecond, Sefs, 1. 


Y the 39 AG Par, 1 Ch. 2. -Forraign Salt to. be employed up- 4 C1 


on Fiſhing, was to be free of Cuitom and Excize 3 but by le- 


veral As of Exchequer thereafter , - all Fiſhes ſpent- within the . 


Countrey, loſt that priviledge , and by this ACt the Importer 1s ors 
dain'd once to pay all the Excize on forraign Salt , which is to. be - 
Re-pay'd by the Cuſtomers, to ſuch as can by Certificats prove, that 
the ſame was employ'd upon Fiſhes; and though it was pretended, 
that this could not prejudge the Importer , ſince he was to be Re- 
pay'd, if the Salt was imploy'd upon Fiſhes z whilſt on the other 
hand, it would ſecure the Kings Cuſtoms, and would keep out 
much Porraign Salt , whereof very much was now brought in, up- 
on pretext of being employ'd upon Fiſhing : Yet to this 1t was an- 
{wered, that this would deſtroy the Deſign of Fiſhing Companies, 
and ſhew too much the Inconſtancy of our Parliaments.2.Many poor 
Families were employ'd in Fiſhing , who would get credit for Salt, 
and yet would not get Money to pay the Excize thereof per advance, 
3. Fiſhers were ſometimes forced to bring in great quantities 
of Salt , being uncertain what quantities of Fiſh would be taken 
and oftimes they would loſe their Salt altogether, 4. This and all 
ſuch Methods, which ſubjeRed the Merchant to the Cuſtomer, de 
firoyed Trade, and in this caſe they had but a perſonal ation a- 
gainft publick Servants for their advanced Money, and probably 
theſe publick Servants would not have ſo much Money at once jn 
Lews, Luchfine, &c. as would pay back the Excize of Fiſhes ex» 
ported out of theſe Places , and beſide that , the Cuſtomer might 
Retard the Merchant at his pleaſure, 5. The poor Merchant be- 
hov'd ſtill to make two unneceſtary Voyages, one to pay the Ex- 
cize , and another to ſeek payment. 


By this A likewiſe , 'the Merchant is ordaihed to give his Oath 
upon the Cuſtom and Exeize, though by the 57 A## Par, 2 Ch. 2, 
Their Oaths are diſcharged in matters of Cuſtom, 


TT His Acannexing Orkzay and Zeatland to the Crown , is Ex» A C T 
WP © 


plairyd in the Obſervations upog the 41 AG Par. 11 Fa. 2, 


B* this AQ it is Declared lawful to Export Corns , except when A C T 


the ſame is Diſcharged by the Council, upon the account of © 14. 


Dearth, and to encourage Exportation, Corns are to pay no Cu- 
ſtem, Bullion , or other Duty , except one Merk Scots for ilk 
Cw > ide Obſervations upon the 1x A# Sef. 3 Par, x 

» 2 | 


Y this AQ the Lords of the Privy Council are Empowered to 
Regulate the prices of Ale and Drinking Bear, and to ſettle 

a proportion betwixt the weight ofthe Bread and the Boll of Wheat, 
and the price of the Ale, and the Boll of Bear; upon which War- 
rand , the Privy Council do not pretend that they canſettle a price 
SCC upon 
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upon Vidual, but that they may thereby only proportion the 
price of the one with the other, ſo that they may Diſcharge Malt- 
men or Baxters to give leſs than ſuch reſpeQtive prices, when they 
ſell their Bread and Ale at ſuch and ſuch Rates, as they did by their 
Proclamation in the years 1677. and 1680. 


By this ARt Malt-men are likewiſe diſcharged.to have a Deacon, 
and leaſt this A&t ſhould be eluded, it isappointed , 7 hat mo Malt- 
#1an ſhall keep Correſpondence, nor meet upon any pretext whatſoever 3 
and therefore I conceive, thatſuch Towns as appoint, that none ſhall 
brew except Gild-brothers ; and in meettings of the Gildry, Treat 
of, and ſettle the Prices of Malt, Seed, and Bear , do thereby con- 
traveen this Statute, wid, AGF 29 Par.x Fa. 6. 


L His A@ having appointed, That Sheriffs and others, may con-. 

ween all Tennents , and Cottars, &c. for Repatring High-ways, 
and Bridges, at any time betwixt Seed-tlme and Harveſt 3 and that 
being found tao ſhort a time, Ttis therefore appointed by the 9 AF 
of the ſecond Seſſzor of this Parliament , that they may be called the 
Jame number of dayes , in any Seaſon of the Tear, Seed.-time and Hare 
veſt excepted, 


His A& is Explain'd inthe Obſervations upon the 41 A& Par. 
1Ch. 2, 


His A& is Explain'd in the Obſervations upon the 7 A&@ Par. 


73 -23 Jas 6, 


His A& is Explain'd in the Obſervationsupon the 6 A& Par. 
20 Jag 6s 


Y this A the Shires of Roſs, Sutherland, Caithneſs, Argile, and 
Inverneſs , are Declared to be lyable in the double of the Excize, 
and of the Taxation then current, laid on by the Convention, in 
caſe of their being Deficient 3 againſt which Act , it was alleadg- 


| ed at the paſſing thereof , that this ſeem'd very unjuſt, fince as 


to both theſe, one Shire could not be pur in a different Conditiqn 


from the reft, in a common concern 3 but that the legal way was, 


#0 uſe ſirifter Execution againſt them; and whatever might be done 


at the firſt laying on of an Impoſition 3 yet after it is Jaid on, this 


ſeems hard , for probably thele Shires would not have Conſented, 


If they had foreſeenany fingularity, nordid they conſent to theEx- 
cize , but upon equal Terms with other Shires , and this was yet 
much harder, becauſe both theſe Taxations were voluntar Offers, 
and conſequently ſhould not be otherwiſe exafted , than in the 
Terms in which they were offered. Likeas, this would diſcou- 
rage any Shire for the Future , to offer, or conſent to Taxations, 


| becauſe they could not know but a prevailing party, or the paſt. 


might raiſe to the double what they con- 


on of ſome leading men , ſented 


; 


. 


of King Charles the ſecond, . Seſſ. 2. 


ſented toz which Reaſons were ſo convincing, that this AR was 
never put in Executionz nor dol think it could, without a pre- 
vious Declarator, finding that theſe Shires had incurred the Dupli- 
cation , by failing to pay their Shares z for otherwiſe , His Maje« 
ſties Colletors, and Caſh-keeper might exaR the double, when 
It was not incurred 3 and we ſee that all other Irritancies , even 
Impoſed by the Parliament, ſuch as ob non ſolutum canonem, require 
a previous Declarator, and are purgeable at the Bar, 


; King CrarLEs 2, Parliament 2. Sefſ. 2, 


T 


of the Par, 17 Ja. 6. 


Ome Phanaticks having , againſt the Laws and Cuſtoms of Na- 4A C T 


tions, Refuſed to Depone, when they are call d as Witneſſes againſt 
thoſe of their own Opinion 3 It 1s Declared by this A , That ſuch as 
refuſe, ſhall be baniſhed and fined. ui teſtimoninm dicere recuſant pe- 
nalibus mandatis compelli prſſunt, l. ſs quando & anth. ſeq, C. de Teti- 
bus, Vid. Ruland. de Commiſſ. part 2. lib, 2. c« 7, & moyrtaliter pec« 
cant, c, quiſquis 11 queſt, 3+ cape 11X deTeit, cogends 


It may be Doubted , whether ſuch as reſuſe to Depone in mat- 
ters of Treaſon , may not be puniſhed as concealers of Treaſon; tor 
this is in effect the worſt kind of concealing, for others may conceal, 
decaule they fear want of Probation, or upon other Deſigns, with- 
out any malice, but this ſtill proceeds from Deſign; and it ſeems 
that in all other Crimes, he who refuſes to Depone againſt a De- 
linquent, 15as guilty as he who Reſcues him by force from the hand 
of Juſtice; for the contempt of Authority is equally great in both, 
and the prejudice ariſing to the Common-wealth, is the ſame; 


It is Declared by this Act, That nothing that any mar Depones 
dgainſt another , ſhall operat again# himſelf, as ta the lojs of Life, or 
member,or Baniſbment, which ſeems to be ll conceiv'd; for nothing 
that a man Depons asa witneſs, can operat againſt himſelf de jure, 

as tO any eftect3 but it ſeems the Deſign ofthe Parliament has been, 
that parties ſhould be obliged to Depone upon Conventicles, and Reſetting 
off, and Intercommuning with Rebels, not only as Witneſſes , but as 
Parties z andinthe words immediatly before , it is fajd , that they 
ſhould be forced to Depone in thoſe things , for the more ſpeedy Execu- 
tion of JuStice : But to take off all ſcruple in this, the King by 
His Letter in az0 1674: allowed His Advocat to Declare , that He 
ST 2 aid 


lis A& is Explained in the Obſervations upon the only AQ ACT 
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did inſiſt only , ad penam pecuniariam &- arbitrariam ; and that 
thereupon they might be forced to Depone in theſe Caſes; burit 
being alleadged that this Declaration was not ſuffictent to force peo - 
ple to Depone: Becauſe r. Reſetting of Rebels iniported Infamy, 
becauſe it was Treaſon , & nemo tenetur jurare in ſnam turpitudi- 
2ems 2. No Declaration without a Remiſhon paſt the Great 
Seal, can ſecure a man in ſuch Gaſes; yet both theſe Detences 
were Repelled by the Privy Council 1n the cafe, Kings Advocat 
contra Laird of Duntreath, Fane Zo. 1681, For as to the firſt, It 
was anſwered , That ſome Crimesdid defame 0# jure, as Inceſt, 
Zdultery, &c. and in theſe a man could not be oblig'd to.Depone 
againſt himſclf, becauſe the Kings Declaration could not take away 
the Stigma impreſſed by the Laws of God and Nature: But in 
Crimes Introduc'd only by the Municipal Laws , in favours of the 
King and His Government, the Infamy may be taken away by the 
Declaration z and where the Kings Advocat Declares, he inſiſts 
not in it asa Crime, but as an irregular Tranſgreſſion; The Con: 
feſfion does not. Defame , becauſe no Crime 1s acknowledged. To 
the Second,-it was anſwered, That there needed no Kemiſfion, 
where the irregularity was not purſued by way of Crime: Re- 
miſſions being only of Crimes , and there was nothing more ordi- 
nary, than for His Majeſties Advocat in all Courts, to reſtricthis 
purſuits to arbitrary pumſhments, as in the Caſes of Mutilarions, 


- Hamſucken, &c. 


ACT Uch as aſſault the Lives of Miniſters, or Rob iheir Houſes, or 
4o 


aGually attempt the jame, are to be puniſhed with Death, and Con- 
fiſcation of Goods; By actually attempting, I underſtand nor »4- 
dum conatume , but what the Law calls aJnw proximum, as the 
ſhooting a Piſtol, which miſgave; and this further Juſtifies thepro- 
cedure againſt Mr. James Mitche!, who ſhot actually at the Biſhop 
of $7. Andrews ; for though this Act. was poſterior to that Decd, 
though not to the Proceſs , yet it ſhews what was the Thoughts of 
of our Parliament, as to attempts, and ſo was ſufficient to inform 


Judges, how to Explain the dubious word, {/zvade or Purſue, ufd 


in the 4 AF Par. 16 Ja, 6. 


Y this At , the Finesappointed for Hoyſe-Convevticles, are for 
every Man and Woman having Land and Heretage, Liferent, 
or proper Wodlet, a fourth part of their valued yearly Rent ; 


_ each Tennent, twenty five Pounds z each Cottar, twelve Pounds; 


each Serving-man, a fourth part of their Feez each Merchant, or 
ghicf Tradeſ-man, to be Fin'd asa Tennentz and each inferiour - 
Tradeſ-man as a Cottar; if their Wives or Children be preſent at 
Houſe-Conventicles, they are to pay thehalfofthe reſpective Fines; 
and if theraſelves be preſent at Field-Conventicles, they are to be 
Fin'd in the double of theſe ReſpeQtive Fines 3 ſo that though the 
A& donot ſpecifie Wives and Childrep , yet they are to be com- 
prehended undes the word dthers, | hs 
4 Fic 


of-.King Charles the ſecond, Seſſion 2, 


Ficld Conventicles are by this At Declared to be cMcetings where 
any ſhall without Licence or Authority , Preach, Expone Scripture, or 
Pray in the Fields, or in any Rouſe where there are more perſons than 
the Houſe contains, jo that ſome of them are without Doors ; which 
laſt alternative was added; becauſe ſome, to (hun the double 
avail, Preached within a little Houſe, many thouſands being with- 
Out. 


It has been doubted whether thoſe who were within, and knew 
not that any were without, can be puniſhed as a Field-Conventicle; 
for though wverſabantar in re 3icita3 yet it was ſuch, a res dllicita; 
as had a determined and different puniſhment , and it were hard 
that where the puniſhment 1s Death, asitis for the Miniſter Preach- 
Ing at a Field-Gonventicle, that he could be overtaken, where he 
could not know his Guilt, 


It ſeems by this AR, that if the Houſe could hold more, though. 
ſome were known to be without Doors , . yet that Meeting could 
not be call'd a Field-Conventicle , fince the A& ſayes , or in any 
Houfe where there be more perſons than the Houje contains , and the 
Reaſon inductive of the Act ceaſcs 1n this caſe. 


By this At Magiſtrats of Burghs-Royal are Fineable at the Coun- 
cils Pleaſure, for each Conventicle keeped within their Burgh 3 
but that which was thought ſomewhat ſevere by the Burrows # 
was, that they ſhould have been Fin'd , where they diſcover- 
ed the Conventicles themſelves, fince in Law , Diligence can 
only be requir*d in Magiltrats; and 1n Pdlicy it ſeems, that this. 
would diſcourage Magiſtrats from doing Diligence to diſcover; 
Nor is it ſufficient that by this Ac they have Relief from thoſe who 
were preſent at the Conventicle , fince theſe oft-times are neither 
known, nor able to Relieve. 


The Maſter and Miſtres of the Houſe likewiſe where the Cons 


venticle was kept, are lyableto relieve the Magiſtrats, upon which. 


oround, an A of Council was made , making the — 
vhekrwners againſt which 1t was objefted, that the Parliament Sec 


20t the Herevor lyable , but the Maſter, whichis the Lands-lord, who * 


becauſe he is preſent, may hinder the Keeping of Conventicles in 
his Houſe , which the innocent Heretor, who may be very remote- 
ly abſent, cannot, - 


By this A& the Miniſter who Preaches at Field-Conventicles is: 
puniſhable by Death ; but the Miniſter who keeps Houſe-Conven- 
ticles , cannot be ſo much as Fin'd, for he is only ordaind to find 
Cantion not to do the like thereafter , under the pain of five thouſand 
eMerks , or to ena@ himſelf to go out of the Kingdom, and not to res 
turn. A” 

By this A& the half ofthe fines are declared to belong to Sheriffs, 
Stewarts, Lords of Regality: and therefore by the 17 A& of the 3 
Sefs. Par, 2. They are ordained early to give an account of their Pro- 
ceedings to His Majeſties Privy Council , under the pain of five hun- 

| Ttttt J dared 
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dred merks 
points. 


In which A& this A is Explained as to ſome other 


DY this A&, ſuch as offer their Children to be baptized by any but 

their own Mintcrs, or by juch as are authorized by the Council, in 
abſence oftheir own Miniſter, upon a Certificat from their own Mini- 
ſter , or in his abſence , from one of the Neighbouring Miniſters, are 
to be fin'd , ifan Heretor , in a fourih part of His valued Rent Every 
perſon above the degree of a Tennent , having only a perſonal Eſtate in 
an hundred pounds Scois; Every inferiour Merchant , conſiderable 
Tradej.man , and every Tennent labouring Land in fifty pounds Scots ; 
Every meaner Burges, Tradeſ-man, and [nhabitant within Burgh, and 
every Cottar in iwenty pounds Scots; and every Servant in bulf a Jyears 
Fee : But becauſe upon this Act , theſe who would not con- 
form, did, to ſhun theſe fines , delay to Baptize their Children ; 
Therefore by the 11 4G Se. 3 of this Parliament, the ſame tines are 
Impoſd upon ſuch as keep their Children unbaptized tor thirty 
dayes, | 


His A& is formerly Explain'd in the t AF Sef. 3 of the 1 Par. 
Ch, 2. But for further clearing thereof it may be obſerv'd that 
fince by this Act Husbands are not made lyable for their fines, asby 
the 5 A#Z of vhis Parliament; It was urg'd, that therefore they could 
not be fin'd for them; ſince it was preſumeable they were defign- 
edly left out here, becauſe tho a man may hinder his Wife to 
g0toa Conventicle;z and therefore was juſtly puniſhed by that, for 
her going ,, whereas no man can force his Wite to go to Church; 
and therefore he was not to be puniſh'd for her in this Act: it wasal- 


 ſourg'd, that Laws ſhould not be extended de caſu in caſimn, where 


it.was probable , that the ommiſtion was delign'd; and ſo tho 
Adjudications and Comprifings were <£quipollent Diligencesby our 
Law,yetit was found that an Adjudger was not Iyable to-pay a years 
Rent for his Entry, as a Compryzer was, becauſe the Statute appoint- 
ing the one,had not expreſt the other;and therefore an expreſs Statute 
was made,for extending this to adjudications, which is the 18 AG Par, 
2: Cb, 2, andthis extenſion was leſs favourable, becauſe it was a penal 
Statute, and it was againſt the principles of Law, that one perſon 
ſhould be puniſhed for another ; To which it wasanſwered, That 
the Parliament had refer'd the Regulation of Conventicles to the 
Council, and had inveſted them for this end, with their own full 
power to prevent the Cheats that might be invented, and the dans 
gers that might enfue, 2. This being a matter of Government, 
muſt be interpreted ſo, as to preſerve the Government 3 andif 
Wives who were the half, and the more humorous half of Scoilarnd, = 
were allow'd to abſtra , all the other Remedies would be ridt- 
culous, and they would debauch their Children, Tengents, and 
Servants, as well as influence their Husbands. 3. In all other 
Caſes they were lyable for their Wives, for Conventicles, by the 
faid 5 AF for Popiſh withdrawing and Superſtitions by the 1 = 
'F 


of King Charles the ſecond. Seſſon 3 ' 429 


AF 7 Pas Ja. 6. For their V Vives ſwearing and curling, by the 
3 AG Pa, 1 Sefſ.1Ch, 2. In all which A&s, the Parliament confi- 
dered more the good of the Kingdom, than the advantage of pri- 
vate parties; and extenſions are allow'd in favourable Caſes; and . 
there 1s none more favourable than this , eſpecially ſince the VVo« 
men began the laſt Rebellion , and fince the Council has ordained 
Men to belyable, the Countrey was become much quieter. 4. There 
being a communion of Goods betwixt Man and V Vite, it was juſt 
that the Husband ſhould be lyable for his VVife, and ſohe ſhould 

ay her Debts, whereof this withdrawing was one 3 and if heof- 
ter her to the Magiſtrats, and do not converſe with her , heis to be 
free, andſohe can only blame himſelf, The Council having Tranſ- 
mitted theſe Reaſons to the King. His Majeſty found that Husbands 
ſhould be lyable for their Wivesz but Declared that Husbands who 
were loyal, and would take the Oaths of Allegianceand Teſt, ſhould 
be favoured in the exacting of ſuch Fines. | 


His AR is Explain'd in the 23 Ae Par. 1Ch.r. and 23 4@F ACT 
Par, 1 Ch. 2. And the exemption from Taxes here grant= 8, 
ed to the Senators of the Colledge of Jufice is alſo al- 
lows to the Counſcllours of the Empire , Bocer. de Regal..c. 2. 
and to the Counſellours of France, Papon. I. 2. c. rr. and 1s ex: 
tended in both thele Kingdoms to their Widows, arg. [. 2g. C. 
ad, I, jul. de adult, wid, fac. Beninum, privil, Juriſcon, patt. 3, 
Hlitit, Is 
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j His Act is Explain'd in the 16 A& Par. 2.Ch. 2. A =" 
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King CHARLES 2, Par. 2, Sefſ. 3. 


JP 1s Explain'd in-Obſervations upon the 2 Act P#: ACT 
2 Ch, 2. © 
x: 


f Bc Act ordains that no Tutors or Curators to be named or de- A C T 
ſigned to any Pupil, Minor, Idiot, or furious perſan , (ball exer- 2s 
ciſe their Office , till they firſt make Inventar of the Pupils Writes, Evi- 
dents, Means, or Eſtate, with the conſent of the neareit of Kin, of the 
Fathers ſide, an of the eMothers ſide, in manner ſpecifi'd in the A, 
and if the neareſt of Kin refuſe to concur , for making Inventars, they 
are io be ſummoned by the Tutor for that effef , with certification that 
 ifihey be abſent, the Tutor is to make an Inventdr before the Judge or- 
dinary, tothe end it might be known what the Tutor or Curator might be 
Charged with. "TEE | oh 
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Obſerv, 1. That ſince the Act only ſays , That no Tutor, or Cy- 
rator of any Pupil, Minor, Idiot, or Furious-perſov, ſhall Exerciſe; [+ 
may be doubted, whether a Curator bonis datns, ſhould be COM 
prehended under this Act, becauſe he may fall under none of theſe 
Denominations, though the Reaſon of the Law extend to him : as 
for inſtance, if a man ſhould Tailzie his Eſtate to 2, and failing 
of him to the ſecond Son of B. which failing, to the ſecond Son of - 
C. If 4: died, B. being alive, but having no ſecond Son, the 
King might nominat a Tutor to mannage the Eſtate, till it were 
known whether B. would have aſecond Son ; and therefore it had 
been clearer to have ſaid in the Act, That no Tutor nor Curator 
ſhould Exerciſe, &c. ; 


Obſerv.2.That the words, 20 Tutor or Curator nam'd, or deſign'd, 
might have been better expreſſed, by ſuppreſſing theſe words, 
#am'd or deſign'd, for that 15not the proper words of Stile. 


Obſerv, 3. That ſince the AQ requires only the conſent of the 
zeareſt of Kin of the' Father and the Mothers ſide indefinitly ; This 
is found by Deciſions tobe folnterpreted, as that two of the Fathers 
fide, and two. of the Mothers fide are only requiſite , conform to 
the 35 A4# Par, 6 Queen M. And though Tutor Datives were 
formerly granted ſummarly by the King in Exchequer; yet by 
this AR it is appointed , T hat the Craver of ſuch Gifts ſhall cite the 
meareſt of Kin upon both ſider , that is to ſay, two ot each, as has 
been alſo decided. 


His A& is formerly Explain'd in the 14 AF Par, 1 Seſ, 3 
| Gb; 2. 


LL Law having thought fit to uſe more Citations than one in 
A matters of Importance. . By our Forms before this At , he 
who Raiſed a Summons, cauſed Execute the ſame by*any perſon he 
pleaſed, whois call-d a Sheriff in that part 5 after which he did get 
an AGF of continuation from ong of the Clerks, and « ſecond Summons; 
both which were called 4 and Letters, and were Sign'd by the 
Clerk ; but becauſe that was expenſive and troubleſome 3 There. 
fore by this A& , theſe A@ and Letters are taken away, and'#wo 
citations upon tbe firſt Summons are declared to be ſufficient: as al- 
ſo, becauſe of old, the Execution of Summons did only bear, That 
theMeſſenger cited the parties within expreſt, without mentioning the par- . 
ticular parties; therefore ſometimes theExecution of anotherSummons 
at the ſame parties Inſtance,was caſt on upon a Summons, which it may 
be, was never Execute as for Inſtance, if I had raif'd a ſummons 
of Reduction againſt B, and another againſt C. the Executions againſt 
B. would have been ſufficient againſt C, though C. had never been 
Cited , and ſo would have Interrupted a Preſcription, or would, 
have-produced any other effeR againſt him , which being aJleadg- 
ed in a Caſe of Rowallans, Itis by this AF appointed 1n times com- 


ing , That al! Executions of Summons ſhall bear expreſly , The _ 
an 


of King Charles the ſecond Se. 3. 


and Deſignations of the parties , purſuers and tefenders , and that it 
ſhall not be ſufficient , that the ſame do relate generally to the $ HUmM0Rhs, 
otherwiſe the Execution ſhall not be ſuitained, And though it was al- 
leadgd , that this was only to hold in Caſes of Preſcription, but 
in no other Caſe; yet it was found to extend to all Citations in- 
definitly; and therefore a Citation againſt Mr. James Alexander, 
having no Deſignation , but Huſband to ſuch a Woman, and bear- 
ing only relation to the Letters within-written, was not ſuſtain'd > 
but yet the Lords thereafter upon the helping the Execution,allow'd 
the ſame, the Meſſenger having abidden by the Execution, 


T is fit to know that there are three Seals in Scotland, the Great- 
Seal, Privy-Seal, and Quarter-ſeal; The Great-Seal is pro- 
perly defign'd to be appended to Heetable Rights , and the Pri. 
vy-Seal for Moveables , and the Quarter-Seal is but the Teſtimonis 
al of the Great-Seal, and generally it is appended to Papers that 
are ſubſervient to Heretable Rights, ſuch as Precepts of Seafin, 
Preſentations to Forefaultries , e&c. The Chancellour keeps the 
Great-Seal, The Lord Privy-Seal keepsthe Privy-Seal, and the Dia 
re&or ofthe Chancery keeps the Quarter-Seal; for as the Quarter- 
Seal is but a Seal ſubſervient to the Great-Seal, ſo the Director 
of the Chancery , is an Officea depending upon the Chancel- 
tour, | 
The Servants of.the Chancery , and Privy -ſeal Office, having 
been in uſe to give out the Papers that wereto pals their Regiſters, 
before they put them in a Minut+book ; fo that ſuch as deſired to- 
know what paſſed thoſe Seals, could not know the ſame; there 
fore they are by this A ordain'd #o Regiſtrat all Writs that paſs their 
Office , before they give them out, and to make a Minnt-Book, 


Nota, That in the Chancery-Chamber there are two kinds of Re- 
giſters, one of Parchment, for Charters, and ſuch Heretable Rights, 
and other two n Paper, one for Temporary Rights, ſuch as Gifts, 
Penſions, &c. In which likewiſe, Adjudications, and Compriſings 
are included 3 For though theſe be Heretable, yet they are but 
Temporary Rights, being Redeemable; there is another Paper Re- 
oiſter likewiſe for Retours- 

Of old , the precept of Seafin did paſs the Quarter-Seal, But be? 
cauſe that was expenfive and troubleſome, therefore they are now 
ordain'd to be ingrofled in the Charter, and ſo paſs the Great 
Seal only- 


By this At likewiſe; Charters which were formerly in a large - 


Skin of Parchment, are by this At ordain'd to be Written by wa 
of a Book, that they may thereby be the more commodiouſ y 
Read, the Line being very much ſhorter inthe one than in the 
other. 
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Y an old Cuſtom in Scotland , Burgeſkes might have arreſted 
Strangers , if they found them within their Burgh , till they 
faud Caution to pay them what was due 3 Bur by this A@, this is 
Reſtricted to Horſe or Mans Meat, Abwlziments, or other Mer- 
chandiſe , for which they have no ſecurity; which AG was found 
not to extend to ſuch as lived upon theBorders of either Kingdoms. 
The Cuſtom having been amongſt the Borderers of each ſide, to 
cauſe one another find Caution, judicio ſrffi & judicatum ſolwi, 
leſt otherwiſe the Engliſh might havedrawn the Scots to London; or 
the Scots the Ergliſþto our Seſſton,, Laws unknown to either ; and 
therefore ſince the Engliſh continued this Cuſtom after this AR of 
Parliament, it was fit that the Scots ſhould have the like priviledge 
of arreſting ſuch as dwell in England, Fanuary 13.1676, Bell ron- 
tra Robertſon; and it was found by the Council, that the ſame Cu- 
ſtom had been, and therefore ſhould be allow'd to Sheriffs, and 0- 
ther Magiſtrates without Burgh , ſothat the Sheriff upon the bor« 
ders may arreſt any Ergliſh-mar till he find Caution judicio ſtjiz 5+ 
judicatum ſolvi, 


By this A& Burghs of Regality and Barony, are diſcharged ta 
arreſt , or Incarcerat any perſon who are not Burgefſes, or Inhabi- 
tants in their Burghs for any manner of Debt, which ſeems to ims 
ply that they may arreſt their own Burgelics, who are Inhabitants: 
Likeas de fa&o, they uſe to arreſt ſuch. his Aﬀthaving Diſcharg'd 
all ſuch arreſtments , except for Horſe or Mans Meat , Abuilzi- 
ments , or other Merchandizez The Lords February 22. 1677. 
Found that a Merchant could nor arreſt a ſtranger within Burgh, 
until he ſhould find Caution to anſwer as Law will, for payment 
ofthe price ofa Bargain of Viqual , which had fallen to the ſaid 
Burges as a part of his Fithers Stipend , and conſequently was of 
the nature of other Ferms, though it was alleadged , that this did 
fall under the word Merchandiſe ; and that Corn (o failing to be 
due, might as well fall under this AQ, as a Merchands Shop falling 
under Executry or Legacy, | | 


His A& Ordains that no perſon ſhall Ordain:, or be Ordain- 
| ed Miniſters , except in the way preſcriv'd by the preſent 
Government of the Church, under the pain of Baniſhment and-Con- 
fiſcation, and whoſoever ſhall be married within this Kingdom , by the 
foreſaid. perſons ;, or any. not authorized, they ſhall amit and loſe any 
Right or Intereſt they may have by that Marriage , jure mariti wel 
jure reli » and that by and attour the penalty contained in the AF 1661 
which is the 34 AG Par. 1 Ch, 2, | 


Upon 


of King Charles the ſecond, Se 2. 


Upon this Act Hi: Majeſty having Gitted the jus mariti of 71me of 
K immerghame,who had Married the young Lady A4or, and a Decla- 
rator being purſwd at the Donatars Inſtance - It was allcadg'd, That 
firſt, The perſon who Married them had a Licence from the Arch- 
biſhop ot st, Andrews to Preach, 2. That the jus mariti was not 
declared by this Act to fall tothe King, but only that the Huſband 
had amitted the ſame3'and that the King can have Right to no Con- 
fiſcation, except where the ſame isexpreſly declared to belong to 
| Him by the Statute, which inflits the Confilcation.. To which 
it was anſwered, That asto the firſt, noman could Marry any with- 
in-the Paroch of any Miniſter , without leave from that Miniſter, 
who could only underſtand whether the parties might be Married 
lawfully; nor is che being ordained a Preſbyter ſufficient, ſince 
that gives only power to Preach, but not to Baptize, or Marry ; 
Marriage eſpectally requiring Proclamation of Bonds, which is de 
officio Parochi, To the ſecond it- was anſwered , that by Law all 
Confiſcations cedunt fiſco, whether the A appoint ſo or not, this 
being the very nature of Confiſcation, as 1s clear by Peregrin. de jur. 
ſje, lib.q. cap 8. num.g, For cuz competit accuſatio,es defertur pena; nant 
pera ft effettns tantum accuſationis; and Penalties being introduc'd 
in ſolatmm ejus cui fit injuria, that ſhould belong to the King, to 
whom the Injury was done, 2. The defign ofthe A& was to pu- 
niſh ſach as Tranſgrefled , and contemned the Government of the 
Church, whereas it were nc puniſhment for the Huſband toloſe his 
jus mariti, if the ſame fell to the Wife. 3. If it fell to the Wife, 
ſhe was uncapable of it, being in the ſame Delict. 4. Nothing by 
our Law can ſubfiſt in the perſon of the Wite 3 and therefore if the 
Huſband do Renounce his jus marit? in favours of the Wiſe; it does 
by our Law return tothe Huſband. 5. If this were allow'd, not 
only might the Wife in other Caſes, and particularly in this be Re- 
warded for Tranſgreſſing the Law , ſince for Marrying irregularly, 


ſhe would have tight to the . j#s mariiz of her Huſband; butthis 


would prompt all humorous Women to Marry irregularly, that they 
might get a jus mariti, and Adminiſtration of their Huſbands Eſtate, 
and Dominion over him, &6.. If this were allow*d,, the Husbands 
Creditors might be eaſily cheated , for they might Marry diſorder- 
ly, and fo their Creditors could have'no Right to the jus mariti, and 


this would open a Door to thoſe Frauds, againſt which our Law has 
ſo ſeriouſly guarded. ; 


It may be doubted from theſe words of the AR, Whoſoever ſhall 

be married within this. Kingdom , that ſuch as are Married without 
the Kingdom , incur not.this Penalty , though they ſhould go up- 
on Deſign , which if it' were allow'd ; would fruſtrat abſolutly the 
A& , for the Tranſgreſſors. might ſtill go over the Border and be 
Married: and by the ſaid 34 AG Par, 1. AP. perſons having their 
Reſidence in Scotland, are-diſcharged to get themſelves married in Eng- 
land or Ireland , without Proclamation in Scotland 3 and ſince. the 
Law looks upon a&ns euſorios , as inefficaces 5 fo that if a -man 
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ſhould go out of Scot/ard to ſhun a Citation , to the end another 
Compriſer may be prefer'd, coming back after he is Cited by the 
firſt upon fixty Dayes, to the end the ſecond may Cite him upon a 
ſhorter time, and ſo be able to lead the firſt Compriſing, the firſt 
Citation would be preferr'd, and conſequently it were unjuſt that 
this which isa greater Collufion ſhould be allow'd. 


His Sumptuary Law againſt Apparrel is reſtricted, and Ex. 
plained by the-3 A@ Seſſ. 4. of this Parliament , and the 
whole A& is aow in Deſuetude. 


| His AG is Explain'd in the 6 A& Seſ. 2, of this Parliament: 


Tas A# is Explaind in the 17 A@ Par. x Sef, 1 Ch. 2, 


| His A& isExplain'd AF 4 Par. 3. Q. Mary. 


N all Retoures it is uſually expreſt , whether or how the Lands 
are in his Majeſties Hands, as if they be in his Majeſties Hands, 
by vertue of Ward , the Retour bears it, but fince the Retour 
did not uſe to bear the Taxt of the Marriage, or of the Feu cxuz 
maritagio Therefore this A@ appoints theſe to be expreſt , and 
the reaſon why I think theſe were not expreſt formerly , was 
becauſe Taxt-Ward was a very late invention, and Lands holding 
feu cum maritagio 1s a very extraordinary thing, and fo the inqueſt 
took no notice of either. | 


His Commiſſion for Plantation of Kirks differsnothing from the 
Commiſſions given by the other Parliaments , but only in that 

the Power whereby Titulars were forced to ſell to each Heretor his 
reſpeRive Teinds isonly to laſt for three years after this A, ſo that 
all that great defign ends here, except it be reviv'd by the next 
Commiſſion 3 . but if the impedimentduring that time, flow from 
the Titular by reaſon of his Minority, or other inability , in thar 
caſe the Heretor who offered to buy his own Teind, 1s to have 
place to buy his Teind as ſoon as the impediment is remov'd; but 
the AF does notexpreſs within whattime : and therefore it would 
ſeem, that except the Heretor offer to buy during the Minority, 
and did really renew the offer to buy , immediatly after the 
Minority, or inability was over, he cannot have place to buy, 
It is alfo declared, that if the Heretor be Minor, and his Tutors 
le& to buy his Teinds, the Minor ſhall bave aQion for 2 years after 

his minority tocompel the Titular to ſellthemz but the A is ill con- 
ceived, not mentioning Curators 3 but the giving power to buy af- 


ecr mjnority , includes both 3 but it may be doubted whether this 


ſhould 


of King Charles the ſecond. Seſſion 3, 


ſhould extend to Idiots and fatuous perſons 3 or where there 1s 7+ 
tor bonis datus ob non exi/lentiam heredis: and it ſeems the liberty 
to buy, ſhould be extended to their Heirs for two years after they 
ſucceed, or two years after furious perſons Reconvaleſce. . 


He King in anno 1669, by a Commiſſion under the Great- 
Seal, did impower Noblemen and others to Regulatthe Ju- 
dicaturesz and theſe Regulations ſet down by them, are here Ra- 
tif'd - But it was objected , that this could not have been done 
in Law , becauſe by the Inſtitution of the Colledge of Juſtice, and 
particularly by the 93 CA@# Par. 7 Ja. 5. The Sefſion has power 
fo make ſick As, Statutes and Ordinances, as they ſhall thinkexpedie 
ent for ordering of Proceſſes, and baſty expedition of Juftice: Andit 
was thought ſtrange how Noblemen and Gentlemen , who under- 
ſtood not Forms of Proceſs , could Regulat incident Diligences, 
and the ordinary Terms in ReduCtions and Improbation, which with 
many other-things ſpecified in theſe Regulations, were ſo much mat- 
ter of Form , and were fo little to be known by the ſtrongeſt Rea- 
ſon that the greateſt Lawyers did oft-times underſtand leſs of them, 
than the ordinary Leaders of Proceſles. 


The firſt thing in theſe Regulations is, the Roll in which all Cauſes 
| are to be taken up, and are Ordain'd to be Diſcuſfd according to 
the Dates of the Returning of Proceſſes; which Roll was formers 
ly inuſe, though by the 12 Article it was here added, That if any 
Cauſe ſhould be call'd by anticipation out of its due place, the Purſuers 
Adwocat might refuſe to inſiſt , or the, Defenders Advacat to anſwer ; 
and upon this Article it was, that the Lord Almond appeal'd to the 
Parljament 3 becauſe in the Action at Dumfermiings Inſtanceagainſk 
him , there having been a Debate in the Oztter-houſe, Reported tg 
the Lords, they had ordain'd the Cauſe to be ſummarly heard before 
themſelves 7» preſentiaz Whereas by the 5 Article, where the 
Lords upon intricacy, Ordainsa Cauſe to be heard #preſentia ; the 
Proceſs thould have been inſert in the Roll of the Þzer-houſe, ace 
cording tothe Date of that Deliverance; which Article being con- 
\ troverted: It was alleadg'd that by this Article, A{monds Procu- 
rators were not oblig'd to Debate. To which it was anſwered, 
that though where a Cauſe is Ordain'd to be Inroll'd , it muſt be 
heard according to that Date z yet that did not hinder the Lords 
to call 1n anyCaulſe for clearing theTerms of a Debate in-the Gutters 
houſe, Reported to them, before they give their Interlocutor there« 
-3n, which, as needing no Inrolment, falls not under this Article ; 
and thisCourſe of Calling in Advocats fummarly, forclearing fome 
-Points, 1s ordinarly uſd without Inrolling Cauſes in the Inner-houſe, 
Roll ; but aftera Cauſe is once Inrol'd in the [»mer-hoyſe Roll, it muſt 
be heardaccording to its Date. | me 
The Council ſometimes likewiſe when they ſuſtain themſelves 
Judges Competentto'Ryots, do, ifany Defence be propori be- 
fore them in point of Kuight, remit the matter of Right to theLords 
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of Seſſion 5 but ordain it to be diſcuſſed ſummarly , Without at= 
tending this Enrolment, to the end, that when the matter of Right 
is Diſculfd; they may know how to Judge theRyot. 


© Asto the 16 and 17 Articles, Yide Obſervations upon the 9 A&# 
Sef, o Par. 1 Ch. 2, 


By the, 22 Article, it is appointed, That the Advocat who Returns 
the Progeſs ſhall give out all the Papers, whereupon he reſolves to found 
his Dffences; which was done to prevent the Purſuers being forc*d 
to take a time to ſee thoſe Papers, upon which the Defence was - 
founded; but this was found unpraQticable , becauſe the Defenders 
Advocats knew not what would be found Relevant , or riot; and 
therefore the Defenders Advocat does now propone his Defence, 
and if it be found Relevant , he takes a Day to prove it as for- 
merly. 


The Difference betwixt Oatter-honſe and Inner-houſe Advocats, 
which was appointed by the Regulations is omitted in {this A, 
which Confirms the Regulations without that diſtin&ion, 

Before this AQ in Incident Diligences, four Terms were 
allowed for producing the Writs, which were accidental. 
ly crav'd to be produc'd : The firſt was Letters , with Certifica« 
tion , that if the Havers produc'd not, other Letters would be dire a- 
gainſt them, Charging them thereto ſimpliciter, 2, That Letters of 
Horning would be dire#, The third was Horning. The fourth was 
Caption, But by this AR, the firſt Diligence is appointed to be 
Horning, The ſecond Caption , which may ſeem too ſhort; for it 
is hard that third Parties ſhould, without any previous advertiſe- 
ment be Charged with Horning ; for though no Eſcheat will fall on 
this Denunciation 53 yet the Rebel will upon this Denunciation be 
debarr'd, ab agendo, belide other inconveniencies. 


As tothe Regulations concerning the Juſtice-Court , it has been 
doubted, whether they extended to Juſtice-airs, or Circuit-Courts 
and therefore it was doubted, whether a Citation given to a Pan. 
nal who is in Priſon, might be given upon fewer than fifteen dayes 
in a Juſtice-air, and the Judges inclined to think, that theſe Regula- , 
tions extend to Juſtice-airs, as well as Juſtice-Courts, as to all the 
Articles here expreſt, ſince Orders aregiven by the Parliament for 
regulating Juſtice in theſe Regulations, which ſhew the Parliament 
deſign'd to extend them to both, 


Fromtheſe words in the ninth Article, That the Chancelour of the Aj> 


fize mark how every individual Aſzer ſhall Yote whether he Condemns or 


Aſsilz3es,it clearly follows, that no Aſſyzerin Criminals may be nor li- 
quet:and if this wereallow'd inone,it might be in all;& becauſe this was 
not neceſſary formerly; Therefore by the 63 A# Par,8.Ja.3.It wasor- 
dain'd that whena Summons of Error was raiſ'd,ceach Afſizer was to ſet 
down who Afſſoilzied, and who Condemned g but becauſe they 
might forger, or for fear ofpuniſhment, might be unfaithful in this 


There- 


of King Charles the ſecond Sefſ 3: 


Therefore this A appoints, That in the firit VerdiG it ſhall be mark- 
ed who Condemned, and who Aſſoilzied. 


Albeit this A& appoints that the Chancellor ſhall mark whether e- 
| very man Aſwilzies or Condemns : Yet it isthought the omiſſion of 
this would not annul a Verdid in favours of the King, that being 
only introduc'd in favours of the King, to the end that His Majes 
ſties Advocat may be inſtructed whom:to purſue in a Summons of 
Error, when a party is wrongoully aſſoilzied, 


By the 11 Article it is appointed, That when any Summons of Fx. 
culpation is Executed againſt aty party, that at the ſame time the Names 
of the Witneſſes and Inquest ſhould be given, to the end the party may 
know what to obje@ againſt the Witneſſes; Upon which Article it was 
alleadged that when an Exculpation was raifd againſt the King, the 
Witneſſes Names ſhould be given to his Advocat likewiſe 3 and 
which theJuſtices found to be neceſſary in March 1680. For the A& 
being general as to all; and there being as great reaſon that the 
King ſhould know thoſe whoare to be led againſt Him, as any pri- 
vat party , He ought to have the ſame meaſure: and whereas it 
was objeed, that it were a very ſevere thing, that a poor Pannal 
might not lead any Witneſs , even during the Debate, though 
his Name had not been given in Liſt ; yet this has noweight, ſince 
the AR is ſo clear in general;Terms as to all - and it may ſeem as 
unreaſonable that the King ſhould not be allow'd to lead any Wit- 
neſs to prove a Crime , if he find him in the Court the time of the 
Debate 3 for the Pannal may much better, know who can prove 
his Defence, fince he behov'd to know them, if they were preſent, 
than the Kings Advocat can know who were preſent when the Crime 
was committed 3 and though there may be ſome inconvenience in 
this , for one particular Pannal, yet in the general there is great 
advantage in thisto Pannals , the Kirig being thereby forc'd to give 
in the Names of his Witneſſes, ſo that the Pannal may not only 
know how to object againſt them, but even how to practiſe them- 
and whereas it may be objected , that by this procedure there be- 
hov'd to be progreſſus in infinitum, fincethe King might Cite Wit- 
neſſes rocaſt the Pannals Witnefſesz and the Pannal behov'd there- 
fore to be allow'd to caſt the Kings Witneſſes, and to have Cita- 
tion for that effe&; Itisanſwered, that this might as well be urg'd 
againſt all Reprobators3 nor does this hold here, for the Judge 
ſhould not allow ſuch Citations, ſave one to each party. Becauſe 
Meſſengers in ExecutingCriminalLetters, gave ſometimes only copies 
of the Libel it ſelf,and yet returned Executions to His Majeſties Ad- 
vocat 3 that they had likwiſe given Liſts of Aſſizersand Witneſſes, 
Therefore the Juſticesdeclar'd in February 1681, by an AQ oftheir 
Sederunt, that if the Pannal ſhould produce a Copy under tlie Meſ- 
 ſengers hand of the Libel, except the Liſt of the Aſſzers ang ie 
' neſſes Names wereupon the ſame Paper with it, they would ng 

| Caſtain the Execution, though bearing That Liſts of Witneſſes and of 
fecers were given. | _ 
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TfT AQ is Explain'd inthe 1 AF 1 Par,Sef, 3. and 7 A Se, 
2 Par.2 Ch. 2. 


Omprifings were at firſt Invented to pay Debt with a ſuitable 

proportion of Land, and the Sheriff was to adjuſt the ſims 
due with the Lands Compriſed ; but thereafter great Eſtates being 
Compriſed for ſmall Debts , the Parliament thought fit by this A& 
to Ordain , that for the future , not a Meſſenger who was Judge 
in Compriſings ; but the. Lords of. Seſſion ſhould: by a Proceſs be- 
fore them, Adjadge as much of the Debitors Lands to the Creditor 
as would fatisfie his principal Sum and Annualrent, with a fifth part 
more, becauſe the Creditor was forc'd to take Land for Money, where. 
as by the Common Law, alind pro alio invito creditore ſolvi nequit. 
And albeit this A& expreſles only that this fifth part ſhall be beſide 
the Compoſition to the Superiour, and Expenſes of Infeftment 3 yet 
certainly the Creditor muſt likewiſe have all the Expenſes beſtow'd 
uponthe Proceſs; for as this is reafonable in it ſelf, ſothat expenſes 
tends to the procuring of the Inteftment. 


Obſers. 1. This A& came in to the Parliament fimply in theſe 
Terms, and the equity of it was preſt from the Cuſtom of other Na- 
tions, and particularly the Common Law, where the Pretor did ad- 
judge the Debitors Land proportionally tothe Debt ; but it being 
ftrohgly urg'd by the Lawyers, Burgeſles andother Members who 
were Moneyed Men, that it was moſt unreaſonable to force the 
Creditor to take Land, except the Debitor ſhould produce to him 
a good Progreſs and Security for both, to be forced to take Land, 
and yet to want a ſufficient Right thereto, was m—_— unrea- 
ſonable : Thereforethe Parliament ordain'd, that it the Debitor 
did not compear and produce a ſufficient progreſs, and Renunce 
the Poſſeſſion , the Debitor might Adjudge the whole Eſtate as 
formerly he Compriſed itz and this hasalmoſt Evacuated the whole 
A&; for the moſt of Debitors are unwilling to produce a Progreſs, 
and - renunce Poſſeſſion 5 and: therefore moſt Lands are now ad- 
$adg'd as they were formerly appriſed; and in December 6. 1681, It 


was found that an Adjudication led for a fifth part more in abſence 


of the Debitor , was null; fince the fifth part more was only to be 
given , where the Creditor compeared, produced a Progreſs, and 
Renunced ; albeit it ſeems that this alternative being introduced in 
favours of the Creditor, it ought to be optional to him to chooſe 
either, 

Obſerv.. 2« That the Legal in theſe Adjudications is only five 
ears, Whereas it was ſeven in Compriſings, for the danger being 
GOT ecauſe of the ſaid Commenſuration, it was juſt that the time 

for Redemption ſhould be ſhorter 3 and though it be not expreſt 
that the foreſaid five year ſhall not run againſt Minors, and thatit 
may ſeem it ſhould at run againſt them, in reſpect of the ſhert 


eonmenſuration, and that it ſeems unreaſonable,that a Ereditor be- 


TY ing 


.of King Charles the ſerond, Sef.. 5; 


Ing forc'd to takeſolittleLand,and ſhould yet be forced to be unſecy re 


duringa whole Minority , yet the ſaid Legal in Adjudications will 


not run againſt Minors, for Adjudications having come in place 
of Appriſings, are to be. reguJated by the ſame Rules,except where 
It 1s otherwiſe provided by expreſs Law 3 and therefore Adjudica- 
tions cannot. be led upon Bonds, bearing Requiſttion , except Re- 
quiſition be firſt uſed , this being formerly neceſſary in Compd- 
ſings, February 11. 1680. Gordon contra Hunter : albeit it was 
there alleadgd, that an Adjudication was a more ſolemn AQion, 
(requiring previous Citation of Parties) thana Compriſing, and 
ſo there needed no Requiſition in Adjudications , as in Apprif- 
ings, 


Obferv. 3. That where Land is Decern'd proportionally to the 
ſum, with a fifth part more , the Creditor is to pofſefs the Land in 
fatisfation ofhis annualrent, during the not Redemption, without 
being lyable to Reſtitution, or Compt and Reckoning; and there- 
fore when the AQ Yoes thereafter ſay , that he ſhall be pay'd of his 
principal ſum and annualrent, that muſt be nnderſtood inthe Terms 
forelaid, 2iz. that the Rent of the Land ſhall be allowed for his ans 
nualrent, without Reſtriction, 4 


_ Obſeyv. 4. If the Creditor acquire once Poſſeſſion, he cannot. 


thereafter uſe perſonal Execution; which Ithink ſhould be under- 
ſtood only where the Debitor compears , both becauſe this Clauſe 
is 2dje&ed to that part of the Act which 'preſuppoſeth Compear- 
ance ; and before the Clauſe puniſhing his abſence 3 and becauſe 
it were-unjuſt that a Debitor ſhould have advantage, when he 
will not conſent. It may be alſo doubted , whether though the 
Debitor compear, he .may be free of Perſonal Execution, when 
the Land adjudged is not able to pay the ſum , according to the 
Terms of the AR; for the reaſon of the Law ceaſeth , viz, That 
a man ſhould not uſe Execution , whea he has attain'd payrhent : 
and thus albeit of old ia Compriſings , the Compriſer could not 
uſe perſonal Execution , where he was in poſſeſſion, except he Re- 
nunced the ſame, Jaly 23. 1633. yet where he had not attained the 
poſſeſſion , albeit the Compriting was expir'd » te might have ud 
perſonal Execution by Horning and Caption, though not by arreſt+ 
ment and poinding, December 7. 1631, 


Obſerve 5, That fince this AF Declares, that neither the Su- 
periour. nor Adjudger ſhall be prejudged by this AQ; it clearly 
follows , that the Superiour may in this caſe, as in Compriſings, 
Redeem the Adjudger by payment of the ſum, it being unjuſt that 
a ſtranger Vaſſal, ſhould be forced upon him, when hes content to 
pay what is due. 

Qneritur , Whether albeit by this At; no Compriſin 
can be led of Lands, not already Compriſed 3 if yet Adjudicatt- 


' * ons may not beled, even where Landsare formerly Compriſed; for 


this is not expreſly diſcharg'd : and this ſeems to have been intros 
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duc'd, in favours of the Creditors, who may make their own Fle- 
ion, and I think they may. | | | | 

Whereas it is Declard, That the Superiour and Ad- 
judger, ſhall'be inthe ſame caſe after Citation in the Proceſs of Ad- 
judication, asif Apprilivg were led, and a Charge given. It may 
be doubted, how a ſimple Summons can' be equivalent to an Appri- 
ſing and Charge; for if that were ſuſtained, he'who had raifd the 
firſt Summons would be preferr'd to him, who having raifd a' po- 
ſterior Summons, had got the firſt Decreet becanſe the firſt Sum- 
mons would be equivalent to an apprifing ; and conſequently toa 
Decreet of Adjudication: But the Lords have very juſtly found that 
the meaning of this Clauſe 1s , That the firſt ſtep in an Adjudita- 
tion ſhall be preferable to the ſecond ſtep in a Compriſing, and ſo 
forth : But not that the firſt ſtep in an Adjudication ſhall be equivas 
lent to acompleat Compriſing : and yet it ſtill remains, that a Sum- 
monsin an Adjudication isequal to a. Denunciation jn an Appriſing; 
for tho a Denunciation be the more ſolemn A#, * yet a Summons 
publickly call'd in the Houſe, does likewiſe make the Diligence ve- 
ry notour. 


—— 


King CHARLES 2, Parliament 2. Seſſ. 4. 


T* King having Deſigned to improve Salt made in Scot- 


land, whereby poor people were maintained, and the 

Money kept in the Countrey, did buy the Salt made in 

Scotland, and ordain it to be ſold out at reaſonable R ates, 
which was called the pre-emption of Salt ; but the Servants and 
Officers imployed in venting the Salt, Having taken exorbitant 
prices , as was alleadg'd , and remote places, ſuch as Galloway and 
the Highlands being il] farniſht, ſince 1t was difficult to keep Store- 
houſes every where, and many fearing, that this might be a prepa- 
rative for the pre-emption of Coal, Corn, ec. His Majeſty was 
therefore pleaſed, for removing all ſuch jealouſies and prejudices, 
to condeſcend by this A& , to diſcharge the ſaid pre-emption, and 
all pre-emption of Salt in time coming, but to give ſome advan- 
tage to our own Salt above forraign Salt, our own Salt is declared 
free of all Exciſe, and imported Salt is to pay fourty ſhilling upon 
every Boll. 


His 4 is Explain'd in the Obſervations upon the 7 A 3 Sep. 
« Par. x Ch. 2. 


Nota, That before this AR the King had right to twenty ſhilling | 
of Cuſtomfor every Tunn of imported Beer, by the 179 AG Par. 


3 Fa. 6, © 


Many 


of King Charles the jecond | a1 


M Any Noblemen and Gentlemen having been ingaged for Dcbts 4CT 
* contracted by our lare Rebellions Parl:aments and Commit- 4, 
tees, and not being able to ſhun theſe Debts, becauſe they had 
given their privat Security for the ſame; the Parliament 1661, and 
poſterior Parliaments ſuſpended Execution upon them , but could 
| not in Juſtice take away the Debt; Therefore for payment ofthis 
Debt , an Impoſition was granted upon Tobacco to be imploye4 
for payment thereof, as being the moſt unneceſſary Commodity 
that was imported ; and yet this being complained of as a Monopo- 
Iy, ar atleaſt a great Impoſition upona Commodity, which though 
at firſt uſeleſs, was now by Cuſtom neceſſary ; His Majeſty did 
therefore Diſcharge the ſaid Impoſition, and allow the importing of 
Tobaccoin all time coming, free of all Cuſtom and Impotition, ex- 
cept the ordinary Cuſtom. 


F 
Ud 
\ 


King CraRLEs 2. Parliament 3. 


Fter many Draughts of an A& to ſecure the Proteſtant 4CT 
A Religion, wherein His Royal Highneſs allow'd all LE t 
berty and Encouragement, many of them were found 
great ſnares tothe Subjedts; and thereupon it was remem- 
bred , that in 770 1633. King Charles who was a very zealous 
Proteſtant, and dyed a Martyr for our Church, refolv*d to make 
new Laws for its Defence 3 | but it was found thatthe Laws made 
by King James Sixth , were ſo full that nothing could be ad- 
ded 3 and that was very probable, for that King be- 
ing a moſt Learned and Zealous Proteſtant, and the dan- 
gers ariling tO the Proteſtant Religion , being then ſo Recent and 
urgent , it cannot be thought that any thing would have been 
omitted; and therefore as that Parliament ſatisfied themſelves 
with a general Ratification of all former Acts, ſo did this Parlja- 
ment 3 but to ſhew their earneſtneſs, this A& appoints the old 
Laws againſt Popery , and for ſecuring the Proteſtant Religion, 
to be put to Execution , according to the Tenor and proport of 
theſe As; which Clauſe is here added to this AQ, and is not in 
the 4 4G 1 Par, Ch, 1. 


"2 A& is Explained in the Obſervation on the 8 A& r Par. AC 7 
. 6. but more fully in my Jus Regium, Cap. The Right of - 2, 

Succeſſun Defended : and it is remarkable, that it was paſt with. -- 

out a contrary Vote, or the leaſt Objection 5 only moſt thought 1t 

ſo juſt , that it was unneceſſary, and really it had been ſo, itfome 

1n England had not controverted it- 


I's 
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Bis Ac Diſcharges Free-quarter and Localities; but becauſe 
ſome pretended, that by this Aftthey were free from all ne- 


. ceflity of carying Corn, or Strae, or Graſs z whereas, if this were 


ACT 


Act 


true, the Souldiers Horſcs had been made unfit for Service , by 
ſuch Carriages , and the Troopers and Dragoons might have been 
eaſily Murther'd , whileſt they went out ſingly to bring it in, there- 
fore by AR of Council, this is fully regulated, 


7 bee having been a full Debate before Bis Majeſty , how far 
. Maſters were anſwerable tor their Tennents, the Parliament to 
prevent the like for the future, made this AR , being fully con- 


vincd, that Maſters in Scotland could command their Tennents and 


Servants; ſuitable whereto, thereare many old Statutes, Command- 


ing Maſters to preſent them, and finding that without this , the 


Peace could not be ſecured; and upon the event it is found, that 
this has ſecur'd the Peace for Tennents and Servants, knowing that 
their Maſters would find out their Crimes, which Sherifts and others 
could not know 5 and that they could not get Service, or Land any 
where Ifthey were diforderly, they haveconformed, and this hath 
Reſtor'd Maſters to the juſt Influence which our Predeceſſors had 
over their Tennents and Servants, and which they loſt by their 
Fanaticiſm, by which they came to depend only on their Miniſters; 


and minding more Conventicles than their Work: and in which. 


extravagancy , they were ſo far advanc'd , that they would not 
fee themſelves till they were ſecur'd , that they ſhould beallow'd 
to go to theſe : nor is the Maſter ty'd by this AQ to any hard 
thing , fince by preſenting them to Juſtice, or by putting them 
out of his Land, or out of bis ſervice , heis free from al] danger, 
and this is in his power.z' asalfo'to ſecure him yet further, itis 
Declar'd , that he may break their Tacks 3 and that if any Maſter 
take them who are put away, he ſhall be Iyable unto three: years 
Duty. | 


It having been alſo Debated before the King, that there could 
be no Deputs nam'd, for putting the Laws againſt Eccleſjaſtick Diſc 
orders to execution , within the bounds of Heretable Judges ; 
therefore His Majeſties Power is Declar'd as to this Point, by the 


Clauſe of this AR, butthis isnow unneceflary, becauſe bythe x8 
AS of this Parliament, His Majeſtics cumulative Poweris Declar'd 


as to all points. 


JT is very obſervable that the longer the World laſts , Probation 
| by Witneſſes leſſens alwiſe in eſteem, becauſe men grow alwiſe 
more Wicked. In our Saviours time , owt of the month of two or 
three Witneſſes, every word was to be eſtabliſhed: Thereafter by our 


Law, and by the Laws of other Nations, nothing above an hundred - 


pounds could be proven by Witneſſes, And albeit of old the 
affixing of a Seal was probative without a Subſcription or Witneſſes: 


þut 


of King Chatles the ſecond. 


but as by former ARs, the Subſcriptions of Parties 1s Declar'd re- 
quifit: So though formerly the Defigning the Witneſſes, was ſuf- 


ficient, although they did not Subſcrive : Yet by this Actno Writ . 


is Declard Probative , except the Witneſſes Subſcrivez and with- 
out their Subſcriving , the Writ is Declared null: Butthe A@ of 
Parliament does not condeſcend,whether this nullity ſhall be recety- 
able , by way of exception , Or if it muſt require a ReduCtion - 
But I conceive it muſt be null by way of exception, ſince the 
Law bath Declar'd fuch Papers null, and the want of Witnefles ap- 
pears by production of the Paper it ſelf, 


The ſecond thing Eſtabliſhed by this A& is, that no Witneſle 
ſhall fign as a Witneſs to any Parties Subſcription, except he know 
the Party , and ſaw him ſubſcrive, or ſaw, or heard him give war- 
rand to the Nottar , or touch the Pen; The occaſion of which 
part of the A& was, among other remarkable Caſes, that a Gentle- 
wornan pretending that ſhe could not Write before ſo many Com- 
pany , deſir'd to {ign the Paper in her own Chamber , whereuport 
ſhe got the Paper with her, and at her rerurn brought it back ſub- 
ſcriv'd, and ſhe thereafter raisd a Reduction of the ſame Paper, as 


not truly fign'd by herz and though this ſhould hardly have been 


ſuſtainable at her own inſtance, becauſe ſhe was heard toown it by, the 


ſabſcriving witnefles, and the whole company : yet this exception of. 


dole could not have ſecluded her Heirs or Executors from reducing it 
as ſaid is, If witneſſes without ſeeing a party fubſcrive, or giving war= 
rand to ſubſcrive, ſhal ſubſcrive aswitneſles, they are declared tobe pu- 
niſhable as acceſſory to Forgery; which quality ſomethink was added 
toſecludethe puniſhment of Death, it being, as may be pretended, too 
ſevere to puniſh by Death, thatwhich is the effect of meer negligence 
and unto which yery many fall through negligence ; yet our Law 
knows no difference betwixt acceſſories and principals further than 
ex gratiaz, acceſſories may ſometimes find a mitigation of the pu- 
niſhment. 1 conceive allo, that a party ſigning as Witneſs, with- 
out ſeeing the Paper ſubſcriv'd, ſhould be lyable to a third party 
who got affignation to that Paper in Damnage and Intereſt, if it 
be Reduced ex eo capite , ſince he was a loſer by his negligence x 
But quid jaris £ 2. If theparty himſelf, to whom the Paper was 
__ , were purſuing ſuch an action for Damnage and Intereft; 
nce heſhould haye conſidered his own ſecurity ; and the Witneſs 
ſes might have truſted to his exatneſs, 2, Quid juris? if the Wits 
neſs heard Command givento one ofthe Nottars, fince the Att fays, 
That unleſs they beard him give Warrand to a Notar, or Notars , and 
touch the Notars Pew and yet even in that caſe, the Paper may 
be null , becauſe there was not a Command-given to both the 
Notars3 and athird party may thereby loſe his Right, 3. It may 
bedoubted if upon a Notars asking, if the party will warrand hiny 
to ſubſcrive , the party do give a Nod, whether that Nod will be 
equivalent to a Warrand, and free the Witneſs, who thereup 
ſubſcrived as Witneſs? And it ſeems it ſhould 3 for the Att ſays, ex- 
Ztttt ,cegs 
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cept he ſaw or heard hine give Command : and a man cannot ſee a 
Warrand otherways than by a Nod 3 and zutus was ſufficient by the 
Civil Law to infer a 'Mandat. 

The third point in the A& is , that albeit in all Forraign Nati- 


ons , the Subſcription of a Notar proves in all Obligations; ( for 
there the Notar keeps the Paper figa'd by the Party, and gives on- 


ly a Duplicat fign'd by him) and albeit in our Law,a Notars Sub-. 


ſcription did prove in all-Inſtruments , ſuch as Seafins , Intimati- 
ons, &c, If the Witneſſes were inſert , and deſign'd , though 
they did not at all ſubſcrivez yet by this 4# the Witneſſes muſt 
likewiſe ſubſcrive, which is another argument to prove, hoiv much 
the Faith to be given to men is now lefſen'd : Burt it is fit to obe 
ſerve, that other Inſtruments taken by Notars, continue in the for- 
mer condition , and need no ſubſcriving Witneſſes ; though for 


cautiouſneſs , all Witneſſes in any Inſtrument do now S$uh- 


{crive. 


Nota, That the Civil Law call-d all Obligations Inſtruments; but: 


we call only Ads of Notars Inſtruments, 


The fourth Point in this AQ is, That all Executions of Meſſens 
gers upon Inhibitions, Intecdictions, Hornings , or Arreſtments, 
{hall be null, if they be not ſubſcrivid by Witneſſes; ' and theſe 


were expreſt, becauſe they are Executions of great Impor- 


tancez and yet it ſeems that Executions of Compriſings and 
Adjudications are of as great Importance as any of theſe; and 
yet it” is not requird by this 4#, that Executions of Com- 
prilſings and Adjudications ſhould have fubſcriving Witneſſes ; 
and a ReduQion being raiſed of the Execution of a Comprifing, 
becauſe there being but two Witneſſes expreſt 1n the Execution , 
one whereof did exprefly deny, that ever he was witneſs in ſuch an 
Execution, and ſo the ſame became null , as wanting two Wit- 
neſſes: To this it was anſwered, 'that the Depoſition of a Wit- 
neſs, denying that he was preſent upon the Land the time ofthe Exe, 
cution., was not ſufficient to deſtroy an Heretable Right of ſo 
great importance, as.this Comprifing was 3 for.this Depolition af- 
ter ſo long a time, could amount to no more than « 07 memini; 
and the reaſon whereupon this Statute 1s founded, appears by the 
Narrative to be, becauſe the Witneſſes may by their forgetfulneſs 


eaſily diſown - their being Witneſſes; and many men are apt 


to forget:luch - Circumſtances , and to deny that: ever they have 


- been in-ſuch a Place-or Houſe, until the ſame be brought back to 


their memory , by other very. remarkable Circumſtances, which 
could not be done here, becauſe the Meſſengerand the other Wit- 
neſſes were-both Dead. - 2. The Depoſition of one Witneſs deny. 
ing his being preſent, ſhould, not infer a nullity of the Compriſ- 
fing , ſince the loſs of the whole 'Executions would not infer the 


Game, after 10 long a time as has been frequently decided. . 3, If 
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this were allowd , it ſhould be in the power of every ſingle Wit- 
neſs in an Executionof a Compriſing, or Adjudication, which are 
now the Foundations of the moſt of our Rights , to deſtroy and 
overturn the ſame for Money or Prejudice. 4, No ſingular Suc- 
ceſſor buying a Compriting , could be ſecurd; and if theſe Exe- 
cutions had been thought of fuch importance , this Statute had 
required ſubſcriving Witnetfles. For a Compriſing is of far more 
conſequence than an Arreſtmentz The one relating to an Here- 
tabl-, the other to an —_— , and very Temporary Right. 
5. No man could with a ſufficient cauſa ſcievtie, Depone that he 
was not upon the Ground of the Lands of ſuch a Barony, except he 
knew every bit of the March of the Barony , for that Executi- 
on might. have been uſed upon the very remote corner of 
It, , 

The Jaſt Branch of this AF is , that no Execution whatſoever 
ſhall be ſufhcient to interrupt the Preſcription of Heretable Rights, 
unleſs the ſame have ſubſcriving Witneſles; and by this, we ſee what 
Care our Law has taken to preſerve. Preſcriptions : and for the 
ſame reaſon it 1s appointed by the 10 Ad 2 Par. Ch, 2. That all Ci- 
tations that ſhall be made uſe of, for Interruptions ſhall be renew'd ever 
ſeven zearz and becauſe of this Clauſe in the e4@#,it 1s advilable,that 
all Executions in Adjudications, Compriſings, Moleſtations, and 
- generally inall Actions, relating to real Rights, - have Subſcriving 

Witnefles, though theſe be not Expreſt, becauſe they may be made 
 _uſeofas interruptions in other cales, wid, ebſerv, on the ſaid AQ, 


"= concerning theTeſt,is ſo exaQly and univerſally known? A CT 
and all objections againſt jt have been fo fully clear'd, that ;, 
it is unneceſ{ary to Write any Obſervation upon it; | 


Y the 2 A@ of the x Par. Ch, 2, It is Declar'd that the n01i- A C T 
nation of the Senators of the Colledge of Juſtice did ever belong to 7, 
the King, And His Majeſty and His Predecetlors have ever been in 
uſe of appointing the times in which they ſhould fit ,.and Judge 
for him; and therefore His Majeſties Royal Brother , finding, that 
many Members of Parliament inclin'd to want the Summer Sefſi- 
on , he allow'd the Overture-to be brought into the Articles. Tt 
was likewiſe propofd, - That there might 7. one @Moneth allow'd for 
the Summer, and four only for the Winter z for which it was urg dg 
that this would fave all the inconveniencies that could be adduc'd 
againſt the Summer Seſſion ; ſince therein Cauſes that could not 
well admitof delay, fuch as Suſpenſions, Removings, Altionsupon 
Bills of Exchange', &'c. might be diſcuſkd 3 but this was 
Rejeded by Vote of both Articles and Parliament, as tending to as 
much Trouble and Expenſe as the Summer Seſſion it ſelf , without - 
any conſiderable advantage, For the Leiges behov'd to attend from 
the remoteſt parts of the Nation, and yet the whole time would 
Liztzt 2 be 
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be ſpent in uſeleſs preparations for Buſineſs the firſt fourthnight ; 
and in a dangerous hurry the laſt fourthnight z by this AR then 
there is only one Seſſion to be in the whole year, which is to laft 
from the firſt of November , to the laſt of March incluſtve. 


The Arguments adduc'd for this Model were firſt, That two 
meetings of the Seſſion did encourage our Countrey-men too much 
to litigiouſneſs, who were naturally too much addicted thereto ; 
whereas one Seſſion might well enough end all our Afﬀairs : and 
it was indeed obſervable , that to recommend this Overture, all 
poſlible diſpatch had been made in the former Seffion, 2, That 
theſe two Seffions occaſioned great Expenſe, ſince people behov'd 
to come twice a year from the remoteſt parts of the Nation, moſt 
unneceſſarly z for the Summer Sefſion was ſpent in Preparation, 
or Hurry, as faid is. 3. The Summer being the only time wherein 
Scots-zzer could have any pleaſure , or could make any improve- 
ment by Building , Imparking , &c. The Summer Seffton did, 
without making us any Recompenſe, deſtroy both our own Plea- 
ſure, and the adorning of our Countrey; 


The Arguments for continuing the Summer Seſſion as former- 
ly, were 


T. The Seſſion not fitting for ſeven Moneths , His Maſjeſties 
Authority during all that time , wants the ſupport and aſſiſtance 
Which otherwiſe it uſes to have from the frequent attendance of the 
Nobility, the Kings Officers, and others do meet frequently 
during the Seſſion , becauſe of the conveniency they have in at- 
tending their private Buſineſs. Whereas 1n this long Vacation of 
ſeven Moneths, they can hardly be brought together , and ſo want 
that Correfpondence, Intelligence and mutual affiſtance which they 
Have in time of the Seſſion; and our Rebellions being ordinarly 
in the Summer time, becauſe of the conveniency which Rebels 
have of lying in the open Fields, and of getting proviſion for their 
Horſes , it would be much eaſier to ſuppreſs the ſame, when His 
Majcſties Authority is fully repreſerited , and His Nobility and Ser- 
vants fully conveen'd;z a great inſtance whereof appear'd in thelate 
Rebellion of Bothwel-bridge. 


2. The Summer Seffion was very well contriv*d for the admi« 
niſtration of Juſtice, becauſe in the Moneths of June and July, ſuch 
as have affairs in dependence before the Seſſion , had then no La. 
bouring at Home, thoſe two Moneths falling very conveniently 1n 


 betwixt Seed-time and Harveſt , and we havin formerly bad the 


Moneth of «March adje&ted to the Winter Seſſion, that Moneth 
was taken from it , becauſe it was a part of our Seed-time , and 
conſequently to have it now a part of our Seſſion , muſt be very 
Inconvenient. 2. In thoſe two Moneths, His Majeſties Subjectsin 
the Iſles, and remote Countreys, can only come to get Juſtice 


adminiſtrated to them in the Summer , there being no paſlage ow 
d | ile 
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| theſe places to the Seſfion in the Winter time; orat leaſt ifthey do 


come, they muſt ſtay the whole Winter; and in ſome years the {forms 
are ſuch, that there is no Travelling, even fromnearer Countreys, nor 
is the winter fit for old men Biſhops,Clergy-men,and ſuch as are infirm 
to travel in. 3.The Seaſon in theſe two Moneths, being very moderat 
with us , and the dayes long , much more Bufſlineſs is diſpatched, 
than in the Winter time - and. there 1s far more conveniency of 
Informing, than in the cold and rigid Winter Nights, which puts 
men to great expenſe, andFaccafions many Diſeaſes. 4. Though his 
Majcſties Subjects now procure Decreets, or get Bunds ; yetthe 
ſame being Suſpended , they cannot be diſcuſF'd for nine or ten 
Moneths; during which time alſo widows and Orphans ſtarve; 
Maſters cannat remove Tennents, becauſe they Advocat the Cauſe; 
and Debitors become Inſolvent 3 Creditors likewiſe being forc'd 
to uſe Adjudi**jjons within year and day of one another, are al- 
together by the ſaid long Vacation excluded. 5. Not only Buſj- 
neſs before the Seſſion by this means , but even before inferiour 
Courts are {topt 3 for ſuch as are conſcious to the injuſtice of their 
own cauſe, ſtop procedure there likewiſe by Advocations, which 
cannot be diſcaſſkd for nine or ten Moneths, 6. Nat only in thefe 
particulars; but in general , the courſe of Juſtice is itopr here: far 
contrary , not only to our conveniency, but to the Cuſtom of aJl 


. Nations, who allow in place of one, four or five Seſljons. There 


being no Vacarion in the world longer than two Moneths , except 
in Scotland, who now allow ſevenz during which time, honeſt 
men are Detrauded, Bankrupt, and violent Poſleflors are Indulg'd ; 
Probation by Witnefles, and otherwiſe periſh : and to be ſhort, 
there is no face of Juſtice during that time. 7. As the Vacation js 
too long for the conveniency ot the People, ſo is the Winter Scf- 
Gon too long for the conveniency of the Judges , Advocats and 
other Members of the Colledge of Juſtice, who muſt either deſtroy 
themſelves by toiling too much, or the Peoples Bufineſs by. their 
languid and negligent mannadgement thereof , it beingundenyable 
that before the four Moneths uſed to expire formerly , all perſons 
concerned did languiſh, weary, and wiſh for a Vacation, 8, The 
ſhortneſs of the time now allow*d,forces theJudges to give thorter au- 
dience and to frequent the Side-Bars more than is fit. 

3. The want of the Summer Seſſion deſtroys Trade and Com- 
merce 5 Becauſe 1. Merchants cannot get in their Money , with 
which they ſhould Trade , — Execution of Law for fo 
long a time. 2. There is now no Whitſunday Term, ſo that the 
Courſe of Money is ſtopt; and it is undenyable, thatthere areno 
payments now at Whitſunday; whereas we having had two Terms 
formerly, Whitſundayand cMartinmas, there were very wilely two 
Seſſions appointed , one in the Summer for thoſe who did not p 
at Whitſunday z and another in the Winter , for thoſe who did nor 
pay at Martinmaſi. 3, There being no concourſe and meetings of 
the People for ſeven Moneths , there can be little Commerce : 
For all Traffique ariſes, and Bargains are made upon ſuch occafi- 
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ons. 4. It is undenyable, that twice more Merchants have broke 
in thoſe two years that we wanted a Summer Sefton, than inany 
ſix formerly ; from which decay of Trade allo ariſes a great loſs to 
His Majeſty in His Cuſtoms and Revenue. | 


4. This want of the Summer Seffion is very prejudicial to the 
private Eſtates and Intereſts of almoſt all ſorts of People: For, 
I. There is alwiſe greateſt conſumption*of Corn, Cattle, and al] 
'Products of the Nation, in more frequent and numerous concourſe 
of People; and the greater the Conſumption be , the prices riſes 
fo much the higher. 2+, The Victual of the Northern Shires nor 
being Tranſportable till April, becauſe of the Storms, it was on- 
ly vented during the Summer Seſſion 3 and now the price of the 
Vittual there is much faln, and His Majeſtics Ex«qp in thoſe Shires 
much prejudg'd. 3. The Heritors of Store-rooms 1n the South and 
Weft are very much prejudg'd, fince a great part of their Cattle, 
eſpecially of the younger , was only vented in the Summer Seſfi- 
ON, 4+ The Heretors in the Shires about Edinbarghare prejudg'd 
in every thing that is pay'd to them, 5. The haltof the Town of 
Edinburgh it ſelf'is almoſt laid waſte Landlords having almoſt loſt - 
halftheir Rent , and the beſt Tradeſ-men running away to other 
Nations, becauſe they are idle for ſeven Moneths here, By which 
alſo His Majeſty is a great loſer in His Revenue, that Town paying 
him more alone, than a fixth part of whats pay'd by all the Burghs- 
Royal in the Kingdom3 and Trade by this extraordinary Pover- 
ty decaying in Edinburgh , which is the Fountain of Commerce, 
and the Staple Port of the Nation , it muſt proportionally decay 
in all the other Towns, fince their Trade and Commerce depends 
upon it. 6.His Majeſties ordinary and additional Exciſe inFdinburgh, 
has very much decreaſed, and the Brewersarealmoſt all broken with- 
in theſe two years, asthe Tackſ-men and Cuſtomers too well know: 
The Miniſters Stipends likewiſe being pay'd out of the Annuities 
on Houſe-Meals, they muſt likewiſe decreaſe as the Houſe-meals 
do. Nor is the Town able to keep up the Company, nor to fur- 
niſh His Majeſty ſuch aſſiſtance, as formerly it gavein the Rebellions 
at Pentland and Bothwel. | 


As to the contrary Arguments , it was anſwered , that as to the 
firſt, Buſineſs did increaſe daily in all Nations, with the improve- 


ment of Land and of Trade, and the multiplying of Diligences, fo 


that Proceſſes could not be ſooner ended than formerly, without 
deciding them more carefully, To the ſecond, no man now need- 
ed to come till his Cauſe was call'd, becauſe all Cauſes were decid- 
ed in their courſe by a Roll, and ſo it was no matter whether he came 
Summeror Winter. To the third it wasanſwer'd, there was more 
Planting and improvement in the Moneth of Harch, which is now 


loſt than in both the Moneths of Jane and Fuly: 


It 
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of King Charles the ſecond 


It may be doubtedif che King can recal the Summer Seffion with- 
out an expreſs At of Parliament; and it may be urg*d that He 


may, fincethe Sefſion is his own Court, wherein He does Juſtice to 
His People by His Judges 3 and therefore as any of His Majcſties - 


Vaſſals may hold their Courts when they pleaſe, much more may 
His Majeſty hold His, Likeas His Majeſty has oft-times by His 
Council , order'd the Seffion to fit when and where He pleafd : 
And whereas it is pretended ,that if this were true, Ads of Parliament 
in this caſe were unneceflary ; and that ſuch alterations have ne- 
ver bcen made without the Parliament, To this it is anſwered, 
That at firſt the Seſſion was a Committee of Parliament ; and fo 
the Diets of Seffion behov d to be appointed by Parliament : and 
now likewiſc it is fit, that the Inclinations of theSubje&s be gratifi'd 
by ſuch AQ, taking along their conſent in a Caſe of ſo general a 
concerns but it does not neceflarly follow, that all things that 
have been Eftabl:ſhcd by an Act of Parliament at ſome times, can 
at no other time be order*d by His Majcſty alone; for we fee that 
thercarc ſeveral As of Parliament, Regulating Trade and Coyn- 
age; and yet it cannot be deny d, but thatTrade and Coynage 
arc #uter Regalia, 


Lbeit by the fourteenth A& 1 Par. Ch, 2. The Exciſe is to be 
taken up by the Commiſſioners of the Exciſe, or ColleQors 
appotated by them, and for whom the Commiſlioners are anſwer- 
abic, and may be quartered upon for thetr Deficiency : By this Act, 
th graut of the Excite, which is to Cemmenſe from the Kings 
Death , gives His i. oyal Sueceſlors only a Right to what the 
Drink Exciſeable it {clf can yield, and ſo the Shires will not be ob- 
lig'd to burden their Land with Ceſs, for Deficiency of the Ex- 
cile, asnow they do. | 


His 4& is formerly Explain'd in the Obſervations on the 47 


o AG Par, 11 J4a.6, 


Y our former Law , it was generally believ*d that all Widows 
had Right to a third. of their Huſbands Eſtates, calld with 

us a Terce, except the Wite had been expreſly ſecluded by her 
Contract of Marriage, and that ſhe had Right to her Joynture,and to 
a third of the ſuperplusof any Land, wherein her Huſband died In- 
f-ft - But in a Cate betwixt Preſtongrange and the Lady Craigleith, 
Debated in the Seſſion immediatly before this Parliament; It was 
alleadg'd, that theſaid Lady, being competently provided by her 
Contra of Marriage to a great Joynture, ſhe could not likewiſe 
have Right to a Terce, becauſe primo, proviſio hominis tolit proviſio- 
nem legisz and therefore where a Wife is provided by expreſs agree= 
ment, and che Proviſion acquieſcedin by the Wife and her Friends, 
it 15 in the conſtructionof Law reputed to be in full fatisfation of 
all ſhe can crave , if the ſame amount to a third of all the Lands, 
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which the Defun& had at his Deceaſe. 2. This is Declar'd to be 
our Law, by the 16. cap. lib, 2, Reg. Maj. N.6, & 10. And by 
Balfour in his Title of the Wites Dowry and Terce: Andby Crazg 
lib. 2.Cap. 22, 3. By the Laws of other Nations it tis clear, tha 
wherea Wife is ſecured by a Conventional Proviſion, ſhe can have 
no Right to any legal Proviſion This the French exprefly deter- 
mine, when they ſay, that a Wife baving dotarinm prefixum , can- 
not claim dotarium ex lege & conſuctudinarium, 4. This Terce is 
the ſame in the Analogy of Law,that a Leg#timr, or an Aliment is to 
Children ; but ſo it is that neither of theſe are due, when the Chil- 
dren are provided; and therefore the moſt that can be duein ci- 
ther Caſe is ſupplemenium legitiime 5 the Law having only deſign- 
ed the rationabilis tertia: And there is no more due to our Queens 
by the 2 AF 1 Par. Ja. 3. Albeit theſeReaſons were thought ve- 
ry pungent, and tending much to the ſupport of old Families, and to 
ſecureMen againſt rhe 1importunity of their Wives; yet becauſe ſome 
poſitive Decifions had run in favours ofthe Wives, though 
abundantly provided 3 therefore the caſe was referr'd by the Sel. 
ſion to the Parliament, and they by this Actordair'd that in time 
coming , if the Wife be provided, tho her Proviſion were never 
ſo ſmall , ſheſhallbe excluded froma Terce, unleſs her Right to 
a Terce be ſecur'd to her, by and attour her particular Proviſion - 
But becauſe this A was not thought a Declaratory Statute, but a 
Regulation; therefore the Caſe depending was remitted back to 
the Seſhon. "RY | 


'a4 CT = 1s fully Explaind in the Obſerv. upon the 16 AF 22 Par. 
1x, + F4.6. 


ACT H* Majeſty having, by vertue of His Prerogative Royal, De- 
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clard by the 27 AF 3 Seff. Par.1Ch. 2. The Sole order- 

ing, and diſpoſing of Trade with Forraigners; He did by A& of Coun- 

cil A#n0 1681. Regulate the matter of Trade and ManufaQtorics ; 

whichProclamations are here Ratifrd, for a ſecurity to ſuch as ſhall 
undertake ManufaQoriesz and thereforeit may bedoubted , if His 
Majeſty can diſpenſe with any thing relating to Manufaory, fince 
in this, third Parties have followed the Faith of hisMajeſties Acts 
and Proclamations; fo that His Majeſty ſeems to be bound tothem 
ex quaſi contratFu. It is declared by the laſt Clauſe of this Act, That 
210 perſons contraveening this Af , ſhall be lyable to the Penalties, un- 
leſs they be found guilty within three Moneths after the delation : Upon 
which Clauſe it was found, that the Offenders were free , though 
they had confeſfd their Contravention by their Oath within the 
three Moneths 3 becauſe there was not a formal Sentence 2gain(t 
them ; albeit it was alleadg'd that in confitentem nulle ſunt partes ju- 
dicis, and the King had done ſufficient diligence3 and the reaſon 
of the AR did only mibitat in favours of thoſe, who where not ob- 
Iig'd to Depone after ſo long a time; and the King could not be 
,prejudg'd, where his Officers had done lufficient Diligence , - 
this 
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of Kine Charles. rhe ſecond. 
this in effe& was a Preſcription, which runs only againſt 'the neglt- 
gent, Likeas in this. Caſe, the want of. a Decreet-could not 
be oppor'd , fince it was occaſioned by a Petition , given by the 
Defenders craviag a delay, with which tlie King gratifi'd: theme: 
But yet the Council thought rhe words of the Act ſo poſitive, -that 
they would not go over themz eſpecially ſince the Clauſe did reſolve 
in an Indemnity to People who might have, and did ordinar- 
ly contraveen by miſtake, or through neceſlity , and all ſuch In- 
demnifying Clauſes ſhould be favourably Iaterprered. 


Y the 212 A# 14 Par, Ja. 6, The Lords of Szffion can only be 
declined to Vote,orJudge in Caules belonging to their Fathers, 
Brothers, or Sons: But becauſe the prohibition of that AF, was 
too narrow , and that the reaſon thereof did equally militat againſt 
all Judges; Therefore by this AF the Prohibition of the former 
A& is extended to degrees of Afinity as well as Conſanguinity : As 
alſo to Lncles and Nephews, fſo- that now no Lord of Seflion, or 
other Judge whatſomever is Capable to Vote whereeither the Pur- 
ſuer or Defender is Father, Brother, or Son in Law to him, which 
is moſt juſt, ſince theſe may have an equal influenceupon him, and 
ſometimes greater then thoſe formerly Diſcharged; 


| It maybe doubted whether this A& ſhould extend to Caſes cary- 
ed on in the Names of Confidents and Truſties , for the behove of 
the Perſons Comprehended in this A& 3 and it ſeems rational to cx- 
tendit 5 for a Cauſe cannot ſo much be ſaid to be his, in whoſe 
name. it is purſued , as the perſons to whoſe behove it is purſued: 


ACT 
13. 


and if this were. otherwiſe, the deſign -of this excellent A# might: . 


be altogether evacuated :But yet 1remember that the Earl of Rothes 
in Exchequer,gave by his.yote the gift. of Non-entry of the Eftate of 
Levin to Sir William Bruce,though it was alleaged thatit being to his 
own behoye,,: he could not jus feb dicere. To which it was an=- 
ſwered, that he did. not Vote for himſelf, but that he was neceflt- 
tat to fit to make up a quorum, becauſe there behoved till to be- 
ſuch a number of Commiſſioners of the Theſaury preſent in Exches 
quer, as ſive quibus nom. | 
29g ry Fac: F226 
S Lawsdo ordinarly ſhow the Genius of the Nation z ſo do 
they likewiſe ſhow the Genius of the Time wherein they are 
made; and this Law was occaſion'd by a dreadful Principle, wheres 
by the Fanaticks had declar'd, That 8 was lawful to Kill all who 
Serv'd the King, and though none were puniſh'd-in Scotlazd for 
meer principles of Religion : Yet .it is very lawful to puniſh thoſe 
who maintain Principles which tend accetlinls and naturally to the 
raiſing of Rebellion, or committing of Crimes: Whereof this and 
the 2 AF 2 Sefſ. Par. x Ch. 2, arejuſt Inſtances, | 
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i WR Lon o/ Ac re may be doubted, whether Judges may be declined, wheretheir 
Mah or hh 4 4. Relation is equal to the Purſuer and Defender, or in Caſes 
= / + of Afﬀinity, where the Afﬀnity has ceaſed by the Diſlolution ofthe 
Mariage. | 

Item, It may be doubted, if a Judge can be declined where he is 
related only toone who 1s a Member ofa Society , which 1s Purſu- 
er or Defender 3, as for inſtance, if the Procels be againlt a Col- 
ledge, and the Judge be Brother to one of the Maſters of the Col- 
ledge. 


obſerv., From theſe words, The Exchequer and other Judicatures, 
That the Exchequer is a Judicaturein our Law, 


ACT Y this AT It is declared , That the high Court of Admiralty 
oy isa Soveraign Judicature 1nit ſelf, and imports ſammar Execue 
" tion, by which laſt words is meant only, that execution of Horning 
may paſs upon their Decreets immediatly, without ſeeking a De- 
creetconform betore the Lords, asofold, conform to the x5 A& Par. 
20. Fa.6, which 1s here wrong cited, and call'd thex2 Par. But 
this ſummar execution 18 no mark of its beinga Soveraign Court; 
for Sheriff and Bailiff Courts have the ſame priviſedge, But that 
which makes this Court a Soveraign Court 1s, that by this A@ it 15 
declar'd, that they may not only review the Decreets of inferiour 
Admirals, but their own 3 and the reaſon why they are allow'd 
to review their own is, becauſe it istheir cuſtom to grant oft-times 
Decreets ſummarly, for not finding Caution 3 and it were hard not 
to allow the perſonsconcern'd to be heard upon anoffer to find Cau- 
tion - as alſo, It is declar'd by this AF , that no Advocations ſhall be 
granted from them to the Seſſion; but even thisis not obſerv'd, tho 
it was the greatdefignof this A, for this AF reſtricting this Privi- 
ledge to maritim and Sea-affairs,the Lords Advocat Cauſes from that 
Court , asnot waritim, it notbeing determin'd what Caſes are war;- 

fizz, and {o can be comprekended under that Term, | 


The Lords are ſtill allow'd to Suſpend the Decreets of the Ad- 
miral iz preſentia, or by three Lords 1n the Vacance, which is bard- 
ly to be reconciled with its being a Soveraign Court : Andyet in 
ſome Caſes, the Lords Suſpend the Decrects of the Juſtice-Court, 
and of the Commiſſion of the Kirk , which are certainly Soveraig 
Courts, The Admiral Court has got alſo power by thts A to ap- 
ply the Fines and Amerciaments of their own Courts, to their own 
ule , which formerly belong'd to the King 3 and they have alto the 
ſole powerxo grant Paſſes and ſafe Conduds to Ships , which by a 
ſpecial priviledge was granted immediatly before this A, very ir- 
regularly to Magiſtrats of Burghs Royal, and in the time ofthe late 
Dutch War, it was granted to a particular perſon , named by His 
Majeſty, who was called Syroeger-general; and was bound by his 
MſtruRtions , not to grant a Paſs to any Ship till he was aboard, 

| | and 
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and Surveyed all that was in itz only he had power to make a Dea tn i Þ 
put for Aterdeen, and beyond 1t. | 


) Y this A& becauſe common things are ncgleRed,and Creditorsare 4 gp - 
diſappointed of all the Rents where the ſame are controverted \, >, 

amongſt them 3 therefore they areallow'd to roup the Lands of the 
common Creditors, when become Bankrupts, which 1s now done by 
Summons, Narrating thisStatute,in which all the real|CreditorsarcCit- 
cd, and thereupon thcLords grant a Commithcn tortrying the value 
oftheE2ate, and then they determine what ſhall be theleaſt price,and | 
they namea Lord before whom the Roup is to be made, and Let- 4 
ters are raiſed, Charging Creditors to appear on twenty one dayes, | 
at ſach an hour at the New-Seſſion-Houſe ; to offer before ſuch a 
Lord, at which Day he comes to the Outter-Houſe, and the Clerk. 
Reads the As, and Commiſſion to that Lord , and the Macer ot- 
f-rs the Landsat the price put on.them by the Lords three ſeveral. 
times, and ifnone offer more, he who raiſed the Summons gets them 
at that price, | 


Afr ail this, the Creditors go on in their multipleepoinding, and 
being rank'd according to their due preference, the price is diftri- 
buted amongſt them accordingly , tho it may be Debated that this 
preference ſhould be firſt determined, fince till then Creditors will 
not willingly offer. | 


| It ſeems more reaſonable that Roupsſhould be in the Shires where 
the Lands to be fold do ly , for there will be more buyers found 
there than at Edinburgh s I could likewiſe wiſh ,. that where any 
of the Lords of the Seffion are Purſuers, they would name Commil- 
fioners in the Countrey.to make the Roup, for Societies ſhould ſhun 
ſbi jus dicere , where the famecan be ſupply'd by others, 


_- T think alſo that it were fit that Roups were made three ſeveral 
dayes,and not all at one time,as is, required by the Doors; for this 
would give all perſons concerned time and opportunity to appear, 
and conſider what is fit to be offered, for men may be ſurpriſed, or 
be ſick, orbuſie at one hour, or time, TI conceive alſo, that the 
Lord who makes the Roup, ſhould ſtay all the two hours allow'd, 
not only to the laſt moment, but from the firſt, as we ſee the Judges 
do in Roups abroad ,. and before our Admirals, where the Roups 
are therefore appointed to be made ad candelam , or thpſidran, 
and in Orders of Redemption, we ſee that the Redeemer muſt wait. 
from Sun to Sun; and tho where the Common Good is to be Rouped : 
inTowns,or theCuſtoms inExchequer,the ſame uſeto be done inhalf 
an houror {o,, yet it isa different thing where Creditors are toof- 
ter for getting payment of their own juſtDebts:andfor theſame reaſon. 
it ſeems, though a juſt Creditor come ſomewhat late ;yet if he offer 
more, he ought to be preferred, , name de aminintis non curat pretor, 
and the jntercſt of lawful Creditors ought to have greater favour. _ 
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Obſervations upon tbe third Parliament 


It is doubted, if a part of the Bankrupts Lands may be Rouped, 
fince the A ordainsin general his Eſtate to be Roupt , and a parc 
of the Eſtate cannot be call'd the Eſtate 3 andit were hard to chooſe 
out the Mannor-place , and ſome little part of the Land , by the 
want whereof, the reit would become of little value : The A# al- 
ſo by ordaining the price to be diſtributed among the Creditors, in- 
{3nuatsthat one Creditor cannot chooſe a part to be Roupt for pay- 
ment of his particular Debt, 


Whether the Lords may ſtop offers when they growexorbitant in 
prejudice of offers of a juſt price, made by lawful Creditors; and 
whether a Creditor fhould be preferr'd to a ſtranger, both offering 
the ſame price, tho the ſtranger made the firſt offer z and ifa Cre- 
ditor in paſſion may be allow'd to repent, and if he ſhould get 
DeguCtions in caſe of ſupervenient War, Peſtilence, or vis major, 
may beſcen with many other intricat queſtions, fully diſcuſt by Ma- 
theus de auttionibus , and Poitillus de jub-haſtationibus, where all the 
matter of Roups are excellently Treated. 


Hen Field Conventicles, and other Inſolencies grew inſup- 

portable, the Privy Council required the Sheritis, Baillies 
of Regalities , and other Magiſtrats to call- together theſe within 
their Juriſcitions, for repreſling the ſame 3 but they anſwered, that 
this was not poſſible; whereupon the Council being juſtly jealous, 
that the Sheriffs didnot their Duty, gave Commiſſtonsto the Com- 
manding Officers, and other Gentlemen to be Conjunct-Sheriffs, as 
to all Ecclefiaſtick Diſorders, and found that theſe contributed 
much to quiet the Countreyz but this being complained of , asa 
ſtreach of the Prerogative, This A& was made, Declaring That His 
Majeſty may by Himſelf , or others Commiſſunated by Him , take 
Cognizance and Deciſion of any Cauſes He pleaſes, notwithſlanding of 
any JariſaiGtion beftowed by Him and His Predeceſſors, Forunder- 
ſtanding whereof, it js fit to know that all Juriſdictions granted by 
abſolute Princes, are cumulative, and not privative 3 for tho they 
empower Others to diſtribute Juſtice to their people, for their and 
their Peoples greater Conveniency ; yet they never thereby denude 
and debar themſelves from judging or appointing others; for the 
King may ſee, and the People may find Judges very unkt, and 
that the Government is ruined by them; and yet aCrime cannot 
be prov'd, whereby Deprivation may be infer'd: whereas there is 
no inconveniency .on the other hand. 2: This is clear by Craig to 
be our Law , lib, 2. diag. & Ihud tamen generaliter obſervandum, 
quod juriſditionunquam privative, ſed cutunlative delegari poteſt: nor 
e(t enim quaſe tranſiatio juris ex una perſona in aliam, ſed tantum man- 
data juriſdiio, que non obſtante delegatione adhuc remanet in dele- 


gente. 3. This is no more than what was allow'd to the King by 


the 27 AG Par. 5 Ja. 3, Whereby it is Declared , That 3t ſhall be 
lawful to the King at his empleaſance (or pleaſure ) To take __ 
0 
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of any matter that comes before hinv, likeas it was wont to beasof before. 
4. This keeps Heretable Officers in a juſt aw,and ſecures People; for 
if they will be partial or remiſs, they know that others may be ngavd 
ro ſupply their Defedts. 


He occaſion of this AF was a Solemn Debate betwixt Provoſt ACT 
Curry and Charles Oliphant in December 1677. In which «the 19. 

faid Provoſt raifd a ReduQtion ofa Right made by the Mr. of Afor- 
dingtoun to the ſaid Charles of the Lands of Nether Mordimgtonn, and 
Eadringtoun, as made by a Minor 3 and though an Oath was adjes 

Qed by the Minor, to Ratifie at his majority Yet that- was like- 

wiſe null, fince by the fame facility that Minors will Contra@ to 

their Laxfion, they will likewiſe ſwear to their Lzfionz and theres _ 

fore it is the publick intereſt , as well as the inrerelt of the Minor, 

that ſuch Oaths ſhould not bind. 


To whichit was anſwered, that though the World, whileſt Pa- 
gar, did Reſcind ſuch Oathsz yet by the famous Law : ſacraimenta 
puberum , ſuch, Oaths were to be obſerv'd - and though Oaths gi- 
ven againſt a publick Law , were not to be vbſerv'd; yetinſuch a 
Caſe as this, where the publick was not concerned ; and where 
therewas no Statute againſt the interpoſing ſuch an Oath, the Oath 
| ought tobe obſerved; ' as being a matter of far greater conſequence 
than the Contraft : Nor ſhould Judges favour Perjury:, or ea- 
ſnare people who. truſted Oaths;z - and even in Countreys where 
Statutes were made againſt the validity of ſuch Oaths, they ordain- 
ed the Minorto be firſt abſolved by a Church-manz and ſince we 
had no ſuch Abſolutions, we could admit of no Reſtitution. «+ To 
which it was Reply'd, that the Laws Reſtoring Minors were found- 
ed upon publick Good and Intereſt; and therefore it were abſurd 
_ to ſuffer the Contravention of them to be ſecured by an Oath, and. 
that an Oath adjeted by a Minor, ſhould no more bind than an 
Oath adjefted by a Wife, which has been by many Decifions found 
not to be binding, and even in theſe Countreys where the Canon 
Law takes place, this authentick Conſtitution is not obſerv'd, v#z. 
in France, Flanders, &c. as is obſerved by Guidilinus de jure noviſ= 
ſimo , lib. 3, cap, 1%. It was 2halleadged, Thatſuch Oaths ought 
not to ſecure where the Deed is in it ſelf invalid and illegal , ashere 
where the Father authorizes the Son to Confirm a Deed to the Fa- 
thers own advantage, 7am memo poteft eſſe author in gens ſam. ,3. It 
ought not to be relvected evenby the opinion of the Civilians, Where 
there is exorm leſions, which enorm leſion is dolus preſumptus '; and 
no oath can ſecure-againſt fraud or dole. : 4. Though the Mi. - 
nor might haye prejudged himſelf by that oath, ahd thereby have 

fecluded himſelf from craving Reſtitution g yet he could not 

judgethe Provoſt who wasa third Party, and was his Creditor ; for 

the effet of the oath being only perſonal, could not reach him; ' 

The Lords upon this Debate ſuſtained the ContragR, .and Repelled. 

the Reaſon of Reduction, though .raiffd by a ſingular Succeſſor... 
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Obſervations pon the third Parliament 
But they cauſed draw this A& of Parliament,Diſcharging for the fu- 


ture, the exaRing offuch oaths: annulling likewite the Contra@, 
and Declaring the Elicitor of the Oath to be infamous, 


Nota, Theſe words in the At, That#t ſhall be competent to any 
perſon related to the minor , to obtain the Writs to be declared all, 
were adjeted , becaufe ſome minors might ſcruple ro purſue a K e- 
duction of a Writ, that they themſelves had granted wpon Oath; 


and albeit this AR Declares only ſuch Contracts to be null, yet it 


will certainly extend to Bands, Diſpofitions , and other Writs ; 
for as the Reaſon is the ſame, ſo both the Narrative and the laſt 
words ofthe A&, has the word Writs, which comprehends all theſe; 
and 1 conceive the Remedy of this AR will extend likewite'to pro- 
miſes , though theſe be not comprehended under the wotd Writs; 
for if it were otherwiſe , the Act might be &Juded by raking of 
Promiſes upon Oath from Minors: As alſo, albeit the Narrative 
Relates only to Writs of [mportance, by which are only mean'd in 
our Law,fuch wherein the ſum exceeds an hundredpoundsScots: yet 
fince the Statutory part 15 general , and that an hundred pounds 
may ruine poor people, norſhould men of Subſtance taftie an Oath 
by interpoling it, to mean matters therefore I think that this Re 
medy ſhould be extended to all caſes whatſoever. 


B Y this Ad for facilitating the courſe of Trade, Bills of Exchange 
are ordain'dto be Regiſtrated within fix moneths after they are 
due, and tho the Bill bear no conſent to the Regiſtration as Bangs 
do; yet they are regiſtrated by vertue of this Act, which is Nar- 
rated in the beginning of the Paper that is Regiſtrated ; but this is of 
no great uſez and therefore Merchants chooſe rather to. purſue 
ſummarly before the Dean of Gilds Court , who is withus, /e car- 
ul des Merchans, and even theſe Purſuits are diſappointed by Ad- 
vocations; nor have they-ſo much as the priviledge of being Difcuſt 
ſammarly,without attending the courſe of the R oll;as was crav'd by 
the draught of the AC that wasfirſt under conſideration. It was alſo 
crav'd,that Compenſation ſhould not be receiv'd againſt E1]1s ofEx- 
change, asis Cuſtomary abroad;and a Billis in effe&t,in the conſtru- 


| ion of Law,a bagg of Money truſted by the Drawer,and to be re- 


delivered in another placez and Compenſation is not even by the 
Common Law received againſt Depoſitations. 


The-reaſon why this A& was only extended to Bills drawn from 
broad, or in favours of perſons abroad; and not to Bills drawn 
Gow one place within the Kingdomto another; was, becauſe ifthat 
had been allow'd, all Debts had fill been conſtiruted by Bills, 
and not by Bands, and ſo had been priviledged by too ſummar 
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TDEfore Parliaments can proceed to publick Afairs, all the cons ACT 
| troverted Eletions muſt firſt be cleared and determined, * 21; 


which. being the occaſion of great delayes inthe diſpateh of buſineſs 
oavethe riſe to this AR, whereby it is ordain'd,that none ſhall bave' 
vote in the Eleions of Commiſhioners for Shires or Stewartries, 
except thoſe who are publickly Infeft in Property br Superiority, 
Life-rent or proper Wodlſet, and in poſſeſſion of a 40 ſhilling Land 
ofold Extent, holden ofthe King or Prince, or in Lands of 400 
Pounds Valuation , whether Kirk-Jands, or other Blench; Few 
or Ward-landsz and that appearand Heirs being in pofſeſhon by 
vertue of their Predeceſlors Rights, and Husbands for the free- 
holds of their Wives, or as Life-renters by the courteſie of Scotland, 
ofthe Extent and Valuation foreſaid, have right to Vote, 

The Shire of Berwick having made croſs EleQions of Commiſſic- 
ners tothe late Parliament, the Committee for controverted Eleti- 
ons decided theſe points for clearing this A&,which report was ap- 
proven in Parliament. | | 5463 | 1 

I. That a Charter confirmed by the King of a 40 ſhilling Land, 
doesnot give a party right to vote, except his Seaſin thereupon be 
produced, and that the Confirmation be of the Seafin, ſince the 
Confirmation of a Charter, imports no more but the Confirmation 
of aperfonal obligment, 26 a | TA. | 

2, Valals of Kirk-lands of the Extent and Valuation forefaid; 
have no vote unleſs they hold their Lands of the King as their im- 
mediat Superiour; - for ſince it is optional tothem, either to 
hold of the King, or Lord of Erection, by the 53 AG, 1 Parl, Ch, 
2. it is preſumed they ſtill hold of the Lord of Ere&ion,unleſs they 
inſtru& that they hold of His cMajeſiy. | 

3. Where Vaflals produce Rights toa part of a Barony, that will 
o1ve them no right to vote, except they can inſtru@ that their 
Lands are Retour'd to fuch a proportion as put them in the terms 
of the AR of Parliament. l 

4. Life-rents not conſtitute by Infeftments, but by perſonal o- 
bligments, give notthe Life-rentergright to-yote, 

5. Perſons Interdicted ſeem to be debarr'd from voting, fince 
they who were not fit for managing their own affairs, ought not 
to be truſted to vote for Commiſhoners to Parliaments; but this 
I think ſhould only hold in InterdiQtions, cauſacognita, very judi- 
cious men conſenting to voluntar InterdiQions. 

6. If the King be only Superiour ſupplendo vices of the immediat 
Superior, by his notentering to the Superiority : this will not give 
the Vaſſal a vote, ſince the immediat Superior retains all the cac 
ſualities, and conſequently remains ftill Superiour, albeit prs hac 
vice the King ſupplies the defe&t of the Immediat Superiours lying 
out, by infefting the Vaſlal. | 

7. Appearand Heirs,albeit in the terms of this A& haveno right 
to yote; if they have renounced, or if their Predeceſiors were de- 
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nuded, albeit they were in poſſeſſion, the ſamine being only by 
a-tollerance from the Party in whoſe favours the Predeceſlor was 
denuded. | | 

8. Appearand Heirs by the Mothers ſide , gives not a Title to 
vote, except they be aCtually entered Heirs, fince it is preſumed 
there are Heirs Male, except the contrair be provea by a Service. 


9. Vaſſals who have expired Appriſings, or Adjudications,have 


liberty to vote, albeit by an ARofthe Lords of Seffion, the :Lands 
are declared to be redeemable for the Sums truly due, fince by this 
AQ Appriſitigs, Adjudications, _— Wodſetts, arenot to be 
queſtioned upon pretence of any order of redemption , payment, 
or ſatisfaRion, unleſs a Decreet of Declarator, voluntar Redem. 
ption, Reſignation, or Renunciation be produced, 

10. It was found in the EleQion of the Commiſſioners of Eaſt- 
Lothian, that no votesare ſuſtained, but theſe who voted and fign- 
ed before the Meeting was diſſolved; and the votes of thoſe who 
came immediatly after, were not ſuſtain'd, tho the Preſes return'd 
with ſome ofthe number. But in the EleQions for the Hers, it 
was found that a perſon was capable to vote, albeit he wasdetain- 
ed Priſoner by a miſ-information from one of the Competitors; he 


having given an account of the way and manner of his Impriſon- 
ment to the Meeting , and declared his vote to them, and afterhis 


enlargement did immediatly take the Teſt,and ſign the Commiſſion, 
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Several Mddivions and Sxpplements to the Objer- 
_ Vationg onthe Ai of Parkamuat, 
Y this Atthe Wardens are diſcharged to julge, which 4s here Obfer- | 
ealled very odfy to intromet with, any thing that pertains to vation 
the Dittay of the Juſtice-Atrfavingthe points that are needful-for oz ACT 
 conſervatian of the Trews X or Truce ) that is 10 lay 3 the Jurif- 42.Par. 
dition of the Wardensby this A is prorogated to the cognition x x, 74, 
of all Crimes which were neceſſary to'be judged by them , for 5, p,g. 
pteſervayion of-the peace betwimt the Kingdoms:z and fo the firſt 47. 
part of the Ad ſpecitying Tredfon, was unneceflary, forit wascom- 
prehended under the general - but now the Commiſſioners of the 
Borders, who are come 11 place of the Wargens, have power di- 
rely, and fonot only #ncadenter tojudge Thefts, and many other . 


pomis-of Dittay. 


J"Oadd after theſe words, The King may make any way a Lord 43 4: 
[ of Parliament , yer by the conſtant courſe of poſterior As Par. 6, 
of Parliament,concerning eleCtions and reprefentatives.of Shizes i K, 74.4 
Parliament, and by the canftant cuftome acknowledg'd bothiby 
King and Parliament, nane eay repreſent” Shires in py nes tut 
ſach-as are aQuz}ly choſen by the Shires whom they repreſent. 


f A Frerzheſs words, That a Regiſtrat Extra will not tap aGer- AG 9 k 
FN tifcation, when 4 wines. and its Executions. are called far, p,, ; ' 
but the Principal muſt be praduced. 1t is fit to, add, Thatahough.-, 6: 
this bald againſt the Ur of the Horning, yee the Kings Donatar 4.0 
1s not oblig'd to produce the Principal E£ ning, Far gle by O ; . 
Iufion betwixt the Debitor and the Creditor, the Kings Nanator 


might be caſily prejudg'd. | | 


Tereasit is ſaid,that decime incluſe are to be:buxdened gvigh AG 29. 
'Y/. no part of the Miniſters 'Stipend ; for dearipg whereof'it Par.x1, 
may be added.yhat this was fo decided before the Commuſſion in $u- K.Ja.s 
##ary 26, 1675. Heretors of Tylfallan contra Colvill;-but afterwards p.229. 
in Maxch 1684; the aca ng heard in Preſenti«:before jthe | 
Lords,by a reference from the High Commiſſion; it was found that: 
conform to. this Clauſe in the AR of Anzexation,reſervingthetcath. 
pegny to the Fceleliaſtick.,perſon, . that therefore ,the Hexetor | 
haying Za Lands, cvs decimis inclyfir, ſhould be.lyable to 
che'Woiller Tor 3be remth. pare of his Feurdury, qwith relief to | 
him againſt the Tawilarpro tanto. 


f A fie ele wands, The Ber Niarhal comes Bracy dds thi De- AF ga 


-.creet was in Foro :- And Figirs aſferts 4; that competent and q- Par, 12 
njjtied.befare. arap-Court, $5 notconlidered. © 41 Ja, 6, 
ſs 4b a Þ. 269; 


£2 
| - AR 162 TP Fe anſwer to this doubt is, that the AQt of the Convention 
b Par.i2 KL 4#n0 1665. doth not make either Stipendiary Miniſters, 
Ja,'6 or Miniſters having . modified Stipends lyable to lmpofitiong, 
> an 7 but only ordains Beneficed Perſons to be Taxt « And the Conven- | 
**#* tion 1667, baving ordained the Impoſitions then laid on, to be 
| ' Levied according to the Valuation led in 4zmo 1660. and not ac- 
cording to the retoured Duty ( which was the old way ) did or- 
"Gain, that Berefices ſhould be valued, and pay; in- fo tar as theſe 
Benefices exceeded the modified Stipend, and fo they are burden- 
ed in both theſe Afts as Beneficed perſons, and not as Stipendiary 
Miniſters, of whom this A only ſpeaks, Ao fo 


4# 175 N the ſecond Obſervation upon the ſa1d A, it is faid, that the 

| Lords will :llow the uſer of a Writ to condeſcend who was 

the Writer, albeit his name be not inſert, nor condeſcended on 

Je 9. in the Writ. But now by the 5th A, Parl. 3. Ch. 2. all Writs 

Pe 2. not condeſcending upon the Writers in the Body,areabſolutely null, 
and not {appliabie by a condeicendence, ex poſt fa@o. 


ke His Obſervation ſhould be thus worded, The A@ here rela. 

: Pay " Þ| ted to, is the 34, 4@, Par. 6. 2, ary; and the As di. 
EE |. 0 A ſpenſed with both 19 this and the faid 34. AG, is the 77. AG, Par, 
f. 169, 6. Ja. 5+ t | Cy” EA 

AG,” FE have this cuſtome of «Morning-gift from the Germans, 

| /. whichis called in their Language, Morgengab, and is lear- 
nedly treated by Milerws, in his Gamolegia perſonarum illuſtrium, 
p - cap.6. Where he defines Morgennatica to be donum matutinale quod 
E K.7 olim apud Germgnos & Francos una cums dote proprium patrimoninn 


63.283 erat nxoris, Vid, pag, 160. | 
AZ200 Hereas it is faid there, that a-Band wantingWitneſſes is null, 
* Par. 14. if the ſame exceed an hundred pounds, and is valid, if 


K, Je, reltriged to 100 ponnds - It is fit to add,that this ſeems to be lome- 
6, © What dubious, in reſpe&tof the 175 A#, Par, 13, K.Jo.6.and 5. 
p; 286+ 4#, Par. 3. Ch. 2, which declare all Writts, withdut exception, 

null, that are not ſubſcribed before Witneſſes. rx 


46 2 J" being aſſerted in the Obſervations upoh this AR, that the re- 
| ſervation of the AQ extends as well tothe Patronage of Menſal 
K. Fa Virks, as thoſe that are of the Biſhops repreſentation'; this Cauti- 


* 


, *  ofiiſhould be ſubjoyned, thatriotwichſtanding of the Decifion there 
_ p. 321 mentioned, March 25, 163t. It may be contended that Menfal 
FE  Kirksarenotcontained inthe ſaid exception, and that becauſe that 
8 7 1. exceptionmentionsonly Patronage of Kirks pertaining to Biſhop 
© . 5. i rieks, *whereas a Menſal Kirk is not Patronate, being a part of the 

. *.Benefice, and thediſporimg a Menfal Kirk is'a formal Dilapidation 
. .\of the Benefice, and ſocontrary to other Acts of Parliament, 

<; F- , Not- 


5 


Otwithſtanding of the deciſion. I have there cited, it [ceasAF.13, 
N that this A of Parliamentis deſigned to make all Retours, p,. As 
- evenat the inſtance of the neareſt of "Kin irreduceable after 40 K.J Py 
years, and that even where'-compctition” is betwixt Heirs of the P 359 
ſame kind 3 as if aſecord Brother had ſerved himſelf Heir tohisFa. * 2 \ 
therduring the life of the elder Brother,or his Deſcender:ts in lines * MY 
rea 3" and it ſeems this has been the opinton of the Loxds-in the” | A 
caſe Tourger contra Johnſtoun, 22, Novemb. 1665, Likeas the A& 
of Parliament makes no diſtinion, but on the contrary, "having . 
extended the Preſcription of Retours from 3. yeats.to 5. «nd that 
only in favours of the righteous Heir, and neareſt of Kin, it de- 
clares generally, that after te ſaid 20 years, no party ſhall be _ 
heard ; but yet it ſeems very hard, that if a fecond Brother him- 
{1f, who knew he had an &Ider Brother; or yet more, if he were 
keeping caily correſpondence with him whilſt he were abroad, - 
ſhould ſerve bimſclt Heir to their Fatherythat thereaftet this Service 
might not be reduced, notwithſtanding of this Preſcription of 20 
yearsz but it would likewiſe ſeem that there might be'a ſpeciality 
1n this caſe, becaute the Dole,” or it may bethe knowledge of the 
ſecond Brother,” without ary. Dole, io ſome taſes might hinder 
Preſcription, which requires in Law bona fides, as one of its ellen: - | 4 
tial requiſits ; and yct if a third patty bought 6r.comprifed that E- | 4 
Nate, the Preſcription might be valid, becauſe the impediment be- E 
ing perſonal,” could notprejudge tim and it'is fitto obſerve, that 
what I ſaid in general in my Obſervations uporithat AR' concern- | 
ing ſingular Succeflors, ' was only meanvof fingular Succeſfors ic- 
quiring' Rights before that AQ, for they havimp bought bynd fide 
before that A&R, a ſupervenient Law cout notprejudge them; _- 


"Or clearing tke 4, Obſervation upon the ſaid AQ, it 1s fit to Wy 

| take notice, Ke albeit. it be there 'ixfinuated, that Lords AT 14 

of Ere&ion pay only a Blench Duty for t Land Feued out © 7: 

to them the time of the Eretion; yet it\ppears both by the Ch. Ty | 

Surrender and Decreet Arbitral following theron, that-they fill P: 377+ - 

pay a Feu-duty for the Lands Feued out. to themifince the Erctti- 

on, | 6g \ | : net 
Nota, After a ſolemn debate before the Excheqter,upon the 23, $9 

of January, 1686. It was decided in a Caſe betvixt Bellhaver ED. 

and the Caſh-keeper,that the King has right tothe F e-duties which | 

Faciently were due to Abbots, or Church-men, beore-the An- 

nexation,or to K.Je.6. before the'EtreRion ; and that thſe-Fen-du- - 

| ties need not be redeemed as the Feu-duties of the. Siperiorities, co 7 al 


c 


A814 
/ 


run not for thyee years, as it is defigned, but for fourty, 


Par.I. | 
Ch. 2. 
 Þ-395- 


AB 53- 


Par. 1. 


7 (') ry 
He diligence mentioned in the Gd AR of Parliament, | maſt | 
I . be acompleat, notan Inchaat diligence, for elſe it would 


«4 


. 


Lbeit by the x0. AG, Par, 1.Ch. 1. It was declared, that all 


\d 


A Rights and Deeds made prior to that AG, which might 


Ch >: judge his 'Majeſt3, as to the Superiorities and Feu-farms of Kirk- 
et p 02, Jan 


s ſhould be nn}, - yet to clude that AQ; there were Commiſ.- 


fions procured from the King, to ſerve the Kings Vaſlals in Kirk- 
lands Heirs, and to receive Refignations,. ec. with right to apply 
the, Compoſitions-and Caſualitics to, their own. behove 3 as allo, 


they procured long Tacks, both. of the Feu-dutics and Caſualitics 
of the Superiorities, for payment. of inconfiderable Tack-duties, 
to furniſh apretext thatthe King was ſtill kept in polleſion , 'that | 
they might not ſeem to.contraveen the Att; . as alſo, others than 
the proper Vaſlals of Kirk-lands procur'd from the King Rights 
of the Feu-duties after the King bad redeenvd the fame from the 
Titulars of EreRiion, or procur'd a Right from, his Aajeſty to re+ 
deem them, and fo did in cffe&t-iyterpoſe themſelves berwixt the 
King and his Vaſſals of Kirk-lands5' therefore by this AR all theſe 
indireR courſes are diſcharg'd;and the Earl of Dunyformling bavirig 
rocur'd a longTack of thecaſualities of theVaſlals of theAbbacie of 
unfermling,containing a Comiſſion toenter the Vaſlals at fapra; 
the Exchequer would not allow the Game, albeit he bad procured 
a Ratification of that Right Þ Parhament, and a Letter from King 
Charles the 24. declaring thatit fell not under bais Revocation, 
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